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NAJVIES  AND  ADDRESSES  OF  ATTORNEYS 

MERRILL  &  MERRILL, 
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Attorneys  for  Appellants. 

O.  R.  BAUM, 
BEN  PETERSON, 
RUBY  Y.  BROWN, 
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Attorneys  for  Appellee. 


In  The  United  States  District  Court  for  the 
District  of  Idaho,  Eastern  Division 

No.  1916 

C.  H.  ELLE  CONSTRUCTION  CO.,  a  corpora- 
tion. Plaintiffs, 

vs. 

WESTERN  CASUALTY  AND  SURETY  COM- 
PANY, a  corporation.  Defendant. 

COMPLAINT 

Comes  now  the  plaintiff,  C.  H.  Elle  Construc- 
tion Co.,  a  corporation,  and  for  cause  of  action 
against  the  defendant,  complains  and  alleges: 

I. 

That  the  plaintiff  C.  H.  Elle  Construction  Co., 
is  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Idaho 
and  is  engaged  in  the  general  construction  busi- 
ness with  its  principal  place  of  business  at  Poca- 
tello,  Bannock  Coimty,  Idaho. 

II. 

That  the  defendant.  Western  Casualty  and  Surety 
Company,  is  a  foreign  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Kansas, 
and  is  duly  qualified,  licensed  and  authorized  to  do 
business  in  the  State  of  Idaho  as  an  insurance  com- 
pany, writing  automobile  liability  coverage. 
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III. 

That  the  plaintiff  is  a  citizen  of  Idaho  and  the 
defendant  is  a  citizen  of  the  State  of  Kansas ;  that 
the  matter  in  controversy  exceeds,  exclusive  of  in- 
terest and  costs,  the  sum  of  Three  Thousand  Dol- 
lars. 

TV. 

That  the  defendant  has  heretofore  issued  a  policy 
of  automobile  liability  insurance  to  one  William  S. 
Gagon,  insuring  a  certain  two-ton  truck  owned  by 
the  said  William  S.  Gagon  against  property  dam- 
age and  public  liability  for  personal  injury. 

V. 

That  on  or  about  the  22nd  day  of  August,  1954, 
the  above-mentioned  vehicle  owned  by  William  S. 
Gagon  was  being  driven,  with  the  consent  and  per- 
mission of  William  S.  Gagon,  by  one  M.  Burke 
Horsley;  that  the  said  M.  Burke  Horsely  was  at 
said  time  an  employee  of  the  plaintiff  and  was  en- 
gaged in  the  scope  of  his  employment  with  said 
plaintiff ;  that  on  said  day  there  occurred  a  collision 
between  said  vehicle  and  an  automobile  driven  by 
one  Arnold  Campbell  as  a  result  of  which,  on  the 
28th  day  of  Februarj^  1955,  an  action  was  filed  in 
the  District  Court  of  the  Fifth  Judicial  District 
of  the  State  of  Idaho  in  and  for  the  County  of 
Bannock  ]:)y  Mary  Lou  Campbell,  and  Terrell  Ray 
Campbell,  and  Cui-tis  Howard  Campbell,  minors  by 
their  guardian  ad  litem,  Mary  Lou  Campbell,  vs. 
C.  H.  Elle  Constiiiction  Co.,  a  corporation,  M. 
Burke  Horsley,  Max  Larson,   and  W.   S.   Gagon, 
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prajdng  for  money  damages  for  the  alleged  death 
of  Arnold  Campbell,  and  further  praying  for  prop- 
erty damage  to  the  vehicle  of  Arnold  Campbell. 

VI. 

That  the  above-described  policy  of  insurance  is- 
sued by  Western  Casualty  and  Surety  Company  in- 
cluded what  is  commonly  known  as  an  "omnibus 
clause"  by  the  terms  of  which  any  person  using 
the  automobile  of  the  named  insured  mth  the  per- 
mission of  said  named  insured  is  included  within 
the  coverage  of  the  policy  in  the  same  manner  as 
if  he  were  the  named  insured;  that  said  policy 
further  provides  that  the  insurer  mil  defend  any 
suit  against  the  insured,  will  provide  legal  defense 
and  costs  thereof,  and  will  pay  on  behalf  of  the 
insured  all  sums  which  the  said  insured  shall  be- 
come legally  obligated  to  pay  as  damages  because 
of  bodily  injury  or  injury  to  all  destruction  of 
property  arising  out  of  the  use  of  the  said  automo- 
bile, and  any  person  or  organization  legally  re- 
sponsible for  the  use  of  the  automobile. 

VII. 

That  under  provisions  of  said  policy  the  said 
plaintiff  herein  by  and  through  its  agents  and  serv- 
ant, M.  Burke  Horsley,  became  an  additional  in- 
sured imder  the  policy  issued  by  the  defendant. 

VIII. 

That  demand  has  been  made  by  this  plaintiff 
upon  the  said  defendant  to  assume  the  defense  and 
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costs  and  other  obligations  pursuant  to  its  contract 
and  growing  out  of  the  above-described  legal  action, 
but  said  defendant  has  refused  and  still  refuses,  so 
to  do. 

IX. 

That  there  is  a  controversy  existing  between  the 
plaintiff  and  the  defendant  hy  reason  of  the  afore- 
said claim  and  by  reason  of  the  defendant's  refusal 
to  assume  liability  and  obligations  under  its  said 
insurance  contract. 

X. 

That  the  plaintiff  has  no  plain,  speedy  or  ade- 
quate remedy  at  law. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendant  as  follows: 

1.  That  this  Court  adjudicate,  declare  and  de- 
termine that  the  said  defendant,  by  virtue  of  the 
above-described  insurance  policy,  be  required  to  pro- 
vide public  lial^ility  and  property  damage  protec- 
tion according  to  the  said  policy  and  be  required 
to  assume  the  costs  of  defense  and  the  primary 
defense  of  the  action  entitled  "In  the  District  Court 
of  the  Fifth  Judicial  District  of  the  State  of  Idaho, 
in  and  for  the  County  of  Bannock,  Mary  Lou 
Campbell,  and  Terrell  Ray  Campbell  and  Curtis 
Howard  Campbell,  Minors,  by  their  Guardian  Ad 
Litem,  Mary  Lou  Campbell,  Plaintiffs,  vs.  C.  H. 
Elle  Construction  Co.,  a  corporation,  M.  Burke 
Horsley,  Max  Larsen,  and  W.  S.  Gagon,  Defend- 
ants." 

2.  That  the  plaintiff  have  such  other  and  further 
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relief  as  to  this  Court  may  seem  meet  and  equita- 
ble, including  its  costs  incurred  herein. 

MERRILL  &  MERRILL, 
/s/  By   W.  F.  MERRILL, 

Attorneys  for  the  Plaintiff. 

[Endorsed]     Filed  Sept.  19,  1955. 


[Title  of  District  Court  and  Cause.] 

SUMMONS 

To  The  Above  Named  Defendant: 

You  are  hereby  summoned  and  required  to  serve 
upon  Merrill  and  Merrill,  plaintiff's  attorneys 
whose  address  is  Pocatello,  Idaho,  answer  to  the 
Complaint  which  is  herewith  served  upon  you 
within  20  (twenty)  days  after  service  of  this  Sum- 
mons upon  you  exclusive  of  the  day  of  service.  If 
you  fail  to  do  so,  judgment  by  default  will  be  taken 
against  you  for  the  relief  demanded  in  the  Com- 
plaint. 

[Seal]     /s/  By   ED  M.   BRYAN, 

Clerk  of  the  Court. 

Return  On  Ser\dce  of  Writ 
L^nited  States  of  America, 
District  of  Idaho — ss. 

I  hereby  certify  and  return  that  I  served  the  an- 
nexed Summons  &  Complaint  on  the  therein-named 
Western  Casualty  and  Surety  Company,  a  corpora- 
tion, by  handing  to  and  lea\dng  a  true  and  correct 


8  C.  H.  Elle  Construction  Co.,  et  al.  vs. 

copy  thereof  Avitli  Leo  O'Comiell,  Commissioner 
of  Insurance  for  the  State  of  Idaho,  personally  at 
State  Capitol  Bldg.  at  Boise,  Idaho,  in  the  said 
District  at  2:30  p.m.,  on  the  22nd  day  of  Septem- 
ber, 1955. 

Marshal's  fees $2.00 

Mileage None 

Total    $2.00 

SAUL  H.  CLARK, 

United  States  Marshal, 
/s/  By   REX  WALTERS, 
Deputy. 

[Endorsed] :    Filed  Sept.  24,  1955. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

The  defendant  herein  moves  the  Court  to  dis- 
miss the  above  entitled  action  for  one,  or  more,  or 
all,  of  the  following  reasons: 

1.  To  dismiss  the  action  on  the  groimd  that  the 
Court  lacks  jurisdiction  because  the  amount  in- 
volved herein  is  a  matter  wherein  the  controversy 
does  not  now  exceed,  exclusive  of  interest  and 
costs,  the  sum  of  $8,000.00. 

2.  That  the  Couii;  lacks  jurisdiction  over  the 
subject  matter  herein  for  the  reason  that  the  sub- 
ject matter  is  a  matter  between  two  individuals. 
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and  that  the  controversy  cannot  exceed  the  sum 
of  $3,000.00,  exchisive  of  interest  and  costs. 

3.  That  the  action  was  brought  in  the  wrong 
District  because: 

(a)  The  jurisdiction  of  this  Court  is  involved 
solely  on  the  ground  that  the  action  arises  under 
the  Constitution  and  the  laws  of  the  United  States, 
and  the  defendant  is  a  corporation  incorporated 
under  the  laws  of  the  State  of  Kansas  and  is  an  in- 
habitant thereof,  and  qualified  within  the  State  of 
Idaho,  and  the  jurisdiction  is  that  of  the  Southern 
Division  of  the  District  of  Idaho. 

4.  To  dismiss  the  action,  or  in  lieu  thereof,  to 
quash  the  return  of  summons  on  the  groimd  that 
the  defendant  is  a  corporation  organized  under  the 
laws  of  Kansas  and  was  not,  and  is  not,  subject  to 
service  of  process  within  the  Eastern  Division  of 
the  District  of  Idaho,  United  States  of  America. 

5.  To  dismiss  the  action  because  the  complaint 
fails  to  state  a  claim  against  the  defendant  ux)on 
which  relief  can  l)e  granted. 

Dated  this  10th  day  of  October,  1955. 

/s/  O.  R.  BAUM, 

/s/  RUBY  Y.  BROWN, 

Attorneys  for  Defendant. 

Acknowledgment  of  Service  Attached. 
[Endorsed] :    Filed  October  12,  1955. 
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MINUTE  ORDER 

Oct.  18,  1955 

This  cause  came  on  regularly  this  date  in  open 
court  for  hearing  on  defendant's  Motion  to  Dis- 
miss, Wesley  Merrill  appearing  for  the  plaintiff 
and  O.  R.  Baum  and  Isaac  McDougal  appearing  as 
counsel  for  the  defendant. 

x^fter  a  discussion  by  counsel  for  the  respective 
parties,  it  was  ordered  that  the  Motion  to  Dismiss 
be  sustained  and  that  plaintiff  have  five  days  to 
amend  its  Complaint. 


[Title  of  District  Court  and  Cause.] 

AJ\IENDED   COMPLAINT 

Comes  now  the  plaintiff,  C.  H.  Elle  Construc- 
tion Co.,  a  corporation,  by  way  of  an  Amended 
Complaint,  and  for  cause  of  action  against  the  de- 
fendant, complains  and  alleges: 

I. 

That  the  ])laintiff,  C.  H.  Ello  Construction  Co., 
is  a  cori)oration  duly  organized  and  existing  im.der 
and  by  virtue  of  the  laws  of  the  State  of  Idaho 
and  is  engaged  in  the  general  construction  business 
with  its  principal  place  of  business  at  Pocatello, 
Bannock  County,  Idaho. 

II. 

That  the  defendant,  Western  Casualty  and  Surety 
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Company,  is  a  foreign  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Kansas,  and 
is  duly  qualified,  licensed  and  authorized  to  do 
business  in  the  State  of  Idaho  as  an  insurance 
company  writing  automobile  lialjility  coverage. 

III. 

That  the  plaintiff  is  a  citizen  of  Idaho  and  the 
defendant  is  a  citizen  of  the  State  of  Kansas;  that 
the  matter  in  controversy  exceeds,  exclusive  of  in- 
terest and  costs,  the  sum  of  Three  Thousand  Dol- 
lars. 

IV. 

That  the  defendant  has  heretofore  issued  a  policy 
of  automobile  liability  insurance  to  one  William  S. 
Gagon,  insuring  a  certain  two-ton  Truck  owned 
by  the  said  William  S.  Gagon  against  property 
damage  and  public  liability  for  personal  injury, 
that  said  policy,  Plaintiff  is  informed  and  be- 
lieves, and  therefore  alleges  the  facts  to  be,  insured 
the  said  William  S.  Gagon  against  property  dam- 
age in  the  amount  not  to  exceed  $1,000.00  and  for 
public  liability  for  personal  injury  not  to  exceed 
$5,000.00  for  injury  to  one  person. 

Y. 

That  on  or  about  the  22nd  day  of  August,  1954, 
the  3.bove-mentioned  vehicle  owned  by  William  S. 
Gagon  was  being  driven,  mth  the  consent  and  per- 
mission of  William  S.  Gagon,  by  one  M.  Burke 
Horsley;  that  the  said  M.  Burke  Horsley  was  at 
said  time  an  employee  of  the  plaintiff  and  was  en- 
gaged in  the  scope  of  his  employment  with  said 


12  C.  H.  EUe  Construction  Co.,  et  al.  vs. 

plaintiff;  that  on  said  day  there  occurred  a  colli- 
sion between  said  vehicle  and  an  automobile  driven 
by  one  Arnold  Campbell  as  a  result  of  which,  on 
the  28th  day  of  February,  1955,  an  action  was  filed 
in  the  District  Court  of  the  Fiftli  Judicial  District 
of  the  State  of  Idaho  in  and  for  the  County  of 
Baimock  by  Mary  Lou  Campbell,  and  Terrell  Ray 
Campbell,  and  Curtis  Howard  Campbell,  minors  by 
their  guardian  ad  litem,  Mary  Lou  Campbell,  vs. 
C.  H.  EUe  Construction  Co.,  a  corporation,  M. 
Burke  Horsley,  Max  Larson,  and  W.  S.  G-agon, 
praying  for  money  damages  for  the  alleged  death 
of  Arnold  Campbell,  in  the  amount  of  $100,000.00 
and  further  praying  for  property  damage  to  the 
vehicle  of  Arnold  Camx)bell  in  the  amount  of  $1,- 
620.00. 

YI. 
That  the  above  described  insurance  policy  issued 
by  Western  Casualty  and  Surety  Company,  in- 
cluded what  is  normally  kno^vn  as  an  "omnibus 
clause."  By  the  tenns  of  wliich  the  word  "in- 
sured" includes  the  named  insured  and  also  in- 
cludes any  person  while  using  the  vehicle  and  any 
person  or  organization  legally  responsible  for  the 
use  thereof,  providing  the  actual  use  of  the  vehicle 
is  with  the  pennission  of  the  said  insured ;  that  any 
person  or  organization  legally  responsible  for  the 
use  of  said  vehicle  when  the  actual  use  is  with  the 
permission  of  the  named  insured  is  thereupon  in- 
cluded in  the  coverage  under  the  policy  in  the  same 
maimer  as  if  named  therein ;  that  said  policy  fur- 
ther provides  that  the  insurer  or  defendant,  in  the 
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event  there  is  any  suit  against  the  insured,  or 
those  noted  above,  will  provide  legal  defense  or 
costs  thereof  and  will  pay  on  the  behalf  of  the 
insured  or  any  person  or  organization  legally  re- 
sponsible for  the  use  of  the  vehicle,  all  sums  which 
said  insured  is  legally  obligated  to  pay  as  damages 
because  of  property  injury  or  injury  to  a  person 
arising  out  of  the  use  of  said  vehicle  by  said  named 
insured  or  any  person  or  organization  legally  re- 
sponsible for  the  use  of  the  vehicle. 

VII. 

That  under  provisions  of  said  policy  the  said 
plaintiff  herein  by  and  through  its  agents  and  serv- 
ant, M.  Burke  Horsley,  became  an  additional  in- 
sured under  the  policy  issued  by  the  defendant. 

VIII. 

That  demand  has  been  made  by  this  plaintiff 
ux^on  the  said  defendant  to  assume  the  defense  and 
costs  and  other  obligations  pursuant  to  its  contract 
and  growing  out  of  the  above  described  legal  action, 
but  said  defendant  has  refused  and  still  refuses,  so 
to  do. 

IX. 

That  there  is  a  controversy  existing  between  the 
plaintiff  and  the  defendant  by  reason  of  the  afore- 
said claim  and  by  reason  of  the  defendant's  refusal 
to  assume  liability  and  obligations  under  its  said 
insurance  contract. 

X. 

That  the  plaintiff  has  no  plain,  speedy  or  ade- 
quate remedy  at  law. 
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Wherefore,  plaintiff  prays  judgment  against  the 
defendant  as  follows: 

1.  That  this  court  adjudicate,  declare  and  deter- 
mine that  the  said  defendant,  by  virtue  of  the 
above-described  insurance  policy,  be  required  to 
provide  public  liability  and  property  damage  pro- 
tection according  to  the  said  policy  and  be  required 
to  assume  the  costs  of  defense  and  the  primary 
defense  of  the  action  entitled  "In  the  District 
Court  of  the  Fifth  Judicial  District  of  the  State 
of  Idaho,  In  and  for  the  Comity  of  Bannock,  Maiy 
Lou  Campbell,  and  Terrell  Ray  Campbell  and  Cur- 
tis Howard  Campbell,  Minors,  hy  their  Guardian 
Ad  Litem,  Mary  Lou  Campbell,  Plaintiffs,  vs.  C.  H. 
Elle  Construction  Co.,  a  corporation,  M.  Burke 
Horsley,  Max  Larsen,  and  W.  S.  Gagon,  Defend- 
ants." 

2.  That  the  plaintiff  have  such  other  and  fur- 
ther relief  as  to  this  court  may  seem  meet  and 
equitable,  including  its  costs  incurred  herein. 

MERRILL  &  MERRILL, 
/s/  By   W.  F.  MERRILL, 

Attorneys  for  the  Plaintiff. 

Acknowledgment  of  Service  Attached. 

[Endorsed] :     Filed  October  21,  1955. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  LEAVE  TO  PILE  AMENDED 
AND  SUPPLEMENTAL  COMPLAINT 

Comes  now  the  plaintiff,  C.  H.  Elle  Construction 
Company,  a  corx)oration,  and  moves  the  Court  for 
an  Order  permitting  the  plaintiff  to  file  its 
Amended  and  Supplemental  Complaint,  for  the 
reasons  and  upon  the  grounds  set  forth  in  said 
amended  and  Supplemental  Complaint,  a  copy  of 
which  is  attached  hereto  as  Exhibit  "A"  and  made 
a  part  hereof,  and  upon  the  grounds  set  forth  in 
the  Affidavit  attached  hereto  as  Exhibit  "B". 

MERRILL  &  MERRILL, 

/s/  By   W.  P.  MERRILL, 

Attorneys  For  Plaintiff. 

Acknowledgment  of  Service  Attached. 

[Endorsed] :    Filed  June  13,  1956. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  FOR  LEAVE  TO  FILE 
AMENDED  AND  SUPPLEMENTAL  COM- 
PLAINT 

State  of  Idaho, 
Coimty  of  Bannock — ss. 

Wesley  F.  Merrill,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  one  of  the  attorneys  for  the  plaintiffs 
in  the  above  entitled  action,  and  makes  this  Affi- 
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davit  in  support  of  the  Motion  for  Leave  to  File 
Amended  and  Supplemental  Complaint,  filed  con- 
currently herewith: 

That  since  the  filing  of  the  original  Complaint 
and  Amended  Complaint  herein,  the  legal  action 
filed  in  the  District  Court  of  the  Fifth  Judicial 
District  of  Idaho,  in  and  for  the  County  of  Ban- 
nock, which  said  action  is  described  in  the  said 
Complaints,  has  been  tried  before  a  jury  and  a 
judgment  entered  in  favor  of  the  plaintiffs;  that 
said  judgment  in  the  District  Court  of  the  State 
of  Idaho  was  rendered  December  23,  1955,  with  a 
judgment  for  costs  therein  rendered  May  29,  1956; 
that  it  becomes  necessary,  therefore,  for  plaintiff 
to  file  and  serve  an  Amended  and  Supplemental 
Complaint  to  set  forth  the  facts  which  have  oc- 
curred since  the  Amended  Complaint  was  filed,  and 
set  forth  the  complete  and  accurate  damages  suf- 
fered by  said  x:)laintiff; 

That  said  facts  have  occurred  since  the  former 
Amended  Complaint  herein  was  made  and  filed. 

/s/  WESLEY  F.  MERRILL. 

Subscribed  and  sworn  to  before  me  this  6th  day  of 
Jime,  1956, 

[Seal]         /s/  J.  R.  MOONEY,  Jr., 

Notary   Pul^lic   for   Idaho    Re- 
siding at  Pocatello,  Idaho. 

Acknowledgment  of  Ser\dce  Attached. 

[Endorsed] :  Filed  June  13,  1956. 
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[Title  of  District  Court  and  Cause.] 

AMENDED  AND  SUPPLEMENTAL 
COMPLAINT 

Comes  now  the  plaintiffs,  C.  H.  Elle  Construction 
Company,  a  corporation,  and  St.  Paul-Mercury 
Indemnity  Company,  a  corporation,  leave  having 
been  granted  l)y  the  Court,  and  by  way  of  an 
Amended  and  Supplemental  Complaint  allege: 

I. 

That  the  plaintiff,  C.  H.  Elle  Construction  Co.,  is 
a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Idaho  and 
is  engaged  in  the  general  construction  business  with 
its  principal  place  of  business  at  Pocatello,  Ban- 
nock County,  Idaho. 

IL 

That  the  plaintiff,  St.  Paul-Mercury  Indemnity 
Company,  a  corporation,  is  a  foreign  company  or- 
ganized and  existing  under  the  laws  of  the  State  of 
Minnesota,  and  is  duly  qualified,  licensed  and  au- 
thorized to  do  business  in  the  State  of  Idaho  as  an 
insurance  company  writing  casualty  and  liability 
insurance  coverage. 

III. 

That  the  defendant,  Western  Casualty  and 
Surety  Company,  is  a  foreign  corporation  organ- 
ized and  existing  under  the  laws  of  the  State  of 
Kansas,  and  is  duly  qualified,  licensed  and  author- 
ized to  do  business  in  the  State  of  Idaho  as  an  in- 
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surance  company  wiiting  automobile  liability  cov- 
erage. 

IV. 

That  the  plaintiff,  C,  H.  Elle  Construction  Com- 
pany, a  corporation,  is  a  citizen  of  the  State  of 
Idaho,  and  the  plaintiff,  St.  Paul-Mercury  Indem- 
nity Company,  a  corporation,  is  a  citizen  of  the 
State  of  Minnesota;  that  the  defendant  is  a  citizen 
of  the  State  of  Kansas;  that  the  matters  in  contro- 
versy exceed,  exclusive  of  interest  and  costs,  the 
smn  of  $3,000.00. 

V. 

That  the  said  St.  Paul-Mercury  Indenuiity  Com- 
pany has  heretofore  issued  a  policy  of  insurance, 
designated  as  a  multij^le  coverage  policy,  insuring 
C.  H.  Elle  Construction  Company  against  loss  from 
all  such  simis  as  the  said  C.  H.  Elle  Construction 
Co.  shall  become  obligated  to  pay  by  reason  of  lia- 
bility imposed  by  law  for  bodily  injury  liability  and 
automol>ile  property  damage,  pro^'iding,  however, 
that  said  insurance  shall  be  excess  beyond  the 
amount  paj'^able  under  any  other  policy  or  policies 
affording  insurance  protection  in  any  way  to  the 
said  C.  H.  Elle  Constiiiction  Company. 

VI. 

That  the  defendant  has  heretofore  issued  a  policy 
of  automobile  liability  insurance  to  one  William  S. 
Gagon,  insuring  a  certain  1954  Chevrolet  two-ton 
Truck  owned  by  the  said  William  S.  Gagon  against 
property  damage  and  public  liability  for  personal 
injuiy,  that  said  policy,  plaintiffs  are  infonned  and 
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believe,  and  therefore  allege  the  facts  to  be,  insured 
the  said  William  S.  Gagon  against  property  damage 
in  the  amount  not  to  exceed  $10,000.00  and  for  pub- 
lic liability  for  personal  injury  not  to  exceed 
$10,000.00  for  injury  to  one  person. 

VII. 

That  on  or  about  the  22nd  day  of  August,  1954, 
the  above-mentioned  vehicle  owned  by  William  S. 
Gagon  was  being  driven,  with  the  consent  and  per- 
mission of  William  S.  Gagon,  by  one  M.  Burke 
Horsley;  that  the  said  M.  Burke  Horsley  was  at 
said  time  an  employee  of  the  plaintiff  C,  H.  Elle 
Construction  Co.  and  was  engaged  in  the  scope  of 
his  employment  with  the  said  C.  H.  Elle  Construc- 
tion Co. ;  that  on  said  day  there  occurred  a  collision 
between  said  vehicle  and  an  automobile  driven  by 
one  Arnold  Campbell,  as  a  result  of  which,  on  the 
28th  da}^  of  February,  1955,  an  action  was  filed  in 
the  District  Court  of  the  Fifth  Judicial  District  of 
the  State  of  Idaho  in  and  for  the  Coimty  of  Ban- 
nock by  Mary  Lou  Campbell,  and  Terrell  Bay 
Campbell,  and  Curtis  Howard  Campbell,  minors,  by 
their  guardian  ad  litem,  Mary  Lou  Campbell,  vs. 
C.  H.  Elle  Construction  Co.,  a  corporation,  M. 
Burke  Horsley,  Max  Larson,  and  W.  S.  Gagon, 
praying  for  money  damages  for  the  alleged  death 
of  Arnold  Campbell,  in  the  amount  of  $100,000.00 
and  further  praying  for  property  damage  to  the 
vehicle  of  Arnold  Campbell  in  the  amount  of 
$1,620.00. 
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VIII. 

That  the  above  described  insurance  policy  issued 
by  Western  Casualty  and  Sui*ety  Company  inckided 
what  is  noiiiially  known  as  an  "omnibus  clause," 
by  the  tenns  of  which  the  word  'insured': 

"includes  the  named  insured  and  also  includes 
any  person  while  using  the  automobile  and  any 
person  or  organization  legally  responsible  for 
the  use  thereof,  providing  the  actual  use  of  the 
automobile  is  by  the  named  insured  or  with 
his  permission;" 

that  any  person  or  organization  legally  responsible 
for  the  use  of  said  vehicle  when  the  actual  use  is 
with  the  permission  of  the  named  insured  is  there- 
upon included  in  the  coverage  under  the  policy  in 
the  same  manner  as  if  named  therein ;  that  said  pol- 
icy further  provides  that  the  insurer  or  defendant, 
in  the  event  there  is  any  suit  against  the  insured,  or 
those  noted  above,  will  provide  legal  defense  or 
costs  thereof  and  will  pay  on  the  behalf  of  the  in- 
sured or  any  person  or  organization  legally  respon- 
sible for  the  use  of  the  vehicle,  all  siuns  which  said 
insured  is  legally  obligated  to  pay  as  damages  be- 
cause of  property  injury  or  injury  to  a  person  aris- 
ing out  of  the  use  of  said  vehicle  by  said  named 
insured  or  any  person  or  organization  legally  re- 
sponsible for  the  use  of  the  vehicle. 

IX. 

That  under  provisions  of  said  policy,  the  said 
plaintiff,    C.    H.    Elle    Construction    Co.,    by    and 
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through  its  agents  and  servant,  M.  Burke  Horsley, 
became  an  additional  insured  under  the  policy 
issued  by  the  defendant. 

X. 

That  demand  has  been  made  by  plaintiffs  upon 
the  said  defendant  to  assume  the  defense  and  costs 
and  other  obligations  pursuant  to  its  contract  and 
growing  out  of  the  above  described  legal  action,  but 
said  defendant  has  refused,  and  continued  to  refuse, 
so  to  do. 

XI. 

That  since  the  filing  of  the  original  Complaint 
herein,  and  on  December  23,  1955,  judgment  was 
entered  in  the  above  described  cause  in  favor  of  the 
plaintiffs,  Mary  Lou  Campbell,  and  Terrell  Ray 
Campbell  and  Curtis  Howard  Campbell,  minors,  by 
their  guardian  ad  litem,  Mary  Lou  Campbell,  and 
against  C.  H.  Elle  Construction  Co.,  a  corporation, 
and  M.  Burke  Horsley,  in  the  amoimt  of  $15,000.00, 
and  a  judgment  for  costs  was  entered  the  29th  day 
of  May,  1956,  in  the  amount  of  $371.40. 

XII. 

That  said  judgment  in  the  total  amount  of  $15,- 
371.40  has  been  paid,  for  and  on  behalf  of  C.  H. 
Elle  Construction  Co.,  a  corporation,  by  the  plain- 
tiff, St.  Paul-LIercury  Indemnity  Co.,  a  corpora- 
tion; that  the  costs  of  legal  defense  of  the  said 
C.  H.  Elle  Construction  Co.,  a  corporation,  and  M. 
Burke  Horsley  totalled  a  sum  of  $1,639.53,  which 
has  been  paid  by  the  plaintiff,   St.  Paul-Mercury 
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Indemnity  Co.,  for  and  on  behalf  of  the  said  C.  H. 
Elle  Construction  Co. 

XIII. 
That  the  said  plaintiffs  herein  have  been  dam- 
aged in  the  sum  of  $17,010.93,  of  which  sum  the 
defendant  herein  is  obligated  for  the  amoimt  of 
$10,000.00  under  the  public  liability  portion  of  its 
policy,  $1,620.00  under  the  property  damage  portion 
of  its  policy,  and  $1,639.53  as  legal  expenses  and 
costs,  making  a  total  of  $13,259.53. 

Wherefore,  plaintiffs  pray  judgment  against  de- 
fendant for  $13,259.53,  plus  costs  of  suit  incurred 
herein  and  such  other  and  further  relief  as  to  this 
Court  may  seem  meet  and  equitable  in  the  premises. 

MERRILL  &  MERRILL, 
/s/  By   W.  F.  MERRILL, 

Attorneys  for  Plaintiffs. 

[Endorsed] :  Filed  June  13,  1956. 


[Title  of  District  Coui-t.  and  Cause.] 

ANSWER  TO  AMENDED  AND  SUPPLE- 
MENTAL   COMPLAINT 

Comes  now  the  defendant,  as  and  for  its  answer 
to  the  amended  and  supplemental  complaint  as  filed 
by  the  plaintiffs  herein,  and  alleges,  affirms  and 
denies  as  follows: 

First  Defense 
The  amended  and  supplemental  complaint  fails 
to  state  a  claim  against  the  defendant  upon  which 
relief  can  be  granted. 
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Second  Defense 
I. 
Defendant  admits  the  allegations  of  paragraphs 
I,  II  and  III. 

II. 
Answering  paragraph  IV  defendant  admits  all 
of  the  allegations  therein  contained,  save  and  except 
the  following:  "that  the  matters  in  controversy  ex- 
ceed, exclusive  of  interest  and  costs,  the  sum  of 
$3,000.00, ' '  and  as  to  such  allegations  denies  each 
and  every  allegation  of  such  quoted  portion. 

III. 

Answering  paragraph  V  defendant  denies  each 
and  every  allegation  in  said  paragraph  contained 
and  states  that,  while  an  insurance  policy  was  is- 
sued, the  same  is  not  the  type  and  kind  as  alleged 
by  said  plaintiffs. 

IV. 

Answering  paragi*aph  VI  defendant  admits  that 
there  was  issued  to  William  S.  Gagon  an  insurance 
policy,  but  denies  that  the  said  x^olicy  is  the  type 
and  kind  as  set  out  in  said  paragraph  or  that  it  is 
in  the  amounts  as  set  out  in  said  paragraph. 

V. 

Answering  paragraph  VII  defendant  denies  each 
and  every  allegation  in  said  paragraph  contained, 
save  and  except  the  allegation  in  reference  to  the 
institution  of  an  action  by  Mary  Lou  Campbell, 
and  as  to  that  allegation,  admits  such  an  action  was 
filed. 
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VI. 

Answering  paragraph  VIII  defendant  denies 
each  and  every  allegation  in  said  paragraph  con- 
tained, and  states  the  facts  to  be  that  the  policy  did 
not  provide,  and  does  not  provide,  protection  for 
matters  and  things  as  maintained  and  as  set  out  by 
the  said  plaintiffs,  and  further  states  that  said 
plaintiffs  are  not  in  a  position  to  take  advantage  of 
or  be  given  consideration  as  to  a  contract  between 
said  defendant  and  the  said  William  S.  Gagon,  and 
further  states  that  the  policy  provides  only  for  the 
holding  of  William  S.  Gagon  free  and  harmless  by 
virtue  of  any  claim  that  has  been  reduced  to  judg- 
ment, where  the  said  William  S.  Gagon  is  obligated 
to  make  payment,  and  that  in  the  action  refeiTcd 
to  in  the  plaintiffs'  complaint,  the  said  William  S. 
Gagon  was  exonerated  and  he  has  no  obligation  to 
any  person  or  persons  whomsoever  by  reason 
thereof;  and  by  reason  of  the  terms  of  said  policy, 
the  said  defendant  herein  is  not  obligated  to  pay 
any  smn  or  sums  of  money  whatsoever. 

VII. 
Aiisworing    para,2:i'aphs     IX     and     X     of     said 
amended    and    supplemental    complaint,    defendant 
denies  each  and  eveiy  allegation  in  each  of  said 
para.graphs  contained. 

YJII. 

Answering  paragi'aph  XI  defendant  states  that 
in  the  action  referred  to  in  said  paragraph  a  judg- 
ment was  rendered  against  the  defendants  C.  H. 
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Elle  Construction  Company  and  M.  Burke  Horsley 
in  the  amount  of  $15,000.00,  but  states  it  has  no  in- 
formation as  to  the  amount  of  costs  allowed,  and 
therefore  denies  that  costs  in  the  amount  of  $371.40, 
or  any  other  sum  or  amount,  were  allowed,  and  fur- 
ther states  in  answer  to  such  paragraph  that  in  such 
action  William  S.  Gagon  was  made  a  party  defend- 
ant and  that  the  cause  was  tried  before  a  jury  and 
the  jury  brought  in  a  verdict  in  favor  of  William 
S.  Gagon  and  against  the  plaintiffs,  and  in  the  same 
action  the  jury  brought  in  a  verdict  in  favor  of 
Mary  Lou  Camp]>ell  et  al.  and  against  the  defend- 
ant C.  H.  Elle  Construction  Company  and  the  de- 
fendant M.  Burke  Horsley,  a  copy  of  the  said  judg- 
ment or  order  as  entered  by  the  District  Judge 
after  the  return  of  said  verdict  is  attached  hereto 
and  marked  Exhibit  "A^'  and  made  a  part  hereof 
as  fully  and  completely  as  if  copied  herein  at 
length ;  and  thereafter  a  judgment  for  costs  was  en- 
tered herein,  a  copy  of  such  judgment  in  favor  of 
the  defendant  William  S.  Gagon  is  hereto  attached 
and  marked  Exhibit  "B"  and  made  a  part  hereof 
as  fully  and  completely  as  if  copied  herein  at 
length;  that  by  the  terms  of  such  judgment  and  as 
the  result  of  such  action  the  said  William  S.  Gagon 
was  exonerated  and  your  said  defendant  herein  is 
not  obligated  to  pay  any  sum  or  sums  of  money 
whatsoever  on  behalf  of  the  said  William  S.  Gagon, 
and  not  until  a  judgment  had  been  entered  against 
the  said  William  S.  Gagon  was  there  any  obligation 
upon  your  said  defendant  to  make  payment  of  any 
sum  or  sums  of  money  whatsoever. 
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IX. 

Answering  paragraph  XII  defendant  states  it 
has  not  sufficient  information  upon  which  to  base 
an  affirmation  or  denial  of  the  same,  and  therefore 
denies  each  and  every  allegation  in  said  paragraph 
contained. 

X. 

Answering  paragraph  XIII  defendant  denies 
that  the  plaintiffs  have  been  damaged  in  the  sum  of 
$17,010.93,  and  likewise  denies  that  the  defendant 
herein  is  obligated  to  pay  the  smn  of  $10,000.00  or 
any  other  simi  imder  the  public  liability  portion  of 
its  policy,  and  likewise  denies  that  is  is  obligated  to 
pay  $1620.00  or  any  other  sum  or  any  other  amount 
imder  the  property  damage  portion  of  its  policy, 
and  likewise  states  that  it  is  imder  no  obligation  to 
pay  $1,639.53,  or  any  other  siun  or  any  other 
amount,  as  legal  expenses,  and  likewise  denies  it  is 
obligated  to  pay  a  total  of  $13,259.53  or  any  other 
sum  or  any  other  amount. 

Third  Defense 
Defendant  as  and  for  its  First  Affirmative  De- 
fense, termed  ''Third  Defense,"  alleges: 

I. 

That  the  said  plaintiffs  herein  are  now  and  at  all 
times  herein  mentioned  have  been  represented  hy 
the  identical  counsel  that  appears  for  said  plain- 
tiffs in  this  instant  action,  and  that  in  the  action 
referred  to  in  paragraph  VII  of  said  amended  and 
supplemental  complaint  the  said  identical  counsel 
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appeared  therein  for  the  defendant  C.  H.  Elle  Con- 
struction Company,  a  corporation,  M.  Burke  Hor- 
sley  and  Max  Larsen,  and  that  in  such  action  the 
said  defendants,  C.  H.  Elle  Construction  Company, 
the  said  Max  Larsen  and  the  said  M.  Burke  Hor- 
sley  each  filed  separate  answers,  and  that  in  such 
action  so  filed  by  Mary  Lou  Campbell  as  hereinbe- 
fore referred  to,  the  said  Mary  Lou  Campbell,  in 
her  Second  Amended  Complaint  alleged  among 
other  things,  as  follows: 

"That  at  all  times  mentioned  herein,  defend- 
ant, William  S.  Gagon,  was  the  owner  of  a 
1954  Chevrolet  truck,  bearing  1954  Idaho  Li- 
cense, 3C-1010;  that  at  such  times  the  defend- 
ants, M.  Burke  Horsley  and  Max  Larsen,  were 
operating  such  tiiick  with  the  permission  and 
consent  of  the  owner,  William  S.  Gagon." 

and  that  said  paragraph  was  numbered  paragraph 
"lY"  of  said  Second  Amended  Complaint,  and  to 
such  paragraph  IV,  the  plaintiffs  herein,  and  each 
of  them,  answered  the  same  as  follows: 

''Answering  j>aragraph  IV  of  said  Second 
Amended  Complaint,  this  answering  defendant 
admits  that  William  S.  Gagon  was  the  owner 
of  a  1954  Chevrolet  truck  bearing  1954  Idaho 
license  plates  3C-1010,  but  denies  each  and 
every  other  allegation  contained  in  said  para- 
graph." 

thereby  denying  that  the  said  truck  in  question  was 
being  driven  ''with  the  permission  and  consent  of 
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the  owner,  William  S.  Gagoii";  that  the  said  plead- 
ings in  the  said  action  referred  to  in  paragraph 
VII  of  the  amended  and  supplemental  complaint 
herein  are  hereby  made  a  part  hereof  by  reference 
as  fully  and  completely  as  if  copied  herein  at 
length,  and  that  the  said  action  was  tried  upon  tlie 
theory  that  no  permission  or  consent  had  been 
given;  that  the  said  C.  H.  Elle  Construction  Com- 
pany and  the  said  M.  Burke  Horsley  cooperated 
one  with  the  other  and  went  forward  in  said  action 
under  the  pleadings  herein  set  forth,  and  as  the 
result  of  said  trial  the  said  William  S.  Gagon  was 
exonerated,  all  as  hereinbefore  stated,  and  that  in 
such  action,  so  referred  to  in  paragraph  VII  of 
the  Amended  and  Supplemental  Complaint  herein, 
the  said  C.  H.  Elle  Construction  Company,  one  of 
the  plaintiffs  herein,  and  M.  Burke  Horsley  admit- 
ted that  M.  Burke  Horsley  was  an  employee  of  the 
C.  H.  Elle  Construction  Company,  and  that  at  the 
time  of  the  accident  he  was  acting  in  the  line,  course 
and  scope  of  his  employment  as  an  employee  of  the 
C.  B[.  Elle  Construction  Company,  and  that  the  said 
action  was  defended  at  the  specific  direction,  and 
under  the  order,  of  the  said  remaining  plaintiff 
herein,  the  St.  Paul-Mercury  Indemnity  Company, 
and  that  the  said  St.  Paul-Mercury  Indemnity 
Company,  in  each  and  eveiy  phase  of  said  cause, 
emplo^yed  the  counsel  that  appeared  for  defendant 
C.  H.  Elle  Construction  Co.,  directed  the  course  of 
such  litigation  by  the  same  counsel  that  is  counsel 
for  the  plaintiffs  herein,  and  that  at  all  times  the 
said  plaintiff,   St.  Paul-Mercury  Indemnity  Com- 
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pany,  knew,  or  should  have  known,  the  theory  upon 
which  said  cause  was  tried,  and  that  the  President 
of  the  C.  H.  Elle  Construction  Company,  a  corpora- 
tion, knew,  or  should  have  known  the  theory  upon 
which  said  cause  was  tried  and  the  manner  in  which 
the  cause  went  to  trial  and  that  the  said  C.  H.  Elle, 
an  individual,  being  President  of  the  said  C.  H. 
Elle  Construction  Company,  was  in  and  about  the 
courtroom  at  said  trial  and  at  all  times  participated 
in  said  trial,  and  upon  information  and  belief,  de- 
fendant herein  alleges  that  said  action  herein  was 
instituted  without  the  consent  and  without  the 
IvQowledge  of  the  said  C.  H,  Elle  Construction  Com- 
pany, and  that  in  the  instant  action,  in  paragi'aph 
VII  of  said  amended  and  supplemental  complaint, 
the  two  plaintiffs  herein  allege,  among  other  things, 
the  following: 

u*  *  *  j.^^  above  mentioned  vehicle  owned  by 
William  S.  Gagon  was  being  driven,  with  the 
consent  and  permission  of  William  S.  Gagon, 
by  one  M.  Burke  Horsley;  *  *  *" 

and  that  it  is  admitted  in  each  of  the  pleadings  that 
M.  Burke  Horsley  was  employed  by  the  said  C.  H. 
Elle  Construction  Company  and  v%'as  acting  in  the 
line,  course  and  scope  of  his  emplojnnent  at  the 
time  of  the  said  accident,  and  that  the  plaintiffs 
herein,  and  each  of  them,  are  estopped  from  assert- 
ing herein  the  position  that  they  have  asserted,  on 
account  of  the  position  or  positions  that  each  of 
them  heretofore  took  in  the  course  of  the  litigation 
referred  to  in  the  amended  and  supplemental  com- 
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plaint  and  that  the  said  action  herein  is  an  action 
so  to  speak  upon  the  judgment  that  was  rendered 
in  said  cause  referred  to  in  the  said  amended  and 
supj)lemental  complaint  and  it  has  reference  to  the 
same  facts  or  state  of  facts,  and  that  the  pleadings 
of  the  plaintiffs  herein,  and  each  of  them,  are  in- 
consistent mth  and  contraiy  to  the  pleadings  in  the 
instant  case,  and  also  by  the  nature  of  the  position 
that  each  of  the  said  plaintiffs,  or  their  officers  and 
agents,  took  in  such  matter,  the  said  plaintiffs,  and 
each  of  them,  cannot,  at  this  time,  in  justice  and  in 
the  cause  of  orderliness,  regularity  and  expedition 
of  litigation,  be  heard  to  say  that  they  should  re- 
cover in  the  instant  action. 

Fourth  Defense 
Defendant  as  and  for  its  Second  Affirmative  De- 
fense, termed  ''Fourth  Defense,"  alleges: 

I. 

That  in  the  said  action  referred  to  in  said  para- 
graph YII  of  the  amended  and  supplemental  com- 
plaint filed  herein  the  said  William  S.  Gagon  was 
made  a  party  by  reason  of  the  provisions  of  Section 
49-1004,  Idaho  Code,  and  that  in  such  action  re- 
ferred to  in  such  paragraph,  the  same  being  filed  in 
the  District  Court  of  the  Fifth  Judicial  District  of 
the  State  of  Idaho,  in  and  for  the  County  of  Ban- 
nock, it  was  alleged  as  follows: 

"That  at  all  times  mentioned  herein,  defend- 
ant, William  S.  Gagon,  was  the  owner  of  a 
1954  Chevrolet  TiTick,  bearing  1954  Idaho  Li- 
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cense,  3C-1010';  that  at  such  times  the  defend- 
ants, M.  Burke  Horsley  and  Max  Larsen,  were 
operating  such  truck  with  the  permission  and 
consent  of  the  owner,  William  S.  Glagon." 

and  that  without  such  an  allegation  there  was  no 
cause  of  action  stated  against  the  said  defendant 
William  S.  Gagon,  and  that  the  said  William  S. 
Gragon,  in  such  action,  denied  such  allegation,  and 
that  as  a  result  of  such  trial  so  had,  all  as  herein- 
before alleged,  the  said  William  S.  Gagon  was 
exonerated;  that  the  provisions  of  Sec.  49-1004, 
Idaho  Code,  are  as  follows: 


"Owner's  tort  liability  for  negligence  of  another. 
Subrogation. — 1.  Responsibility  of  owner  for  neg- 
ligent operation  by  person  using  vehicle  mth  per- 
mission— Imputation  of  negligence.  Every  owner  of 
a  motor  vehicle  is  lia])le  and  responsible  for  the 
death  of  or  injury  to  person  or  property  resulting 
from  negligence  in  the  operation  of  such  motor 
vehicle,  in  the  business  of  such  owner  or  otherwise, 
}>y  any  person  using  or  operating  the  same  with  the 
permission,  expressed  or  implied,  of  such  owner, 
and  the  negligence  of  such  person  shall  be  imputed 
to  the  owner  for  all  purposes  of  civil  damages. 

"2.  Limitation  of  liability.  The  liability  of  an 
owner  for  imputed  negligence  imposed  by  this  sec- 
tion and  not  arising  through  the  relationship  of 
$5,000  for  the  death  or  injury  to  one  person  in  any 
one  accident  and  subject  to  said  limit  as  to  one 
person  is  limited  to  the  amoimt  of  $10,000  with  re- 
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spect  to  the  death  or  injury  to  more  than  one  per- 
son in  any  one  accident  and  is  limited  to  the  smn  of 
$1,000  for  damage  to  property  of  others  in  any  one 
accident. 

"3.  Operator  to  be  made  party  defendant — 
Recourse  to  operator's  property.  In  any  action 
against  an  owner  on  account  of  imputed  negligence 
as  imposed  by  this  section  the  operator  of  said  vehi- 
cle whose  negligence  is  imputed  to  the  owner  shall 
be  made  a  i^arty  defendant  if  personal  service  of 
process  can  l)e  had  upon  said  operator  mthin  this 
state.  Upon  recovery  of  judgment,  recourse  shall 
first  be  had  against  the  property  of  said  operator  so 
ser\'ed. 

^'4.  Subrogation  of  o^^Tier  to  rights  of  person  in- 
jured— Recovery  from  operator — Bailee  and  driver 
deemed  operators.  In  the  event  a  recovery  is  had 
under  the  x^ro^isions  of  this  section  against  an 
owner  on  account  of  imputed  negligence  such 
owner  is  subrogated  to  nil  the  rights  of  the  person 
injured  and  may  recover  from  such  operator  the 
total  amoimt  of  any  ju.dgment  and  costs  recovered 
against  such  owner.  If  the  bailee  of  an  o^^mer  with 
the  permission,  expressed  or  implied,  of  the  o^^^ler, 
pennits  another  to  operator  the  motor  vehicle  of  the 
owner,  then  such  bailee  nnd  such  driver  shall  both 
bo  doeuiod  operators  of  the  vehicle  of  the  oA^mer, 
within  the  meaning  of  subdivisions  3  and  4  of  this 
section. 

''5.  Settlement  and  payment  of  claims  where  two 
or  more  are  injured  or  killed  in  one  accident — 
Diminution  or  extinguishment  of  owners  liability. 
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Yfliere  two  or  more  persons  are  injured  or  killed  in 
one  accident,  the  owner  may  settle  or  pay  any  bona 
fide  claim  or  claims  for  damages  answering  out  of 
personal  injuries  or  death,  whether  reduced  to  a 
judgment  or  not,  and  such  payments  shall  diminish 
to  the  extent  thereof  the  owners  total  liability  on 
account  of  such  accident;  and  payments  so  made 
aggregating  the  full  sum  of  $10,000  shall  extinguish 
all  liability  of  the  owner  hereunder  to  said  claim- 
ants and  all  other  persons  on  accoimt  of  such  acci- 
dent; which  liability  may  exist  by  reason  of  im- 
puted negligence,  pursuant  to  this  section,  and  not 
arising  through  the  negligence  of  the  owner  nor 
through  the  relationship  of  principal  and  agent  nor 
master  and  servant. 

*'6.  Vendee  or  assignee  not  deemed  owner  until 
possession  retaken — Chattel  mortgagee  not  deemed 
o^^aier.  If  a  motor  vehicle  is  sold  under  a  contract 
of  conditional  sale  whereby  the  title  to  such  motor 
vehicle  remains  in  the  vendor,  such  vendor  or  his 
assignee  shall  not  be  deemed  as  owner  within  the 
provisions  of  this  section,  but  the  vendee  or  his 
assignee,  shall  be  deemed  the  owner  notmthstand- 
ing  the  terms  of  such  contract,  until  the  vendor  or 
his  assignee  retake  possession  of  such  motor  vehi- 
cle. A  chattel  mortgagee  of  a  motor  vehicle  out  of 
possession  shall  not  be  deemed  an  owner  within  the 
provisions  of  this  section. '^ 

and  that  it  is  admitted  in  the  pleadings  in  the 
action  in  the  State  Court,  namely,  the  one  referred 
to  in  Paragraph  VII  of  the  Amended  and  Sui^ple- 
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mental  Complaint,  that  the  said  M.  Burke  Horsley 
was  the  agent  and  employee  of  the  said  C.  H.  Elle 
Constniction  Company  and  was  acting  in  the  line, 
course  and  scope  of  his  employment  at  the  time  of 
such  accident,  and  that  the  said  William  S.  Gagon 
had  no  liability  in  such  matter  and  was  not  obli- 
gated to  do  anything  in  the  matter  except  defend 
himself,  all  of  which  he  did  do,  and  was  exonerated, 
and  that  if  there  had  been  judgment  rendered 
against  the  said  William  S.  Gagon  by  reason  of 
having  given  consent  and  permission  to  drive  said 
tiiick,  then  and  in  that  event,  he  would  have  been 
subrogated  to  the  rights  of  the  person  injured  and 
could  have  recovered  from  said  operator,  and  that 
the  said  operator  was  M.  Burke  Horsley,  an  agent 
and  employee  of  the  said  C.  H.  Elle  Construction 
Company ;  and  in  the  event  the  said  M.  Burke  Hor- 
sley failed  to  pay  the  said  claim  of  the  said  William 
S.  Gagon,  then  and  in  that  event  the  said  William 
S.  Gagon,  or  his  insurer,  could  have,  and  would 
have,  proceeded  against  the  said  C.  H.  Elle  Con- 
stniction Company,  and  eventually  against  the  St. 
Paul-Mercuiy  Indemnity  Company;  and  that  in 
such  action  the  said  operator  was  made  a  party 
pursuant  to  the  provisions  of  such  section,  and  that 
if  Idaho  had  not  had  the  provisions  of  such  section 
aforementioned,  the  said  William  S.  Gagon  would 
have  been  in  nowise  responsible  and  in  nowise  liable 
for  any  sum  or  sums  of  money  whatsoever,  and  that 
said  action  was  tried  upon  the  theoiy  that  the  said 
William  S.  Gagon 's  liability  was  limited  to  the  sum 
of  $5,000.00  for  the  death  or  injury  to  one  person 
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in  one  accident  and  not  in  the  sum  of  $10,000.00,  or 
any  other  siun  or  any  other  amount,  and  likewise 
was  tried  upon  the  theory  that  the  total  amoimt  of 
damages  to  the  i)i*operty  was  a  sum  not  to  exceed 
$1,000.00,  and  that  the  plaintiffs  herein,  and  each 
of  them,  through  their  officers,  agents  and  employ- 
ees, all  as  hereinbefore  stated,  participated  in  said 
cause  and  took  the  position  as  shown  by  the  plead- 
ings in  said  original  cause,  and  they  should  not  at 
this  time  be  permitted  to  say  otherwise  nor  should 
they  be  pennitted  to  take  a  contrary  and  other  view 
of  the  matter  than  taken  in  the  said  original  action, 
and  that  in  no  event,  and  imder  no  theory  of  the 
said  matter,  could  the  said  William  S.  Gragon  have 
been  responsible  or  liable  for  the  injury  of  the  said 
Arnold  Campbell  to  exceed  the  sum  of  $5,000.00, 
and  notwithstanding  such  facts,  said  plaintiffs 
herein  seek  to  recover  of  and  from  the  said  defend- 
ant the  sum  of  $10,000.00  on  account  of  injuiy  or 
death  of  the  said  Arnold  Campbell,  he  being  the 
deceased  referred  to  in  said  ori.ginal  action;  that 
the  plaintiffs,  and  each  of  them,  were  aware  of  the 
position  as  taken  by  the  plaintiffs  in  said  original 
action  so  filed  in  the  State  Court,  and  the  plain- 
tiffs, and  each  of  them,  participated  in  the  trial  of 
the  action  which  was  instituted  herein  and  the 
theory  as  adopted  by  the  said  William  S.  Gagon 
was  consented  to  as  being  the  correct  position  to  be 
taken  by  the  said  William  S.  Gragon,  and  that  under 
the  statutes  of  the  State  of  Idaho  the  said  defend- 
ant is  not  responsible  for  any  sum  or  sums  of 
money  whatsoever  until   the   said   owner   of   such 
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vehicle  is  proved  to  have  given  his  permission  and 
consent  for  the  use  of  such  vehicle  so  involved  in 
such  accident,  and  that  a  judgment  has  been  ren- 
dered herein  in  favor  of  said  William  S.  Gagon, 
and  that  by  reason  of  said  judgment  which  was 
entered  as  the  result  of  said  trial  and  by  reason  of 
the  matters  hereinbefore  set  forth,  the  said  plain- 
tiffs, and  each  of  them,  are  estopped  from  asserting 
othermse  and  should  not  be  permitted  to  be  heard 
further  in  said  cause ;  that  a  copy  of  the  files  of  the 
action  of  Mary  Lou  Campbell  et  al.  vs.  C.  H.  Elle 
Construction  Co.,  et  al.,  all  as  filed  in  the  District 
Court  of  the  Fifth  Judicial  District  of  the  State  of 
Idaho,  in  and  for  the  County  of  Bannock,  is  made 
part  hereof  by  reference  as  fully  and  completely  as 
if  copied  herein  at  length. 

Fifth  Defense 
Defendant  as  and  for  its  Third  Affinnative  De- 
fense, termed  "Fifth  Defense,"  alleges: 

I. 

That  the  said  defendant  herein  issued  a  policy  of 
insurance  to  William  S.  Gagon,  and  that  by  the 
terms  thereof,  and  pursuant  to  the  provisions  of  the 
statutes  of  Idaho  and  the  laws  imder  which  the  said 
policy  was  issued,  if  the  said  William  S.  Gagon 
received  a  judgment  against  him,  and  if  the  same 
came  mthin  the  terms  of  the  policy  and  within  the 
proA^sions  of  the  statutes  of  the  State  of  Idaho, 
then  and  in  that  event  the  said  defendant  herein 
would  have  been  responsible  to  the  party  holding 
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such  judgment;  that  is  to  say,  your  said  defendant 
agreed  to  hold  the  said  William  S.  Gagon  free  and 
harmless  by  reason  of  any  judgment  that  may  have 
been  rendered;  that  there  was  no  judgment  ren- 
dered against  the  said  William  S.  Gragon  and  that 
your  said  defendant  is  in  nowise,  and  in  no  man- 
ner, obligated  to  the  said  plaintiffs,  or  either  of 
them,  in  any  sum  or  sums  of  money  whatsoever, 
and  that  under  the  teiTns  of  said  policy  and  under 
the  statutes  of  the  State  of  Idaho,  as  well  as  under 
the  theory  on  which  said  action  or  actions  was 
tried,  and  under  no  circumstances,  no  matter  what 
the  theoiy  may  have  been,  is  the  defendant  obli- 
gated to  pay  any  sum  or  sums  of  money  whatsoever 
to  the  said  plaintiffs. 

Sixth  Defense 

Defendant  as  and  for  its  Fourth  Affirmative  De- 
fense, termed  "Sixth  Defense,"  alleges: 

That  your  said  defendant  as  a  further  defense  to 
the  said  amended  and  supplemental  complaint  of 
the  plaintiffs  herein  alleges  on  information  and  be- 
lief that  the  said  C.  H.  Elle  Construction  Company 
has  not  as  a  matter  of  fact  paid  any  sum  or  sums 
of  money  whatsoever,  and  that  it  is  not  now,  nor 
has  it  ever  been,  a  proper  party  plaintiff,  and  it  is 
not  now  at  this  time  entitled  to  go  forward  in  such 
matter,  as  it  has  not  obligated  itself  to  pay  any  siun 
or  sums  of  money  whatsoever  and  that  no  funds 
have  been  expended  by  the  said  C.  H.  Elle  Con- 
struction Company. 
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Seventh  Defense 

Defendant  as  and  for  its  Fifth  Affirmative  De- 
fense, termed  "Seventh  Defense,"  alleges: 

That  in  the  action  referred  to  in  paragraph  VII 
of  plaintiffs'  amended  and  supplemental  complaint 
the  plaintiff  herein,  C.  H.  Elle  Construction  Com- 
pany was  before  the  court  and  that  its  defense  was 
being  directed  and  conducted  by  the  said  plaintiff, 
St.  Paul-Mercury  Indemnity  Company,  and  that  in 
truth  and  in  fact  the  said  St.  Paul-Mercury  Indem- 
nity Company  took  over  the  complete  handling  and 
conducting  of  the  defense  of  the  C.  H.  Elle  Con- 
struction Company,  and  that  all  of  the  parties  to 
this  action,  or  their  privies  in  interest,  were  liti- 
gants and  were  parties  to  the  action  of  Mary  Lou 
Campbell  et  al.  v.  C.  H.  Elle  Construction  Com- 
pany, et  al.,  which  action  has  been  heretofore  re- 
ferred to,  and  in  said  action  said  parties,  and  each 
of  them,  had  an  opportunity  to,  and  were  in  a  posi- 
tion to,  and  had  the  right  to,  bring  in  additional 
parties,  to  wit,  the  said  defendant  herein,  and  to 
set  forth  any  right,  claim  or  interest  that  they  may 
have  had  as  against  the  said  William  S.  Gagon  and 
his  insurer,  the  defendant  herein,  and  that  the  said 
plaintiffs,  and  each  of  them,  knew,  long  prior  to  the 
time  of  the  action  in  the  State  Court,  that  the  said 
William  S.  Gagon's  defense  was  being  directed  for 
and  on  behalf  of  the  said  defendant  herein,  and  that 
all  matters  and  things  between  said  parties  were 
litigated,  and  that  an  opportunity  was  had  by  said 
plaintiffs  to  have  the  identical  question  herein 
sought  to  be  litigated,  litigated  in  the  other  action, 
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and  that  the  said  judgment  as  rendered  in  said 
cause  so  filed  in  said  state  court  constitutes  an 
estoppel  by  record,  and  likewise  the  said  matters 
and  things  herein  sought  to  be  set  forth  have  here- 
tofore been  litigated,  or  could  have  been  litigated  in 
the  other  action,  and  therefore  and  by  reason  of 
these  facts,  said  plaintiffs  are  not  now  entitled  to  be 
heard  in  such  matters  or  to  by  these  proceedings 
go  forward. 

Wherefore,  Defendant  having  fully  answered 
said  amended  and  supplemental  complaint  of  the 
plaintiffs  prays  that  it  may  be  dismissed  with  its 
costs  and  all  proper  relief. 

/s/  O.  R.  BAUM, 

/s/  RUBY  Y.  BROWN, 

Attorneys  for  Defendant. 
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EXHIBIT  ''A" 

In  the  District  Court  of  the  Fifth  Judicial  District 

of  the  State  of  Idaho  in  and  for  the 

County  of  Bannock 

MARY  LOU  CAMPBELL  and  TERRELL  RAY 
CAMPBELL  and  CURTIS  HOWARD 
CAMPBELL,  Minors,  by  their  Guardian  Ad 
Litem,  MARY  LOU  CAMPBELL, 

Plaintiffs, 
vs. 

C.  H.  ELLE  CONSTRUCTION  CO.,  a  coi^ora- 
ration,   M.   BURKE    HORSLEY,   MAX   LAR- 

SEN,  and  W.  S.  GACON,  Defendants. 

ORDER 

This  matter  coming  on  for  hearing  before  the 
Honorable  Henry  McQuade,  District  Judge,  in  open 
court  sitting  with  a  jury,  and  the  plaintiffs,  Mary 
Lou  Campbell  and  Terrell  Ray  Campbell  and  Cur- 
tis Howard  Campbell,  Minors,  by  their  Guardian 
Ad  Litem,  Maiy  Lou  Campbell,  being  present  in 
person  and  by  their  counsel.  Gee  &  Hargi-aves,  and 
the  defendants,  C.  H.  Elle  Construction  Co.,  a  cor- 
poration, and  M.  Burke  Horsley,  being  present  by 
their  coimsel,  Merrill  &  Merrill,  and  the  defendant, 
W.  S.  Gagon,  being  present  by  his  counsel,  O.  R. 
Baum  and  Ruby  Y.  Bro\Am,  and  after  the  matter 
was  given  the  juiy  the  jury  returned  a  verdict  in 
favor  of  the  defendant,  W.  S.  Gagon,  and  against 
the  plaintiffs,  Mary  Lou  Campbell  and  Terrell  Ray 
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Campbell  and  Curtis  Howard  Campbell,  Minors, 
by  their  Guardian  Ad  Litem,  Mary  Lou  Campbell; 
and 

It  Is  Therefore  Ordered  that  the  plaintiffs,  Mary 
Lou  Campbell  and  Terrell  Ray  Campbell  and  Cur- 
tis Howard  Campbell,  Minors,  by  their  Guardian 
Ad  Litem,  Mary  Lou  Campbell,  take  nothing  as  to 
the  defendant,  W.  S.  Gagon,  and  the  defendant, 
AY.  S.  Gagon,  is  entitled  to  his  costs  in  the  sum  of 

$ ■: 

Dated  this  28th  day  of  December,  1955. 

HENRY  McQUADE, 

District  Judge. 

Exhil3it  "B" 

[Title  of  District  Court  and  Cause.] 

JUDGMENT  AS  TO  COST  ON  BEHALF 
OF  DEFENDANT  W.  S.  GAGON 

It  appearing  to  the  Court  that  heretofore  a  ver- 
dict in  favor  of  the  defendant  W.  S.  Gagon  and 
against  the  plaintiffs,  Mary  Lou  Campbell  and  Ter- 
rell Ray  Campbell  and  Curtis  Howard  Campbell, 
Minors,  by  their  Guardian  Ad  Litem,  Mary  Lou 
Campbell,  having  been  rendered,  and  thereafter  a 
Cost  Bill  having  been  filed,  and  the  plaintiffs  hav- 
ing moved  to  re-tax  costs,  and  after  presentation, 
the  matter  was  taken  under  advisement  by  the 
Court,  and  the  Court  having  heretofore  entered  a 
Memorandum  Decision, 
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Now,  Therefore,  in  accordance  with  such  Memo- 
randum Decision, 

It  Is  Ordered,  Adjudged  and  Decreed  that  the 
defendant  W.  S.  Gagon  have  costs  allowed  in  the 
sum  of  $90.00,  such  sum  being  made  up  of  costs  as 
follows : 

Witness  Dr.  Allan  Tigert  $24.00 

Witness  Melba  Personette  $24.00 

Witness  Elsie  Woodall  $21.00 

Witness  Ai-t  Kelly  $21.00 

and  such  amounts  totaling  $90.00  as  above  stated. 

It  Is  Further  Ordered  that  judgment  in  favor  of 
W.   S.  G-agon  and  against  the   said  plaintiffs  for 
such  amoiuit  is  hereby  ordered. 
Let  Execution  Issue. 
Dated  this  24th  day  of  May,  1956. 

HENHY  McQUADE, 

District  Judge. 

[Endorsed] :  Filed  June  26,  1956.  Sarah  Devaney, 
Clerk  Auditor  and  Recorder. 

Acknowledgment  of  Service  Attached. 

[Endorsed] :  Filed  July  6,  1956. 


[Title  of  Distinct  Court  and  Cause.] 

MOTION  TO  DISMISS 

Comes  now  the  defendant  and  moves  the  Court  to 
dismiss  the  above  entitled  action  for  the  reason  that 
the  said  Amended  and  Supplemental  Complaint 
fails  to  state  a  claim  against  the  defendant  herein. 
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Dated  this  5th  day  of  July,  1956. 

/s/  O.  R.  BAUM, 

/s/  RUBY  Y.  BROWN, 

Attorneys  for  Defendant. 

Acknowledgment  of  Service  Attached. 

[Endorsed] :     Filed  July  6,  1956. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

Comes  now  the  defendant  and  moves  the  Court 
to  dismiss  the  plaintiff  C.  H.  EUe  Construction  Co., 
a  corporation,  from  said  cause,  for  the  reason  that 
the  Amended  and  Supplemental  Complaint  fails 
to  state  a  claim  against  the  defendant  herein,  in 
that  it  is  alleged  affirmatively  that  some  person, 
other  than  the  C.  H.  Elle  Construction  Company, 
a  corporation,  paid  the  said  judgment  referred  to 
in  said  action. 

Dated  this  5th  day  of  July,  1956. 
/s/  O.  R.  BAUM, 
/s/  RUBY  Y.  BROWN, 

Attorneys  for  Defendant. 

Acknowledgment  of  Service  Attached. 

[Endorsed] :    Filed  July  6,  1956. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

Comes  now  the  defendant,  Western  Casualty  and 
Surety   Company,    a   corporation,    and   moves   the 
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Court  to  dismiss  from  such  action  the  St.  Paul- 
Mercuiy  Indemnity  Co.,  a  corporation,  for  the  rea- 
son that  the  Court  lacks  jurisdiction  of  said  plain- 
tiff, in  this,  that  the  said  original  action  herein 
was  instituted  hy  C.  H.  Elle  Construction  Co.,  a 
corporation,  as  plaintiff,  and  that  no  order  has 
ever  been  sought  or  had  bringing  in  the  said  St. 
Paul-Mercury  Indemnity  Co. 

Dated  this  5th  day  of  July,  1956. 

/s/  O.  R.  BAUM, 

/s/  RUBY  Y.  BROWN, 

Attorneys  for  Defendant. 
Acknowledgment  of  Service  Attached. 
[Endorsed] :     Filed  July  6,  1956. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  STRIKE  FROM  ANSWER  TO 
AMENDED  AND  SUPPLEMENTAL  COM- 
PLAINT 

Come  now  the  plaintiffs  and  move  the  Court  to 
strike  from  the  Answer  to  Amended  and  Supple- 
mental Complaint  heretofore  filed  by  the  defendant 
the   following: 

(a)  All  of  that  portion  of  said  Answer  to 
Amended  and  Supplemental  Complaint  designated 
as  Third  Defense,  for  the  reason  that  the  same 
fails  to  state  any  defense  or  pleadings  of  a  de- 
fense to  the  Amended  and  Supplemental  Complaint 
of  the  plaintiffs,  and  that  the  same  sets  forth  noth- 
ing other  than  evidenciary  allegations. 
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(b)  All  of  the  Ajiswer  to  Amended  and  Supple- 
mental Complaint  designated  as  Fourth  Defense 
on  the  grounds  and  for  the  reason  that  said  de- 
fense is  immaterial  and  fails  to  state  any  matter 
constituting  a  defense  to  the  Amended  and  Sup- 
plemental Complaint. 

(c)  All  of  that  portion  of  the  Answer  to  the 
Amended  and  Supplemental  Complaint  designated 
as  the  Seventh  Defense  on  the  groimds  that  said 
Seventh  Defense  is  immaterial  and  fails  to  state 
a  defense  to  the  xlmended  and  Supplemental  Com- 
plaint heretofore   filed. 

MERRILL  &  MERRILL, 
/s/  By   W.   F.   MERRILL, 

Attorneys  for  Plaintiffs. 

Affidavit  of  Mailing  Attached. 
[Endorsed]:     Filed  Aug.   17,   1956. 


[Title  of  District  Court  and  Cause.] 

MINUTE   ORDER 

October  8,  1956 

This  cause  came  on  regularly  this  date  in  open 
court  on  defendant's  Motions  to  Dismiss  &  To 
Strike,  W.  F.  Merrill  appearing  as  attorney  for 
the  plaintiffs  and  Ben  Peterson  appearing  as  coun- 
sel for  the  defendants. 

After  a  discussion  by  counsel  of  the  respective 
parties,  the  Court  took  the  Motions  imder  advise- 
ment. 
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[Title  of  District  Court  and  Cause.] 

REQUEST  FOR  ADMISSIONS 

Plaintiffs  hereby  request  the  defendant  to  make 
the  follomng  admissions  for  the  purpose  of  the 
mthin  action  only,  within  10  days  after  service 
of  this  request. 

I. 

That  each  of  the  following  documents  exhibited 
with  this  request  is  genuine: 

a — ^The  Standard  Combined  Automobile  Policy, 
policy  No.  UI  518973,  issued  to  William  S.  Gagon, 
Soda  Springs,  Idaho,  with  a  policy  paid  from  July 
22,  1954  to  July  22,  1955;  a  copy  of  which  policy 
is  attached  hereto. 

h — That  document  designated  as  SR-21,  Notice 
of  Policy  mider  section  5,  Idaho  Motor  Vehicle 
Safety  Responsibility  Act,  dated  October  5th,  1954, 
signed  the  Western  Casualty  and  Surety  Company, 
Fort  Scott,  Kansas,  by  American  Agencies,  Inc., 
general  agents,  by  A.  W.  Kay,  Secretary,  a  copy 
of  which  SR-21  is  attached  hereto. 

II. 

That  each  of  the  following  statements  is  true. 

a — That  the  said  policy  noted  above  insured  the 
1954  Chevrolet  six  wheel  two  ton  truck,  serial  No. 
X54F018590; 

1>— That  on  the  22nd  day  of  August,  1954,  the 
above  described  policy  of  insurance  was  in  effect. 
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c — That  on  the  22nd  day  of  August,  1954  the 
above  described  Chevrolet  truck  was  involved  in  a 
collision  mth  a  vehicle  driven  by  one  Arnold  Camp- 
bell. 

d — That  at  the  time  of  said  collision,  on  the  22nd 
day  of  August,  1954,  the  above  described  1954 
Chevrolet  truck  was  being  operated  by  one  M. 
Burke  Horsley. 

e — That  on  the  22nd  day  of  August,  1954,  the 
said  M.  Burke  Horsley  was  an  employee  of  C.  H. 
Elle  Construction  Company,  a  corporation. 

f — That  on  the  28th  day  of  February,  1955  an 
action  was  filed  in  the  District  Court  of  the  Fifth 
Judicial  District  of  the  State  of  Idaho,  in  and 
for  the  County  of  Bannock  by  Mary  Lou  Camp- 
bell, and  Terrell  Ray  Campbell,  and  Curtis  Howard 
Campbell,  minors,  by  their  guardian  ad  litem,  Mary 
Lou  Campbell,  vs.  C.  H.  Elle  Construction  Com- 
pany, a  corporation,  M.  Burke  Horsley,  Max  Lar- 
son, and  W.  S.  Gagon,  praying  for  money  damages 
for  the  alleged  death  of  Arnold  Campbell,  in  the 
amount  of  $100,000.00  and  further  pra3dng  for 
property  damage  to  the  vehicle  of  Arnold  Camp- 
bell in  the  amount  of  $1,620.00. 

g — That  on  the  23rd  day  of  December,  1955,  a 
Judgment  was  entered  in  the  action  described  in 
paragraph  f —  above  in  favor  of  the  plaintiffs, 
Mary  Lou  Campbell,  and  Terrell  Ray  Campbell, 
and  Curtis  Howard  Campbell,  minors,  by  their 
guardian   ad   litem,   Mary   liou    Campbell,   against 
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C.  H.  Elle  ConstiTiction  Company,  a  corporation, 
and  M.  Burke  Horsley,  in  the  amount  of  $15,000.00, 
WT.th  costs  in  the  amount  of  $371.40. 

h — That  the  above  described  policy  of  insurance 
contained  the  following  provisions,  as  paragraph 
III  under  Insuring  Agreements: 

"With  respect  to  the  insurance  for  bodily  injury 
liabilit}^  and  for  property  damage  liability  the  un- 
qualified Avord  'insured'  includes  the  named  in- 
sured and  also  includes  any  person  Avhile  using  the 
automobile  and  any  person  or  organization  legally 
responsible  for  the  use  thereof,  provided  the  actual 
use  of  the  automobile  is  by  the  named  insured  or 
with  his  permission.  The  insurance  with  respect 
to  any  person  or  organization  other  than  the  named 
insured  does  not  apply: 

"(a)  To  any  person  or  organization,  or  to  any 
agent  or  employee  thereof,  operating  an  automo- 
bile repair  shoj),  public  garage,  sales  agency,  serv- 
ice station  or  public  parking  place,  with  respect  to 
any  accident  arising  out  of  the  operation  thereof, 
but  this  exclusion  does  not  apply  to  a  member  of 
the  same  household  as  the  named  insured  or  to  a 
partner,  agent  or  employee  of  either; 

"(b)  To  any  emioloyee  with  respect  to  injury 
to  or  sickness,  disease  or  death  of  another  emi^loyee 
of  the  same  employer  injured  in  the  course  of  such 
employment  in  an  accident  arising  out  of  the  main- 
tenance or  use  of  the  automobile  in  the  business 
of  such  employer." 
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i — That  demand  was  made  upon  the  defendant 
to  assume  the  defense,  costs  and  other  ol^ligations 
pursuant  to  the  contract  of  insurance  issued  by 
Western  Casualty  and  Surety  Company  to  William 
S.  Gagon,  said  demand  being  a  letter  dated  March 
30,  1955,  addressed  to  Western  Casualty  Company,- 
Fort  Scott,  Kansas,  through:  O.  R.  Baum,  Attor- 
ney at  Law,  Carlson  Building,  Pocatello,  Idaho; 
that  the  letter  attached  hereto  is  a  true  and  correct 
copy  of  said  letter  of  demand. 

j — That  the  copy  of  the  SR-21  attached  hereto 
and  referred  to  in  said  paragraph  I  b — alcove,  is 
a  true  and  correct  copy  of  said  SR-21  so  filed. 

k — That  the  statements  in  the  said  SR-,3;  are  in 
accord  mth  the  facts. 

1— That  on  the  22nd  day  of  August,  1956,  M. 
Burke  Horsley,  as  an  employee  of  C.  H.  Elle  Con- 
struction Company,  a  corporation,  requested  per- 
mission to  use  the  above  descrilied  Chevrolet  truck 
from  Mrs.  Jesse  Gagon,  wife  of  William  S.  Gagon, 
who  thereupon  granted  the  permission,  turned  over 
the  keys  of  said  vehicle  to  M.  Burke  Horsley,  and 
the  said  M.  Burke  Horsley  thereupon  used  truck 
pursuant  to  this  permission  so  given. 

m — That  William  S.  Gagon  did,  subsequent  to  the 
22nd  day  of  August,  1954,  and  during  the  month 
of  October,  1954,  present  a  bill  to  the  C.  H.  Elle 
Construction  Company,  a  corporation,  for  the  use 
of  the  above  described  1954  Chevrolet  truck  on  the 
22nd  day  of  August,  1954,  which  said  bill  was  paid 
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by  the  C.  H.  Elle  Construction  Company,  a  cor- 
poration, the  same  being  in  the  amount  of  $15.00. 

n — That  the  said  Jesse  Gagon,  was  on  the  22nd 
day  of  August,  1954,  and  had  been  for  many  years 
prior  thereto,  the  wife  of  William  S.  Gagon. 

o — That  the  said  Jesse  Gagon  was  the  bookkeeper 
for  and  worked  in  the  office  of  the  Gagon  Lumber 
Company,  a  lumber  business  owned  and  operated 
by  the  said  William  S.  Gagon  and  Jesse  Gagon. 

p^ — That  the  said  1954  Chevrolet  truck  was  a 
truck  used  in  the  said  lumber  business. 

Dated  this  31st  day  of  October,  1956. 

MERRILL  &  MERRILL, 
/s/  By   W.  F.  MERRILL, 

Attorneys    for   Plaintiffs. 

Affidavit  of  Mailing  Attached. 
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(Copy)  March  30,  1955 

Western  Casualty  Company 
Fort  Scott,  Kansas 

Through : 
O.  R.  Baiun, 
Attorney  at  Law, 
Carlson  Building, 
Pocatello,  Idaho. 

Re:    Campbell    vs.    C.    H.    Elle    Construction    Co., 
Gagon,  et  al. 

Gentlemen : 

On  February  28,  1955,  there  was  'filed  an  action 
in  the  Distiict  Court  of  the  Fifth  Judicial  District 
of  the  State  of  Idaho,  in  and  for  the  County  of 
Bannock,  entitled  Mary  Lou  Campl^ell  and  TeiTell 
Ray  Campbell  and  Curtis  Howard  Campbell, 
Minors,  hy  their  Guardian  Ad  Litem,  Mary  Lou 
Campbell,  plaintiffs,  vs.  C.  H.  Elle  Construction 
Co.,  a  corporation,  M.  Burke  Horsley,  Max  Larsen, 
and  W.  S.  Gagon,  defendants. 

This  action  grows  out  of  an  accident  on  August 
22,  1954,  in  the  \icinity  of  Soda  Spiings,  Idaho, 
involving  one  Arnold  Campbell,  now  deceased, 
driver  of  one  of  the  vehicles,  and  a  1954  Chevi'olet 
Truck  owned  by  W.  S.  Gagon,  and  driven  by  M. 
Burke  Horsley,  an  employee  of  C.  H.  Elle  Con- 
struction Co.  C.  H.  Elle  Construction  Co.,  and  its 
employees  are  insured  by  St.  Paul-Mercury  In- 
demnity Company,  who  have  engaged  us  to  protect 
their  interest  in  the  matter. 

It  is  our  miderstanding  that  W.  S.  Gagon  carried 
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automobile  and  liability  insurance  covering  the  1954 
Chevrolet  Truck  with  the  Western  Casualty  Com- 
pany. 

On  behalf  of  the  C.  H.  Elle  Construction  Com- 
pany, we  hereby  notify  you  that  C.  H.  Elle  Con- 
struction Company  claims  protection  as  an  addi- 
tional insuree  imder  the  policy  of  W.  S.  Gagon, 
and,  therefore,  defense  of  the  above-described  action 
is  hereby  tendered  to  the  Western  Casualty  Com- 
pany as  insurance  carrier  of  the  said  W.  S.  Glagon. 

Please  be  further  advised  that  in  view  of  the 
necessity  of  filing  appearance  to  avoid  default 
against  C.  H.  Elle  Construction  Company,  M. 
Burke  Horsley  and  Max  Larsen,  we  have  filed  on 
behalf  of  each,  a  separate  demurrer  and  motion 
to  strike. 

The  above  notification  and  tender  of  defense  is 
written  confirmation  of  the  oral  notification  and 
tender  heretofore  presented  to  O.  R.  Baum,  attor- 
ney at  law,  Pocatello,  Idaho,  as  the  attorney  for 
W.  S.  Gagon  and  Western  Casualty  in  the  above- 
entitled  action. 

Sincerely  yours, 

MERRILL  &  MERRILL, 

By    

WFM:lr 

2983-C 
Notice  of  Policy  Under  Section  5  of  Idaho  Motor 
Vehicle  Safety  Responsibility  Act. 

Bate  of  accident:  August  22,  1954.  Place  of 
accident:  Highway  30,  3  Miles  West  of  Soda 
Springs,  Idaho. 
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Description  of  Vehicle  involved  in  accident:  Year 
or  Model:  1954.  Trade  Name:  Chevrolet.  Model 
and  Body  type:  6  wheel  2  ton  truck.  Serial  No. 
K54F018590.     Motor  No.   973487f)F54:H. 

Vehicle  operated  by  Burke  Horsley,  Soda 
Springs,  Idaho  and  owned  by  Wm.  S.  Gagon,  Soda 
Springs,  Idaho. 

The  company  signatory  hereto  gives  notice  that 
its  policy  numbered  UI  518973  issued  to  Wm.  S. 
Gagon,  Soda  Springs,  Idaho,  is  an  automobile  lia- 
bility policy  affording  limits  of  $5,000/$10,000  bod- 
ily injury  and  $1,000  property  damage,  which  pol- 
icy was  in  effect  on  the  date  of  the  above  described 
accident. 

Does  this  policy  apply  to  the  above  owner: 
Yes   (x)     No   (     ) 

Does  this  policy  apply  to  the  above  operator: 
Yes  (x)     No  (     ) 

The  Western  Casualty  &  Surety  Co.,  Fort  Scott, 
Kansas. 

American  Agencies,  Inc. 
General  Agents, 
/s/  By   A.   W.   McKay, 
Secretary. 

Date:     Oct.  5,  1954. 

(Reverse  Side) 
List  drivers  of  any  other  vehicles  involved  in  the 
accident:     Arnold  Campbell,  Soda  Springs,  Idaho. 

[Endorsed] :     Filed  November  1,  1956. 
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RESPO^^SE  TO  REQUEST  FOR 
ADMISSIONS 

The  defendant  makes  the  following  admissions 
and  denials  on  the  request  for  admission  served  on 
the  defendant  on  the  1st  day  of  November,  1956, 
by  C.  H.  Elle  Construction  Co.,  a  corporation,  and 
St.  Paul-Mercury  Indemnity  Co.,  a  corporation, 
the  plaintiffs: 

Request  I 

(a)  Defendant  admits  I-a. 

(b)  Defendant  states  that  the  copy  of  the  docu- 
ment referred  to  in  I-b  served  on  defendant  is  not 
legible  and  defendant  has  no  knowledge  or  informa- 
tion concerning  the  instrument  and  therefore  de- 
nies the  request. 

Request  II 

(a)  That  the  said  policy  referred  to  was  issued 
to  W.  S.  Gagon  and  refei^red  to  a  1954  Chevrolet 
truck  luider  the  terms  and  conditions  set  forth  in 
said  i:)olicy  and  not  otherwise. 

(b)  Defendant  admits  that  on  the  22nd  day  of 
August,  1954,  the  said  policy  of  insurance,  in  ac- 
cordance with  its  terms,  had  been  issued  and  not 
cancelled. 

(c)  Admits  II-c. 

(d)  Admits  Il-d. 

(e)  Answering  Il-e,  defendant  states  that  the 
said  M.  Burke  Horsley  was  an  employee  of  C.  H. 
Elle  Construction  Company  and  was  in  the  line, 


Western  Casualty  and  Surety  Co.  61 

scope  and  course  of  his  employment  as  an  emx)loyee 
of  the  C.  H.  Elle  Construction  Company. 

(f)  Defendant  admits  the  statements  contained 
therein,  and  states  that  the  said  William  S.  Gagon 
was  made  a  party  defendant  under  certain  condi- 
tions and  that  the  said  complaint  in  such  action 
alleged  that  the  said  M.  Burke  Horsley  was  driv- 
ing said  truck  with  the  permission  of  the  said 
William  S.  Gagon,  which  fact  was  denied  by  the 
said  defendant  and  was  likewise  denied  by  the  said 
plaintiffs  herein,  and  that  the  said  jury  exonerated 
the  said  William  S.  Gagon  from  any  liability  grow- 
ing out  of  said  accident. 

(g)  Answering  Il-g,  defendant  admits  the  same 
and  further  states  that  the  said  judgment  entered 
in  said  action  was  in  favor  of  the  said  William  S. 
Gagon  and  against  C.  II.  Elle  Construction  Com- 
pany and  M.  Burke  Horsley  as  stated  in  said  para- 
graph, a  copy  of  which  said  judgment  is  hereto  at- 
tached and  made  a  part  hereof  as  fully  and  com- 
IDletely  as  if  copied  herein  at  length. 

(h)  Answering  Il-h,  defendant  admits  that  the 
said  i^olicy  contains  paragraph  as  numbered,  but 
states  that  the  policy  contained  many  other  provi- 
sios,  and  that  said  paragraph  contained  only  a  part 
of  the  terms  and  conditions  of  said  policy  and  that 
the  quoted  provisions  of  said  policy,  together  with 
the  other  provisions  in  said  policy  are  inapplicable 
in  the  present  action  and  that  the  permissive  use 
referred  to  in  the  first  section  of  the  quoted  para- 
graph in  Request  Il-h  has  already  been  decided 
adversely  to  the  plaintiffs  in  the  action  in  the  Dis- 
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trict  Court  of  the  Fifth  Judicial  District  of  the 
State  of  Idaho  in  and  for  the  County  of  Bannock. 

(i)  Answering  Request  Il-i,  defendant  admits 
that  a  demand  was  made  as  stated  in  said  letter 
dated  March  30,  1955,  but  states  that  under  the  cov- 
erage contract  held  by  William  S.  Gagon  no  one 
except  the  named  insured  could  give  permission  for 
the  ti^ick  to  be  used  and  the  coverage  apply,  and 
the  said  O.  R.  Baiun,  as  attorney  for  the  defendant, 
so  advised  the  said  coimsel  for  the  said  plaintiffs 
herein. 

(j)  Answering  Request  II- j,  defendant  states 
that  the  furnishing  of  SR-21,  if  one  was  filed,  is  not 
evidence  of  permissive  use  of  the  vehicle  described 
herein  nor  as  to  any  statutory  obligation  on  the 
part  of  this  defendant;  that  the  copy  referred  to  in 
said  Request  II-j  which  was  served  upon  the  de- 
fendant is  illegil^le  and  is  attached  hereto  for  the 
Court's  consideration. 

(k)  Answering  Request  Il-k,  defendant  states 
that  it  is  unable  to  state  whether  or  not  the  state- 
ments so  puiported  to  be  in  the  said  SR-21  are  in 
accordance  with  the  facts,  and  states  that  the  named 
insured  in  said  policy  never  gave  permission  for  the 
truck  to  be  used  and  that  the  said  purported  SR-21, 
if  one  was  filed,  should  not  have  been  filed  and  that 
there  was  no  requirement  under  the  provisions  of 
the  statute  of  the  State  of  Idaho  and  under  the 
conditions  under  which  said  truck  was  being  Tised 
for  such  a  form  to  be  filed,  if  one  was  filed. 

(1)  Answering  Request  II-l,  defendant  objects 
to  the  admission  sought  by  said  request  II-l  as  be- 
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ing  irrelevant  and  immaterial,  but  if  the  court  finds 
that  it  is  states  that  the  statement  as  made  in  such 
request  is  not  the  true  fact  but  states  that  William 
S.  Gagon  was  the  named  insured  in  said  policy  re- 
ferred to  and  that  the  named  insured  was  never 
contacted  for  peraiission  to  use  the  said  truck  and 
never  gave  permission  that  said  truck  could  be 
used,  and  further  states  that  if  the  request  had  been 
made  to  the  named  insured  for  the  use  of  the  truck 
for  the  use  to  which  it  was  put  such  request  would 
have  been  denied;  that  on  the  day  in  question  the 
said  M.  Burke  Horsley,  being  unable  to  locate  the 
said  named  insured,  went  to  the  home  of  the  said 
named  insured  and  there  requested  permission  of 
his  wife,  Jessie  Gragon,  and  that  she  turned  the  keys 
over  to  the  said  M.  Burke  Horsley;  that  at  said 
time  and  place  the  said  Jessie  Gagon  was  not  acting 
as  an  agent  or  servant  or  employee  of  William  S. 
Gagon,  nor  acting  for  or  on  behalf  of  the  commu- 
nity ;  that  in  the  action  in  the  state  court,  as  hereto- 
fore referred  to,  the  plaintiff  alleged  that  the  said 
truck  was  being  driven  with  the  permission  of  the 
said  named  insured  and  the  jury  found  contrary  to 
such  statement,  and  the  said  plaintiffs  herein  denied 
that  said  truck  was  l^eing  used  with  the  pennission 
of  the  said  William  S.  Gagon. 

(m)  Answering  Request  11-m,  the  defendant  o]> 
jects  upon  the  ground  that  the  state  of  facts  sought 
to  ]>e  admitted  is  irrelevant  and  immaterial. 

(n)  Answering  Request  Il-n,  defendant  admits 
the  same. 
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(o)  Answering  Request  II-o,  defendant  admits 
that  Jessie  Gagon  works  on  the  books  of  said  busi- 
ness conducted  by  the  said  William  S.  Gagon,  but 
denies  that  the  said  business  referred  to  was  oper- 
ated by  the  said  William  S.  Gagon  and  Jessie 
Gagon,  and  states  that  the  said  William  S.  Gagon 
operated  a  Imnber  business,  and  states  that  the  said 
Jessie  Gagon  was  without  authority  and  was  not 
the  agent,  servant  or  employee  of  the  said  William 
S.  Gagon  in  authorizing  the  use  of  the  vehicle  re- 
ferred to  herein  by  M.  Burke  Horsley. 

(p)  Answering  Request  II-p,  defendant  states 
that  the  said  matters  sought  to  be  admitted  are 
irrelevant  and  immaterial,  and  states  that  if  the 
Court  finds  that  they  are  not,  then  defendant  ad- 
mits that  said  truck  was  under  the  control  and 
supervision  of  said  named  insured  William  S. 
Gagon  when  used  in  his  business. 

0.  R.  BAUM, 
RUBY  Y.  BROWN, 
BEN  PETERSON, 

Attorneys  for  Defendant. 
Duly  Verified. 

[Note:  Notice  of  Policy  Under  Section  5  of 
Idaho  Motor  Vehicle  Safety  Responsibility  Act 
is  the  same  as  set  out  at  pages  58-59  of  this 
printed  record.  Order  dated  December  28,  1955 
and  signed  by  Henry  McQuade,  District  Judge 
is  set  out  at  pages  40-41.] 

[Endorsed] :  Filed  November  9,  1956. 
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[Title  of  District  Coui-t  and  Cause.] 

REQUPIST  FOR  ADMISSIONS 

Defendant  hereby  requests  the  plaintiffs  to  make 
the  following  admissions  for  the  purpose  of  the 
within  action  only,  within  10  days  after  service  of 
this  request: 

I. 

That  the  documents  exhibited  with  this  request 
are  genuine,  to  wit: 

Saint    Paul-Mercury    Indemnity    Company, 
Multiple  Coverage  Policy  No.  6210145,  and 
The  Riders  and  Insurance  Agreement, 

copies  of  w^hich  are  hereto  attached,  and  insured  the 
C.  H.  Elle  Construction  Company  against  any  loss 
by  reason  of  bodily  injury. 

II. 

That  each  of  the  following  statements  is  true: 

(a)  That  the  said  policy  noted  above  insured 
C.  H.  Elle  Construction  Company  and  the  said  in- 
surance company  agreed  to  pay  on  behalf  of  the 
said  insured  C.  H.  Elle  Construction  Company  all 
sums  which  insured  became  obligated  to  pay  by  rea- 
son of  the  liability  imposed  upon  the  insured  by 
law. 

(b)  That  on  the  22nd  day  of  August,  1954,  the 
above  policy  of  insurance  was  in  effect  and  payment 
of  the  judgment  in  the  case  of  Mary  Lou  Campbell, 
et  al.,  vs.  C.  H.  Elle  Construction  Co.,  et  al.,  was 
made  by  said  plaintiff  herein,    St.   Paul-Mercury 
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Indemnity  Company  mider  and  by  vii-tue  of  the 
insuring  provisions  of  said  policy. 

(c)  That  M.  Burke  Horsley  was  employed  by  the 
C.  H.  Elle  Construction  Company,  and  at  the  time 
of  said  accident  or  collision  was  in  the  line,  course 
and  scope  of  his  employment  as  such  employee. 

(d)  That  in  the  action  entitled  Mary  Lou  Camp- 
bell et  al.,  vs.  C.  H.  Elle  Construction  Company, 
et  al.,  judgment  was  rendered  in  favor  of  the  plain- 
ti:^s  and  against  the  C.  H.  Elle  Construction  Com- 
pany, the  named  insured  of  the  plaintiff  herein,  and 
against  M.  Burke  Horsley,  the  named  insured's 
agent,  sei'^'ant  and  employe,  and  judgment  was 
against  the  plaintiffs  and  in  favor  of  the  defendant 
William  S.  Gagon,  he  being  a  defendant  in  said 
cause,  and  said  complaint  alleging  that  the  1954 
Chevrolet  truck  was  being  operated  by  M.  Burke 
Horsley  with  the  consent  and  permission  of  Wil- 
liam S.  Gasron. 


'■!r>^ 


(e)  That  the  said  C.  H.  Elle  Construction  Com- 
pany in  the  said  action  referred  to  in  the  preceding 
paragraph  denied  that  said  1954  Chevrolet  truck 
was  being  operated  mth  the  permission  of  the  said 
William  S.  Gagon,  by  and  through  its  present  coun- 
sel of  record,  Merrill  and  Merrill. 

(f)  That  after  the  rendition  of  said  judgment  in 
said  action  wherein  Mary  Lou  Campbell  et  al.  were 
plaintiifs  and  C.  H.  Elle  Constmction  Company, 
et  al.,  were  defendants,  the  judgment  so  rendered 
against  the  said  defendants  C.  H.  Elle  Construction 
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Company  and  M.  Burko  Horsley  was  paid  by  the 
said  plaintiff  St.  Paul-Mercury  Indemnity  Co.,  a 
corporation,  without  consultation  of  or  notice  to  the 
said  defendant  herein. 

III. 
That  the  said  policy  of  insurance  issued  by  the 
St.   Paul-Mercury   Indemnity   Company   contained 
the  following  provision: 

"The  Company  agrees  to  pay  on  behalf  of 
the  Insured  all  sums  which  the  Insured  shall 
become  obligated  to  pay  by  reason  of  the  liabil- 
ity imposed  upon  him  by  law  *  *  *'' 

IV. 

That  the  C.  H.  Elle  Construction  Company  and 
the  plaintiff  St.  Paul-Mercury  Indemnity  Company 
filed  a  dociunent  designated  as  SR-21,  pursuant  to 
the  provisions  of  the  statutes  of  the  State  of  Idaho, 
namely,  Sec.  5,  Idaho  Motor  Vehicle  Safety  Re- 
sponsil^ility  Act,  and  that  it  was  si.gned  on  behalf 
of  said  plaintiff  St.  Paul-Mercury  Indemnity  Com- 
pany. 

V. 

That  the  named  insured  in  said  policy  issued  to 
said  William  S.  Gagon  was  V/illiam  S.  Gagon  only. 

VI. 

That  the  policy  of  insurance  issued  to  William 
S.  Gagon,  namely.  Policy  No.  Ui  518973,  issued  by 
the  Western  Casualty  and  Surety  Company,  a  cor- 
poration, contained  the  following  coverage: 

"To  pay  on  behalf  of  the  insured  all  sums 
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which  the  insured  shall  become  legally  obli- 
gated to  pay  as  damages  because  of  bodily 
injury,  sickness  or  disease,  including  death  at 
any  time  resulting  therefrom,  *  *  *" 

VII. 

That  the  judgment  in  the  said  action  filed  in  the 
District  Court  of  the  Fifth  Judicial  District  of  the 
State  of  Idaho,  in  and  for  the  County  of  Bannock, 
Avas  in  favor  of  the  plaintiffs  and  against  the  de- 
fendants C.  H.  Elle  Construction  Company  and 
M.  Burke  Horsley,  and  was  in  favor  of  the  defend- 
ant William  S.  G-agon,  and  in  the  same  action,  and 
that  an  ascertainment  was  had  therein  that  the 
said  William  S.  Gagon  was  not  legally  obligated  to 
pay  any  damages. 

YIII. 

That  in  the  said  action  referred  to  and  filed  in 
the  District  Court  of  the  Fifth  Judicial  District  of 
the  State  of  Idaho,  the  only  person  who  became 
obligated  by  law  to  pay  any  sums  of  money  to  the 
plaintiffs  was  the  said  C.  H.  Elle  Construction 
Company,  and  that  the  St.  Paul-Mercury  Indem- 
nity Company  paid  said  judgment. 

IX. 

That  the  said  firm  of  Merrill  &  Merrill,  Attor- 
neys at  Law,  defended  the  said  C.  H.  Elle  Con- 
struction Company  and  the  said  M.  Biu*ke  Horsley 
at  the  request  of  the  said  St.  Paul-Mercury  Indem- 
nity Company,  one  of  the  plaintiffs  herein. 
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X. 

That  the  plaintiff,  St.  Paul-Mercury  Indemnity 
Company,  through  its  coimsel,  directed  the  defense 
of  the  said  action  so  filed  in  the  District  Court  of 
the  Fifth  Judicial  District  of  the  State  of  Idaho,  in 
and  for  the  County  of  Bannock,  and  that  the  same 
counsel  appeared  for  C.  H.  Elle  Construction  Com- 
pany in  the  action  filed  in  the  District  Court  of  the 
State  of  Idaho  as  appears  in  the  present  action  for 
each  of  the  said  plaintiffs. 

Dated  this  6th  day  of  November,  1956. 

/s/  O.  R.  BAUM, 

/s/  RUBY  Y.  BROWN, 

/s/  BEN  PETERSON, 

Attorneys  for  Defendant. 

Acknowledgment  of  Service  Attached. 

SAINT   PAUL-MERCURY   INDEMNITY 
COMPANY 

St.  Paul,  Miimesota 

A  Capital  Stock  Company 

Daily  Report 

Multiple  Coverage  Policy 
Policy  No.  6210145,  Deposit  Premium  $1,297.47. 
Issued  to  C.  H.  Elle  Construction  Company,  390 
Yellowstone  Avenue,  Alameda,  Bannock  Co.,  Idaho. 
The    Saint    Paul-Mercury    Indemnity    Company 
(Herein  referred  to  as  the  Company),  in  considera- 
tion of  the  payment  of  the  agreed  premimn(s)  and 
subject  to  the  tenns  of  this  Policy  and  its  Insuring 
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Agreements,  Agrees  to  Indemnify  or  Pay  to  or  on 
Behalf  of  the  Insured  in  Accordance  With  Such 
Insuring  Agreements,  With  Respect  to  the  Occur- 
rence of  Any  of  the  Therein  Mentioned  Casualties 
or  Events  During  the  Policy  Period. 

General  Conditions 

1.  Policy  Period  —  The  Policy  Period  with  re- 
spect to  any  Insuring  Agreement  shall  begin  at 
12:01  A.  M.  on  the  date  stated  in  such  Insuring 
Agreement  and  ends  at  noon  of  the  effective  date  of 
the  cancellation  of  this  policy  as  an  entirety  or  the 
cancellation  of  such  Insuring  Agreement,  as  herein- 
after provided,  whichever  cancellation  shall  first 
occur.  If,  subsequent  to  the  date  hereof,  any  Insur- 
ing Agreement  is  made  a  part  of  this  policy  by 
mutual  agreement,  then  the  Policy  Period  with  re- 
spect to  such  Insuring  Agreement  shall  begin  on 
the  date  stated  therein,  and  if,  prior  to  the  cancel- 
lation of  this  policy  as  an  entirety,  any  Insuring 
Agreement  is  terminated,  as  hereinafter  pro^dded 
then  noon  of  the  effective  date  of  such  termination 
shall  be  the  end  of  the  Policy  Period  with  respect 
to  such  Insuring  Agreement. 

2.  Limit  of  Liability — The  limit (s)  of  the  Com- 
pany's liability  as  expressed  in  this  Policy  shall 
not  be : 

(a)  cumulative  from  year  to  year,  or  period  to 
period,  regardless  of  the  number  of  premiums  paid 
or  payable; 

(b)  increased  by  the  inclusion  herein  of,  or  by 
reference  herein  to,  more  than  one  party  in  interest 
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as  the  Insured,  the  one  first  named  being  deemed 
the  named  Insured  and  authoiized  agent  of  and 
entitled  to  priority  over  the  others  for  all  x^nrposes 
of  this  Policy,  and  if  the  named  Insured  ceases  to 
be  covered  hereunder  the  one  next  named  shall 
thereafter  l^e  deemed  the  named  Insured; 

(c)  affected  by  the  death  of  any  Insured,  nor 
shall  the  Company  be  relieved  of  any  of  its  obliga- 
tions hereimder  by  the  death  of  an  Insured  or  the 
bankni]3tcy  or  insolvency  of  an  Insured  or  an  In- 
sured's estate. 

3.  Ownershij)  of  Insured  Property — The  money, 
securities,  and  other  property  covered  by  this  Pol- 
icy may  be  ovnied  by  the  Insured,  or  held  by  the 
Insured  in  any  capacity  v^hether  or  not  the  Insured 
is  liable  for  the  loss  thereof,  or  held  by  others  pro- 
vided the  Insured  is  legally  liable  for  loss  thereof. 

4.  Termination  of  Prior  Coverage — ^The  Insured 
by  the  acceptance  of  this  Policy,  gives  notice  to  the 
Company  terminating  or  cancelling  prior  bonds  or 
policies  Nmnbers  Nil.  Such  termination  or  can- 
cellation to  be  effective  as  of  the  time  this  Policy 
and  its  Insuring  Agreements  become  effective. 

5.  Insured's  Duties  When  Loss  Occurs — (a) 
Upon  the  occurrence  of  any  casualty  or  event  for 
which  coverage  is  afforded  by  this  Policy,  written 
notice  shall  be  given  by  or  on  behalf  of  the  Insured 
to  the  Company  or  any  of  its  authorized  agents  as 
soon  as  practicable.  Such  notice  shall  contain  par- 
ticulars sufficient  to  identify  the  Insured,  and  rea- 
sonably obtainable  information  respecting  the  time, 
place  and  circumstances  of  the  casualty  or  event, 
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and  the  names  and  addresses  of  the  injured  and  of 
available  witnesses.  If  claim  is  made  or  suit  is 
brought  against  the  Insured,  the  Insured  shall  im- 
mediately forward  to  the  Company  eveiy  demand, 
notice,  smmnons  or  other  xorocess  received  by  him 
or  his  representative. 

(b)  Upon  request  of  the  Company,  the  Insured 
shall,  within  a  reasonable  time  after  determining 
the  amoimt  of  any  loss,  submit  to  the  Company  an 
itemized  proof  of  loss,  duly  sworn  to. 

Countersigned  at  San  Francisco,  California,  this 
5th  day  of  July,  1951. 

P.  F.  McKOWN, 

Resident  Vice  President, 

By 

6.  Assistance  and  Cooperation  of  the  Insured — 
The  Insured  shall  cooperate  (except  in  a  pecuniary 
manner)  with  the  Company  and,  upon  the  Com- 
pany's request,  shall  attend  hearings  and  trials  and 
shall  assist  in  eifecting  settlements,  securing  and 
giving  evidence,  obtaining  the  attendance  of  mt- 
nesses  and  in  the  conduct  of  suits.  The  Insured 
shall  not,  except  at  his  own  cost,  vohuitarily  make 
any  payment,  assume  any  obligation  or  incur  any 
expense  other  than  for  such  immediate  medical  and 
surgical  relief  to  others  as  shall  l^e  imperative  at 
the  time  of  the  casualty  or  event. 

7.  Subrogation  and  Salvage — (a)  In  the  event  of 
any  payment  under  this  Policy,  the  Company  shall 
be  subrogated  to  all  the  Insured's  rights  of  recovery 
therefor  against  any  person  or  organization,  and 
the  Insured  shall  execute  and  deliver  instnunents 
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and  papers  and  do  whatever  else  is  necessary  to 
secure  such  rights.  The  Insured  shall  do  nothing 
after  loss  to  prejudice  such  rights. 

(b)  Upon  the  payment  of  any  loss  by  the  Com- 
pany all  money  or  other  property  recovered  on 
account  of  any  loss,  by  whomsoever  such  recovery 
shall  have  been  made,  shall  belong  to  the  Company 
except  that  if  any  loss  exceeds  the  limit  of  the  Com- 
pany's liability  on  accoimt  of  such  loss,  the  Insured 
shall  be  entitled  to  all  recoveiy  thereon  until  fully 
reimbursed  for  such  excess  loss. 

8.  Defense,  Settlement,  Supplementary  Pay- 
ments— As  respects  any  insurance  afforded  by  the 
tenns  of  this  Policy,  the  Company  shall: 

(a)  defend  in  the  name  and  on  behalf  of  the 
Insured  any  suit  against  the  Insured  alleging  in- 
juiy,  sickness  or  disease,  damage  or  destruction, 
and  seeking  damages  on  account  thereof,  even  if 
such  suit  is  groundless,  false  or  fraudulent;  but  the 
Company  shall  have  the  right  to  make  such  inves- 
tigation, negotiation  and  settlement  of  any  claim 
or  suit  as  may  be  deemed  expedient  by  the  Com- 
pany; 

(b)  Pay  all  premiiuns  on  bonds  to  release  attach- 
ments not  in  excess  of  the  limits  of  liability  of  the 
Policy,  or  to  effect  appeals  in  such  defended  suit(s), 
or  to  guarantee  the  Insured's  apj^earance  in  court 
if  such  appearance  is  required  by  reason  of  an  acci- 
dent or  traffic  violation  arising  out  of  use  of  an 
automobile  with  respect  to  which  use  insurance  is 
afforded  under  this  Policy,  but  without  any  obliga- 
tion to  apply  for  or  furnish  such  bonds;  all  costs 
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taxed  against  the  Insured  in  any  such  suits;  all  ex- 
penses incurred  by  the  Company;  all  interest  accru- 
ing after  entry  of  judgment  luitil  the  Company  has 
paid,  tendered  or  deposited  in  court  such  part  of 
such  judgment  as  does  not  exceed  the  limits  of  the 
Company's  liability  thereon;  and  expenses  incurred 
by  the  insured  in  the  event  of  bodily  injury,  sick- 
ness or  disease,  for  such  immediate  medical  and 
surgical  relief  to  others  as  shall  be  imperative  at 
the  time  of  the  casualty  or  event. 

(c)  reimburse  the  insured  for  all  reasonable  ex- 
penses incurred  at  the  Company's  request  other 
than  loss  of  earnings. 

The  Company  agrees  to  pay  the  amoimts  incurred 
under  this  Section  (8),  except  settlement  of  claims 
and  suits,  in  addition  to  the  applicable  limits  of  lia- 
bility expressed  in  any  Insuring  Agreement. 

9.  No  Additional  Premium  —  Payment  by  the 
Company  of  any  obligation  hereunder  shall  not 
entitle  the  Company  to  an  additional  or  reinstate- 
ment premiimi  unless  otherwise  stated  in  the  Insur- 
ing Agreement  providing  for  such  payment. 

10.  Cancellation — This  Policy  as  an  entirety  (in- 
cluding all  Insuring  Agreements)  or  any  Insuring 
Agreement  may  be  cancelled  (a)  by  agreement  be- 
tween the  Insured  and  the  Company;  or  (b)  by  the 
Insured  serving  upon  the  Company  written  notice 
stating  when  thereafter  such  cancellation  shall  be 
effective;  or  (c)  by  the  Company  serving  upon  the 
Named  Insured  at  the  address  shown  in  this  Policy 
written  notice,  or  sending  such  notice  by  registered 
mail,  stating  therein  the  date  when  such  cancella- 
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tion  shall  be  effective^  ]>iit  such  date,  if  the  notice  be 
served,  shall  be  not  less  than  30  days  after  such 
service,  or  if  sent  by  re^stered  mail,  not  less  than 
35  days  after  the  date  borne  by  the  sender's  reg- 
istiy  receipt.  The  mailing"  of  notice  as  aforesaid 
shall  be  sufficient  proof  of  its  delivery  to  the  In- 
sured. The  unearned  premium,  if  any,  computed 
pro  rata,  if  cancelled  by  the  Company,  or  short  rate 
if  cancelled  by  the  Insured  shall  be  refvinded  as 
soon  as  practicable  after  cancellation  becomes 
effective. 

11.  Other  Insurance  —  No  Insuring  Agreement 
hereof  shall  apply  to  any  loss  if  the  Insured  is,  or 
would  bo  but  for  the  existence  of  such  Insuring 
Agreement,  insured  against  such  loss  under  any 
other  ]3olicy  or  policies,  bond  or  bonds,  except  as 
respects  any  excess  beyond  the  amoimt  which  would 
have  been  payable  under  any  other  such  policy  or 
policies,  bond  or  bonds,  had  such  Insuring  Agree- 
ment not  been  effective. 

12.  Changes — No  notice  to  any  agent,  or  knowl- 
edge possessed  by  any  agent  or  by  any  other  person 
shall  be  held  to  effect  a  waiver  or  change  in  any 
part  of  this  policy;  nor  shall  the  terms  of  this  pol- 
icy be  waived  or  changed  except  by  endorsement 
issued  to  form  a  part  hereof,  signed  by  the  Presi- 
dent, a  Vice-President,  a  Secretary,  or  an  Assistant 
Secretary  of  the  Company. 

13.  Premixun,  Inspection  and  Audit  —  The  pre- 
mium for  which  this  Policy  is  written  shall  be  an 
estimated  premium  only.  At  the  end  of  each  annual 
period  the  earned  premium  shall  be  computed  in 
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accordance  with  the  rate  agreed  upon.  If  the  earned 
l)remimn,  thus  comi)uted,  exceeds  the  estimated  pre- 
mium paid,  the  Insured  shall  pay  the  excess  to  the 
company,  if  less,  the  company  shall  return  to  the 
Insured  the  miearned  poi-tion  x>aid,  subject,  how- 
ever, to  the  agreed  upon  amiual  minimiun  premium. 
The  comx)any  shall  be  permitted,  at  all  reasonable 
times,  to  insioect  the  Insured's  premises,  plants, 
works,  machinery,  elevators,  appliances  and  opera- 
tions and  to  examine  and  audit  the  Insured's  books 
and  records  during  the  Policy  Period,  and  mthin 
3  (illegible)  as  they  relate  to  the  premium  bases 
or  the  subject  matter  of  the  insurance  granted  by 
this  Policy.  The  Insured  shall  (illegible)  to  the 
company  submit  reports  of  work  completed,  gross 
receipts  from  all  operations  and  payroll  expended. 

14.  Continuity  of  Prior  Coverage — (a)  The  cov- 
erage of  any  Insuring  Agreement  shall,  Unless 
Otherwise  Stated  in  Such  Insuring  Agreement, 
apply  to  any  loss  occurring  during  the  term  of  any 
prior  bond  or  bonds  or  policy  or  policies  of  insur- 
ance, herein  referred  to  as  prior  insurance,  canned 
by  the  Insured,  provided: 

(1)  such  loss  is  one  to  which  the  coverage  of 
such  Insuring  Agreement  would  have  applied  had 
the  loss  occurred  during  the  effective  period  of  such 
Insuring  Agreement,  and 

(2)  that  such  prior  insurance  had  not  terminated 
prior  to  the  effective  date  of  such  Insuring  Agree- 
ment, and 

(3)  that  the  period  allowed  for  discoveiy  of  loss 
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under  such  prior  insurance  had  elapsed  prior  to  the 
discovery  of  such  loss,  and 

(4)  that  the  Company  shall  be  lialole  for  no  more 
than  the  amoimt  of  coverage  in  effect  under  such 
prior  insurance  when  the  loss  occurred,  or  the 
amount  of  insurance  granted  under  this  Policy, 
whichever  is  less. 

(b)  Where  the  period  allowed  for  discoveiy  of 
loss  imder  any  other  Bond  or  Policy  of  insurance, 
herein  referred  to  as  prior  insurance,  issued  by  the 
Compau}^  to  the  Insured,  had  not  elapsed  at  the 
time  of  the  substitution  of  the  coverage  of  this  Pol- 
icy for  the  coverage  of  such  prior  insurance,  the 
Company's  liability  under  this  Policy  and  under 
such  prior  insurance  shall  not  be  cumulative  as  to 
any  loss(es)  (1)  caused  by  any  act(s)  or  omis- 
sion (s)  of  any  one  person  or  act(s)  or  omission (s) 
in  Avhich  such  xierson  is  concemed  or  implicated,  or 
(2)  resulting  from  or  in  respect  to  any  one  casualty 
or  event. 

15.  Valuations — For  the  purpose  of  any  loss  set- 
tlement the  value  of  any  securities  shall  be  their 
quoted  market  value  on  the  business  day  next  pre- 
ceding the  discovery  of  the  loss  or  at  the  time  of  the 
settlement  of  the  loss  whichever  amoimt  shall  be  the 
larger;  and  the  value  of  any  subscription,  conver- 
sion, redemption  or  deposit  privileges  shall  be  their 
quoted  market  value  immediately  preceding  the  ex- 
piration thereof.  If  such  securities  or  such  privi- 
leges have  no  quoted  market  value,  their  value  shall 
be  determined  by  agreement  or  arbitration.  In  case 
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of  any  loss  or  destruction  of,  or  damage  to,  any 
property  insured  hereby,  other  than  securities,  the 
Company  shall  not  be  liable  for  more  than  the 
actual  cash  value  thereof,  or  for  more  than  the 
actual  cost  of  repairing  such  property  or  of  replac- 
ing same  with  property  or  material  of  like  quality 
or  quantity  or  value.  The  Company  may,  at  its 
option,  x>ay  such  actual  cash  value,  or  make  such 
repairs  or  replacements. 

16.  Assigmnent^ — No  assignment  of  interest  here- 
under shall  bind  the  Company  without  its  written 
consent;  but  if  any  Insured  shall  die  or  be  ad- 
judged bankrupt  or  insolvent,  any  coverage  granted 
heremider  shall  cover  such  Insured's  legal  represen- 
tative, in  his  capacity  as  such,  as  an  Insured,  with 
respect  to  any  casualty  or  event  covered  by  this 
Policy,  provided  that  notice  of  such  death  or  adju- 
dication is  given  to  the  Company  mthin  60  days 
after  the  date  thereof. 

17.  Action  Against  Company — No  action  shall  lie 
against  the  Company,  unless  as  a  condition  prece- 
dent thereto,  the  Insured  shall  have  fully  complied 
with  all  of  the  tenns  of  this  Policy,  nor  until  the 
amount  of  the  Insured's  obligation  to  pay  shall 
have  been  finally  determined  either  by  judgment 
against  the  Insured  after  actual  trial  or  by  \^Titten 
agreement  of  the  Insured,  the  claimant  and  the 
Company. 

Any  person  or  organization  or  the  legal  represen- 
tative thereof  who  has  secured  such  judgment  or 
written  agreement  shall  thereafter  be  entitled  to 
recover  imder  this  Policy  to  the  extent  of  the  insur- 
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ance  afforded  by  this  Policy.  Nothing  contained  in 
this  Policy  shall  give  any  person  or  organization 
any  right  to  join  the  Company  as  a  co-defendant  in 
any  action  against  the  Insured  to  determine  the 
Insured's  liability. 

18.  Fraud  and  Misrepresentation  —  This  Policy 
shall  be  void  if  the  Insured  has  concealed  or  mis- 
represented any  material  fact  or  circmnstance  con- 
cerning this  insurance  or  the  sul>ject  thereof  or  in 
case  of  any  fraud,  attempted  fraud  or  false  swear- 
ing by  the  Insured  loertaining  to'  this  insurance  or 
the  subject  thereof,  whether  before  or  after  a  loss. 
However,  imintentional  errors  or  omissions  on  the 
part  of  the  Insured  shall  not  operate  to  prejudice 
the  rights  of  the  Insured  under  this  Policy. 

19.  Special  Statutes — Any  and  all  terms  of  this 
Policy  which  are  in  conflict  Avith  the  statutes  of  any 
State  in  which  coverage  is  granted  are  imderstood, 
declared  and  acknowledged  by  the  Company  to  be 
amended  to  conform  with  such  statutes. 

In  Witness  ^¥hereof,  the  Saint  Paul-Mercury 
Indemnity  Company  has  caused  this  Policy  to  be 
executed  and  attested,  but  this  Policy  and  any  In- 
suring Agreements  or  Riders  shall  not  be  valid  un- 
less signed  by  an  officer  or  an  agent  or  an  Attorney- 
in-fact  of  the  Company. 

Rider  No.  VII 
Applicable  to  the  Comprehensive  Greneral  and  Auto- 
mo1>ile  Liability  Insuring  Agreement. 
It   is   agreed   that   the   Limits   of   Liability   are 
amended  as  follows: 
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A.  Bodily  Injury  Liability  Including  automobile, 
$100,000.00  Each  Person,  $300,000.00  Each  Occur- 
rence, $300,000.00  Aggregate  Products  &  completed 
Operations. 

This  Rider  shall  take  effect  on  the  1st  day  of 
July,  1955. 

Forming  part  of  Policy  ]^o.  6210145  issued  to 
C.  H.  Elle  Construction  Co.  of  Alameda,  Idaho,  by 
the  St.  Paul-Mercury  Indemnity  Insurance  Com- 
pany, St.  Paul,  Minn. 

Not  valid  imtil  countersigned  by  an  officer  or  an 
agent  or  an  attorney-in-fact  of  the  Company. 

Countersigned  at  Pocatello,  Idaho  this  5th  day 
of  July,  1955. 

Turner  Ins.  Agency, 

By    

A.  B.  Jackson, 
President. 

Rider  No.  VI 
Applicable  to  the  Comprehensive  Greneral  and  Auto- 
mobile Liability  Insuring  Agreement. 

It  is  agi'eed  that  with  respect  to  work  performed 
by  the  Insured  on  the  Bannock  County  Couii; 
House,  Pocatello,  Idaho,  the  limits  are  amended  as 
follows : 

Coverage  —  Bodily  Injury  (including  Auto) — 
$100,000.00  Each  Person,  $200,000.00  Each  Occur- 
rence, $200,000.00  Aggregate  Products  &  completed 
Operations. 

This  Rider  shall  take  effect  on  the  8th  day  of 
December,  1953. 

Forming  part  of  Policy  No.  6210145  issued  to 
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C.  fl.  Elle  Constrnction  Company  of  Alameda,  Ban- 
nock Co.,  Idaho  by  the  St.  Paul-Mercury  Indemnity 
Insurance  Company,  St.  Paul,  Minn. 

Not  valid  until  countersigned  by  an.  officer  or  an 
agent  or  an  attorney-in-fact  of  the  Company. 

Countersigned  at  San  Francisco,  Calif,  this  14th 
day  of  December,  1953. 

P.  F.  McKown, 

Resident  Vice  President, 

By    

A.  B.  Jackson, 
President. 

Rider  No.  V 
Applicable  to  the  Comprehensive  General  and  Auto- 
mobile LiaJ)ility  Insuring  Agreement. 
It  is  agreed  that  with  respect  to  the  work  to  be 
done  by  the  Insured  in  connection  with  the  follow- 
ing two  jobs  the  Coverage  A — Bodily  Injury  (ex- 
cept automobile)  Limits  of  Liability  are  amended 
to  read:  $100,000.00  Each  Person,  $200,000.00  Each 
Occurrence,  $200,000.00  Aggregate  Products  &  com- 
pleted Operations. 

1)  Green  Acres  School  —  Oak  Street,  Alameda, 
Idaho. 

2)  Loms  and  Clark  School — Alameda  Road  and 
McKinley,  Alameda,  Idaho. 

This  Rider  shall  take  effect  on  the  28th  day  of 
April,  1953. 

Forming  part  of  Policy  No.  6210145  issued  to 
C.  H.  Elle  Construction  Company  of  Alameda, 
Bannock  Co.,  Idaho  by  the  St.  Paul-Mercury  In- 
demnity Insurance  Company,  St.  Paul,  Mimi. 
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Not  valid  until  countersigned  by  an  officer  or  an 
agent  or  an  attorney-in-fact  of  the  Company. 

Countersigned  at  San  Francisco,  Calif,  this  12th 
day  of  May,  1953. 

P.  F.  McKown, 

Resident  Vice  President, 

By   

A.  B.  Jackson, 
President. 

Rider  No.  IV 
Applicable  to  the  Comprehensive  General  and  Auto- 
mobile Liability  Insuring  Agreement. 

It  is  agreed  that  the  restrictions  imposed  by 
Rider  No.  Ill  of  this  Insuring  Agreement  shall  not 
apply  to  the  follomng  vehicle  or  its  replacement: 
1952  Ford  2  Ton  Dimip  Truck  M#  F6M-2KC2  517. 

This  Rider  shall  take  effect  on  the  20th  day  of 
August,  1952. 

Forming  part  of  Policy  No.  6210145  issued  to 
C.  H.  Elle  Construction  Company  of  Alameda,  Ban- 
nock Co.,  Idaho  by  the  St.  Paul-Mercury  Indemnity 
Insurance  Company,  St.  Paul,  Minn. 

Not  valid  until  countersigned  by  an  officer  or  an 
agent  or  an  attorney-in-fact  of  the  Company. 

Countersigned  at  San  Francisco,  Calif,  this  17th 
day  of  December,  1952. 

P.  F.  McKown, 

Resident  Vice  President, 


By 


A.  B.  Jackson, 
President. 


( 
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Rider  No.  Ill 
Applical>le  to  the  Comprehensive  General  and  Auto- 
mobile Liability  Insuring  Agreement. 

It  is  agreed  that  all  coverage  is  excluded  for  work 
performed  by  the  Insured  at  Mountain  Home  Air 
Force  Base  Defense  Housing  Project  IDA-l-D-1 
located  Mountain  Home,  Idaho. 

It  is  further  agreed  with  respect  to  automobile 
coverage  that  only  those  vehicles  specifically  as- 
signed to  the  Mountain  Home  Air  Force  Base  Job 
are  excluded. 

/s/   

C.  H.  Elle  Construction  Co. 
This  Rider  shall  take  effect  on  the  20th  day  of 
August,  1952. 

Forming  pai-t  of  Policy  No.  6210145  issued  to 
C.  H.  Elle  Construction  Company  of  Alameda, 
Bannock  Co.,  Idaho  by  the  St.  Paul-Mercury  In- 
demnity Insurance  Company,  St.  Paul,  Mirni. 

Not  valid  until  coimtersigned  by  an  officer  or  an 
agent  or  an  attorney-in-fact  of  the  Company. 

Countersigned  at  San  Francisco,  Calif,  this  9th 
day  of  October,  1952. 

P.  F.  McKown, 

Resident  Vice  President, 
By    


A.  B.  Jackson, 
President. 


Rider  No.  II 
Applicable  to  the  Comprehensive  General  and  Auto- 
mobile Liability  Insuring  Agreement. 
It  is  agreed  that  coverage  is  excluded  for  all  lia- 
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bility  arising  out  of  the  Insured's  operations  as  a 
joint  adventuror  with  Reynolds  &  Walker,  Inc.  on 
the  Jerome  Memorial  Hospital  Jo]>  in  Jerome, 
Idaho. 

A/ 

C.  H.  Elle  Construction  Co. 
This  Rider  shall  take  effect  on  the  15tli  day  of 
June,  1951. 

Forming  part  of  Policy  No.  6210145  issued  to 
C.  H.  Elle  Construction  Company  of  Alameda,  Ban- 
nock Co.,  Idaho  by  the  St.  Paul-Mercury  Indemnity 
Insurance  Company,  St.  Paul,  Minn. 

Not  valid  until  countersigned  by  an  officer  or  an 
agent  or  an  attorney-in-fact  of  the  Company. 

Countersigned  at  San  Francisco,  Calif,  this  27th 
day  of  June,  1952. 

P.  F.  McKo^vn, 
Resident  Vice  President, 
By   


A.  B.  Jackson, 
President. 


Rider  No.  I 
Applicable  to  the  Comprehensive  General  and  Auto- 
mobile Liability  Insuring  Agreement. 
It  is  agi^eed  that  the  Limits  of  Liability  mider 
Section  C  Property  Damage  Liability  Other  than 
Automobile  is  hereby  amended  as  follows:  $50,- 
000.00  Each  Occurrence,  $300,000.00  Aggregate  Op- 
erations, $300,000.00  Aggregate  Protective,  $300,- 
000.00  AggTegate  Contractual,  $300,000.00  Aggre- 
gate Products  and  completed  Operations. 
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This  Rider  shall  take  effect  on  the  29th  day  of 
February,  1952. 

Forming  part  of  Policy  No.  6210145  issued  to 
C.  H.  File  Construction  Company  of  Alameda,  Ban- 
nock Co.,  Idaho  by  the  St.  Paul-Mercury  Indemnity 
Insurance  Company,  St.  Paul,  Minn. 

Not  valid  until  countersigned  by  an  officer  or  an 
agent  or  an  attorney-in-fact  of  the  Company. 

Countersigned  at  San  Francisco,  Calif,  this  12th 
day  of  March,  1952. 

A.  B.  Jackson, 
President. 

Sections  A  and  C  (Aggregate  Products  and  Com- 
pleted Operations)  : 

The  limits  of  bodily  injury  liability  and  property 
damage  liability  stated  as  "aggregate  products  and 
completed  operations"  are  respectively  the  total 
limits  of  the  Company's  liability  for  all  damages 
arising  out  of  the  handling  or  use  of  or  the  exist- 
ence of  any  condition  in  goods  or  products  manu- 
factured, sold,  handled  or  distrilmted  by  the  In- 
sured or  caused  hy  operations,  other  than  pick-up 
and  delivery  and  the  existence  of  tools,  luiinstalled 
equipment  and  abandoned  or  unused  materials, 
when  the  occurrence  takes  place  away  from  i:)rem- 
ises  owned,  rented  or  controlled  by  the  Insured  and 
after  the  Insured  has  relinquished  possession  of 
such  goods  or  products  to  others  or  after  the  opera- 
tions have  been  completed  or  abandoned  at  the 
place  of  occurrence.  All  such  damages  arising  out 
of  one  prepared  or  acquired  lot  of  goods  or  prod- 
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ucts  shall  be  considered  as  arising  out  of  one  occur- 
rence. 

Sections  B  and  C: 

All  damage  arising  out  of  a  continuous  or  re- 
peated exposure  to  substantially  the  same  condition 
shall  be  considered  as  arising  out  of  one  occurrence. 

Section  C: 

The  limit  of  Property  Damage  liability  stated  as 
"aggregate  operations"  is  the  total  limit  of  the 
Com^Dany's  liability  for  all  damages  arising  out  of 
damage  to  or  destruction  of  property,  including  the 
loss  of  use  thereof,  caused  by  or  arising  out  of 
operations  of  the  Insured  away  from  premises 
owned,  leased  or  rented  by  the  Insured. 

The  limit  of  Property  Damage  liability  stated  as 
''aggregate  protective"  is  the  total  limit  of  the 
Company^s  liability  for  all  damages  arising  out  of 
damage  to  or  destruction  of  property  including  the 
loss  of  use  thereof,  caused  by  operations  performed 
for  the  Insured  by  independent  contractors  or  omis- 
sions of  supervisory  acts  of  the  Insured  in  connec- 
tion therewith,  except  maintenance  or  ordinary  al- 
terations and  repairs  on  premises  owned  or  rented 
by  the  Insured. 

The  limit  of  Property  Damage  liability  stated  as 
''aggregate  contractual"  is  the  total  limit  of  the 
Company's  lial^ility  for  all  damages  arising  out  of 
damage  to  or  destruction  of  property,  including  the 
loss  of  use  thereof,  with  respect  to  each  contract. 

The  limits  stated  apply  separately  to  each  project 
with  respect  to  operations  being  performed  away 
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from  premises  owned  or  rented  by  the  named  In- 
sured. 

Elevators  and  Premises: 

The  terms  of  this  Insuring  Agreement  shall 
apply  separately  to  each  elevator  and  each  location 
insured  hereunder. 

3 — Cross  Liability: 

With  respect  to  this  Insuring  Agreement  the  in- 
clusion of  more  than  one  Insured  under  this  Policy 
shall  not  in  any  way  affect  the  rights  of  any  such 
Insured  either  as  respects  any  claim,  demand,  suit 
or  judgment  made,  through  any  or  in  favor  of  any 
other  Insured,  or  by  or  in  favor  of  any  employee 
of  such  other  Insured.  This  Insuring  Agreement 
shall  protect  each  Insured  in  the  same  manner  as 
though  a  separate  policy  had  been  issued  to  each; 
but  nothing  contained  in  this  paragraph  shall  oper- 
ate to  increase  the  Company's  liability  as  set  forth 
elsewhere  in  this  Insuring  Agreement  beyond  the 
amount  or  amounts  for  which  the  Company,  would 
have  ]>een  liable  if  only  one  person  or  interest  had 
been  named  as  Insured. 

4 — Territory : 

This  Insuring  Agreement  applies  to  occurrences 
taking  place  within  the  United  States  of  America. 
With  respect  to  automobiles.,  this  Insuring  Agree- 
ment applies  to  occurrences  which  occur  while  the 
automobiles  are  within  the  United  States  of  Amer- 
ica, its  territories  or  possessions,  Canada,  or  while 
being  transported  between  ports  thereof  in  that 
part  of  Mexico  within  seventy-five  (75)  miles  of  the 
United  States  boundary  line. 
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5  —  Financial  Responsibility  Laws  —  Sections  A 
and  B: 

Such  insurance  as  is  afforded  by  this  Insuring 
Agreement  for  bodily  injury  liability  or  property 
damage  liability  shall  comply  with  the  provisions  of 
the  motor  vehicle  financial  responsibility  law  of  any 
State  or  province  which  shall  be  applicable  with 
respect  to  any  such  lialDility  arising  out  of  the  own- 
ership, maintenance  or  use  during  the  Policy  Pe- 
riod of  any  automobile  insured  hereunder,  to  the 
extent  of  the  coverage  and  limits  of  liability  re- 
quired by  such  law,  but  in  no  event  in  excess  of  the 
limits  of  liability  stated  in  this  Policy. 

Inapplicable  Policy  Conditions 
Paragraphs  3,  14  and  15  of  the  General  Condi- 
tions of  the  Policy  do  not  apply  with  respect  to  this 
Insuring  Agreement. 

Not  valid  until  countersigned  by  an  officer  or  an 
agent  or  an  attorney-in-fact  of  the  Company. 
P.  F.  McKown, 

Resident  Vice  President, 

By    

M.  D.  Price, 
President. 

Comprehensive  General  and  Automobile 
Liability  (Broad  Form) 
Insuring  Agreement 
This  Insuring  Agreement  shall  take  effect  on  the 
15th  day  of  June,  1951. 

Attached  to  and  forming  part  of  Contract  of  In- 
surance No.  6210145  issued  to  C.  H.  Elle  Constnic- 
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tion  Comi)any  of  Alameda,  Bannock  Co.,  Idaho  by 
the  Saint  Paul-Mercury  Indemnity  Company,  St. 
Paul,  Minnesota. 

Countersigned  at  San  Francisco,  California  this 
5th  day  of  July,  1951. 

No  insurance  is  provided  under  any  of  the  fol- 
lowing Sections  unless  so  indicated  by  entries  show- 
ing the  Company's  limit  of  liability. 

The  limit  of  the  Company's  liability  under  each 
such  Section  shall  be  as  stated  therein,  subject  to  all 
of  the  terms  of  this  Policy  and  Insuring  Agreement 
having  reference  thereto. 

Section  A.  Bodily  Injury  Liability  (Including 
Automobile):  Limits  of  Liability:  $50,000.00  each 
person,  $100,000.00  each  occurrence,  $100,000.00  ag- 
gregate products  and  completed  operations. 

Section  B.  Automobile  Property  Damage  Liabil- 
ity: Limits  of  Liability:  $100,000.00  each  occur- 
rence. 

Section  C.  Property  Damage  Liability  Other 
Than  Automobile:  Limits  of  Liability:  $50,000.00 
each  occurrence,  $100,000.00  aggregate  operations, 
$100,000.00  aggregate  protective,  $100,000.00  aggi^e- 
gate  contractual,  $100,000.00  aggregate  products 
and  completed  operations. 

I.  Section  A — Bodily  Injury  Liability  (Includ- 
ing Automobile)  : 

The  Company  agrees  to  pay  on  behalf  of  the  In- 
sured all  siuns  which  the  Insured  shall  become  obli- 
gated to  pay  by  reason  of  the  liability  imposed 
upon  him  by  law  or  contract  for  damages,  includ- 
ing damages  for  care  and  loss  of  services,  because 


90  C.  H.  EUe  Construction  Co.,  et  al.  vs. 

of  bodily  injury,  sickness  or  disease,  including 
death  at  any  time  resulting  therefrom,  sustained  by 
any  person  or  persons. 

II.  Section  B  —  Automol>ile  Property  Damage 
Liability : 

The  Company  agi*ees  to  pay  on  behalf  of  the  In- 
sured all  sums  which  the  Insured  shall  become  obli- 
gated to  x:>ay  by  reason  of  the  liability  imposed 
upon  him  by  law  or  contract  for  damages  because 
of  damage  to  or  destruction  of  x)roperty,  including 
the  loss  of  use  thereof,  arising  out  of  the  owTiership, 
maintenance  or  use  of  any  automobile. 

III.  Section  C  —  Property  Damage  Liability 
Other  Than  Automobile: 

The  Company  agrees  to  pay  on  behalf  of  the  In- 
sured all  sums  which  the  Insured  shall  become  obli- 
gated to  pay  by  reason  of  the  liability  imposed 
upon  him  by  law  or  contract  for  damages  because 
of  damage  to  or  destruction  of  property,  including 
the  loss  of  use  thereof. 

Exclusions 

This  Insuring  Agreement  Does  Not  Apply: 

(a)  except  with  respect  to  operations  performed 
by  independent  contractors,  to  aircraft: 

(b)  under  Section  A  (except  with  respect  to  lia- 
bility assiuned  under  contract)  to: 

1 — Bodily  Injury  to  or  sickness,  disease  or  death 
of  any  employee  of  the  named  Insured  while  en- 
gaged in  the  enijDloyment  of  the  Insured,  other  than 
domestic  employees  with  respect  to  the  operation, 
maintenance  or  repair  of  an  automobile,  or 

2 — Any  obligation  for  which  the  Insured  may  be 
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held   liable  under   any  Workmen's   Compensation 
Law; 

(c)  under  Section  B,  to  damage  to  or  destruction 
of  property  owned  by  rented  to  in  charge  of  or 
being  transported  by  or  for  the  Insured; 

(d)  under  Section  C,  except  with  respect  to  op- 
erations performed  by  independent  contractors,  to 
the  ownership,  maintenance  or  use,  including  load- 
ing or  imloading,  of  automobiles  while  away  from 
the  premises  (or  the  ways  immediately  adjoining) 
owned,  leased,  rented  or  controlled  by  the  Insured; 

(e)  under  Section  C,  to  damage  to  or  destmction 
of 

1 — any  goods  or  products  manufactured,  sold, 
handled  or  distributed  by  the  Insured,  or  work 
completed  by  or  for  the  Insured  out  of  w^hich  the 
damage  or  destruction  arises; 

2 — (a)  any  property  owned,  leased,  used,  or 
rented  by  the  Insured  or  held  by  the  Insured  for 
sale,  any  property  being  transported  by  or  on  be- 
half of  the  Insured,  or,  except  with  respect  to  lia- 
bility assumed  under  sidetrack  agreements  or  the 
use  of  elevators  or  escalators,  any  personal  prop- 
erty in  his  possession; 

(b)  That  specific  part  of  any  property  upon 
which  operations  are  being  performed  by  or  on 
behalf  of  the  Insured  at  the  time  of  the  damage  or 
destruction  thereof; 

(f)  to  the  restoration,  repair,  or  replacement  of 
buildings,  structures,  property  or  other  Avork  made 
necessary  by  faulty  workmanship  thereon. 
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Special  Conditions 

Siicli  insurance  as  is  provided  by  this  Insuring 
Agreement  applies  only  in  connection  with  the 
business,  occupational  or  commercial  pursuits  of 
the  Insured  except  as  resi^ects  the  liability  arising 
out  of  the  ownershij),  operation  or  maintenance  of  ' 
automobiles  insured  hereunder. 

1 — Definitions 

(a)    Insured 

The  miqualified  word  ''Insured"  wherever  used 
also  includes  any  partner,  executive  officer,  director 
or  stockholder  thereof  while  acting  within  the  scope  v 
of  his  duties  as  such. 

The  coverage  afforded  under  this  Insuring  Agree- 
ment with  respect  to  automobiles  owned  by,  regis- 
tered in  the  name  of,  or  hired  by  the  Insured,  is 
extended  to  any  other  person,  firm  or  cori)oration 
while  using  or  legally  responsible  for  the  use 
thereof,  i^rovided  such  use  is  vdth  the  p>ermission 
of  an  Insured,  who  is  the  legal  or  registered  owner 
of  or  hires  the  automobile,  and  if  such  Insured  is 
an  individual  he  may  give  such  permission  through 
an  adult  member  of  his  household  other  than  a 
domestic  servant  or  chauffeur. 

This  extension  of  coverage  does  not  apply: 

(1)  to  any  person,  firm  or  corporation  or  to  any 
agent  or  employee  thereof  operating  an  automobile 
repair  shop,  public  garage,  sales  agency,  service 
staiion  or  public  parking  place,  mth  respect  to 
any  accident  arising  out  of  the  operation  thereof ; 

(2)  with  respect  to  an  automobile  while  used 
with  any  trailer  not  covered  hy  like  insurance  in 
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the  Company;  or  with  respect  to  a  trailer,  while 
used  with  any  automobile  not  covered  by  like  in- 
surance in  the  Company; 

(3)  with  respect  to  any  hired  automolnle,  to  the 
owner  thereof  or  an  employee  of  such  owner; 

(4)  with  respect  to  any  non-owned  automobile, 
to  any  executive  officer  if  such  automobile  is  owned 
in  full  or  in  part  by  him  or  a  member  of  his  house- 
hold. 

(b)    Automobile 

The  word  "automobile"  shall  mean  a  land  motor 
vehicle  trailer  or  semi-trailer,  provided  the  follow- 
ing described  equipment  shall  not  be  deemed  an 
automobile  except  while  towed  by  or  caiTied  on  a 
motor  vehicle  not  so  described;  any  crawler- type 
tractor,  fann  implement,  farm  tractor  or  trailer 
not  subject  to  motor  vehicle  registration,  ditch  or 
trench  digger,  powTr  crane  or  shovel,  grader, 
scraper,  roller,  well  drilling  machinery,  asphalt 
si:)reader,  concrete  mixer  and  mixing  and  finishing 
equipment  for  highway  work,  other  than  a  concrete 
mixer  of  the  mix-in-transit  type.  The  word  "trailer" 
shall  include  semi-trailer. 

"Owned  Automobile"  shall  mean  an  automobile 
owned  in  full  or  in  part  l^y  an  Insured  named  in 
the  Policy. 

"Hired  Automobile"  shall  mean  an  automobile 
used  under  contract  in  behalf  of  a  named  Insured 
provided  such  automobile  is  not  o^^aied  in  full  or 
in  part  by  or  registered  in  the  name  of  (a)  a 
named  Insured  or  (1))  an  executive  officer  thereof 
or  (c)  an  employee  or  agent  of  a  named  Insured 
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who  is  granted  an  operating  allowance  of  any  sort 
for  the  use  of  such  automobile. 

"Non-owned  Automobile"  shall  mean  any  other 
automobile. 

2 — Limits  of  Liability 

Section  A 

The  limit  of  bodily  injury  liability  applicable  to 
"each  person"  is  the  limit  of  the  Company's  liability 
for  any  damages,  including  damages  for  care  and 
loss  of  services  arising  out  of  bodily  injury,  sick- 
ness or  disease,  including  death  at  any  time  result- 
ing therefrom,  sustained  by  one  person  in  any  one 
occurence;  the  limit  of  such  liability  applicable  to 
"each  occurrence"  is,  subject  to  the  above  provi- 
sions respecting  each  person,  the  total  limit  of  the 
Company's  liability  for  all  damages,  including  dam- 
ages for  care  and  loss  of  services,  arising  out  of 
bodily  injury,  sickness  or  disease,  including  death 
at  any  time  resulting  therefrom,  sustained  by  two 
or  more  persons  in  any  one  occurrence. 

Sections  A  and  B 

The  terms  of  this  Policy  shall  apply  separately  to 
each  automobile  insured  hereunder  but  a  motor 
vehicle  and  a  trailer  or  trailers  attached  thereto 
shall  be  considered  to  be  one  automobile  as  respects 
limits  of  liability. 

Insuring  Agreement 

This  Insuring  Agreement  shall  take  effect  on  the 
15th  day  of  June,  1951. 
Attached  to  and  fomiing  part  of 

Contract  of  Insurance  No.  6210145  issued  to  C.  H. 
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Elle  Construction  Company  of  Alameda,  Bannock 
Co.,  Idaho,  hj  the  Saint  Paul-Mercuiy  Indemnity 
Company,  St.  Paul,  Minnesota.  Countersigned  at 
San  Francisco,  California,  this  5th  day  of  July, 
1951. 

The  Company  Agrees  to  pay  the  reasonable  ex- 
pense for  necessary  medical,  surgical,  ambulance, 
hospital  and  professional  nursing  services  and,  in 
the  event  of  death  resulting  from  such  injury,  the 
reasonable  fimeral  expense,  all  incurred  within  one 
year  from  the  date  of  the  accident  to  or  for  each 
person  who  sustains  bodily  injury  caused  by  acci- 
dent, while  in  or  upon,  entering  or  alighting  from: 

I — Any  private  passenger  automobile  owTied  or 
hired  by  the  named  Insured  if  the  injury  arises  out 
of  the  use  thereof  by  or  with  the  permission  of 
the  named  Insured,  or 

II — Any  other  automobile  while  being  Tised  by  or 
in  behalf  of  the  named  Insured  or  spouse,  if  the 
injury  arises  out  of  the  use  thereof  and  results 
from: 

(A)  the  operation  of  said  automobile  by  the 
named  Insured  or  spouse  or  any  private  chauffeur 
or  domestic  servant  of  either,  or 

(B)  the  occupancy  of  said  automobile  by  the 
named  Insured  or  spouse. 

Exclusions 
This  Insuring  Agreemejit  Does  Not  Apply: 
(a)    (1)    To  ])odily  injury  to  or  sickness,  disease 
or  death  of  any  emploj^ee  of  the  named  Insured 
while  engaged  in  the  employment  of  the  Insured, 
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other  than  domestic  employees  with  respect  to 
the  operation,  maintenance  or  repair  of  an  auto- 
mobile, or 

(2)  To  any  obligation  for  v/hich  the  Insured 
may  be  held  liable  under  any  Workmen's  Compen- 
sation Law; 

(b)    under  Division  II  to: 

(1)  any  automobile  hired  as  part  of  a  frequent 
use  of  hired  automobiles  by  or  furnished  for  regu- 
lar use  to,  the  named  Insured  or  a  member  of  his 
household  other  than  a  private  chauffeur  or  domes- 
tic servant; 

(2)  any  automobile  while  used  in  the  business 
or  occupation  of  the  named  Insured  or  spouse,  if 
operated  JDy  a  person  other  than  the  named  Insured 
or  spouse  or  such  chauffeur  or  servant  unless  the 
named  Insured  or  sjiouse  is  present  in  such  auto- 
mobile ; 

(3)  any  accident  arising  out  of  the  operation  of 
an  automobile  repair  shop,  public  garage,  sales 
agency,  service  station  or  public  iDarking  place. 

Special  Conditions 

Definitions — "Automobile" 

The  word  ''automobile"  shall  mean  a  land  motor 
vehicle,  trailer  or  semi-trailer,  provided  the  follow- 
ing described  equipment  shall  not  be  deemed  an 
automobile  except  while  towed  by  or  carried  on 
a  motor  vehicle  not  so  described;  any  crawler-type 
tractor,  farm  implement,  farm  tractor  or  trailer 
not  subject  to  motor  vehicle  registration,  ditch  or 
trench    digger,    power    crane    or    shovel,    grader, 
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scrapor,  roller,  well  drilling  machinery,  asphalt 
spreader,  concrete  mixer  and  mixing  and  finishing 
equipment  for  highway  work,  other  than  a  concrete 
mixer  of  the  mix-in-transit  type.  The  word 
'^  trailer"  shall  include  semi-trailer. 

"Owned  Automobile"  shall  mean  an  automobile 
owned  in  fidl  or  in  part  by  the  Insured  named  iii 
the  Policy. 

"Hired  Automobile"  shall  mean  an  automobile 
used  under  contract  in  behalf  of  the  named  In- 
sured provided  such  automobile  is  not  owned  in 
full  or  in  part,  by  or  registered  in  the  name  of 
(a)  the  named  Insured,  or  (b)  an  executive  officer 
thereof,  or  (c)  an  employee  or  Agent  of  the  named 
Insured  who  is  granted  an  operating  allowance  of 
any  soi^c  for  the  use  of  such  automobile. 

"Non-o\^Tied  Automobile''  shall  mean  any  other 
automol^ile. 

Limit  of  Liability — $500.00  shall  be  available  for 
each  person  who  sustains  Bodily  Injury  or  death 
covered  by  this  Insuring  Agreement. 

Medical  and  Other  Reports;  Examination — The 
injured  person  or  someone  on  his  behalf  shall,  as 
soon  as  ]oracticable  after  each  request  from  the 
Company,  furnish  reasonably  obtainable  informa- 
tion pertaining  to  the  accident  and  injury,  and  exe- 
cute authorization  to  enable  the  Company  to  obtain 
medical  reports  and  examine  records.  The  injured 
person  shall  submit  to  physical  examination  by 
physicians  selected  by  the  Company  when  and  as 
often  as  the  Company  may  reasonably  require. 

Proof,  and  Payment  of  Claim — As  soon  as  prac- 
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ticable  after  completion  of  the  services  or  after 
the  rendering  of  services  which  in  cost  equal  or 
exceed  the  limit  of  liability  for  this  insurance  or 
after  the  expiration  of  one  year  from  date  of  the 
accident,  whichever  is  first,  the  injured  person  or 
someone  on  his  behalf  shall  give  to  the  Company 
written  proof  of  claim  under  oath,  stating  the  name 
and  address  of  each  person  and  organization  which 
has  rendered  ser^dces,  the  nature  and  extent  and 
the  dates  of  rendition  of  such  services,  the  itemized 
charges  therefor  and  the  amounts  paid  thereon. 
Upon  the  ComiDany's  request,  the  injured  person 
or  someone  on  his  behalf  shall  cause  to  be  given 
to  the  Company  by  each  such  person  and  organ- 
ization written  proof  of  claim  under  oath,  stating 
the  nature  and  extent  and  dates  of  rendition  of 
such  services,  the  itemized  charges  therefor  and  the 
payments  received  thereon. 

The  Company  shall  have  the  right  to  make  pay- 
ment at  any  time  to  the  injured  person  or  to  any 
such  other  person  or  organization  on  account  of  the 
services  rendered,  and  a  payment  so  made  shall 
reduce  to  the  extent  thereof  the  amount  payable 
hereunder  to  or  for  such  injured  person  on  ac- 
count of  such  injury.  Payment  hereunder  shall 
not  constitute  admission  of  liability  of  the  Insured 
or  of  the  Company. 

Territory — This  Insuring  Agreement  applies  to 
occurrences  or  accidents  taking  place  while  the 
automo]:)iles  are  mthin  the  United  States  of  Amer- 
ica, its  ten-itories  or  possessions,  Canada,  or  while 
being    transported    between    ports    thereof,    or   in 
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that  pai-t  of  Mexico  within  seventy-five  (75)  miles 
of  the  United  States  boundary  line. 

Inapplicable  Policy  Conditions 
Paragraphs  3,  5b,  7,  8,  14  and  15  of  tlu^  General 

Conditions  of  the  Policy  do  not  apply  with  respect 

to  this  Insuring  Agreement. 

Not  valid  until  countersigned  by  an  officer  or  an 

agent  or  an  attorney-in-fact  of  the  Company. 

M.  D.  PRICE, 

President, 
P.  F.  McKown, 

Resident   Vice   President, 
By: 

[Endorsed] :    Filed  November  9,  1956. 


[Title  of  District  Court  and  Cause.] 

RESPONSE  TO  DEFENDANT'S  REQUEST 
FOR  ADMISSIONS 

The  plaintiffs  make  the  following  admissions  and 
denials  to  the  Request  for  Admissions  served  on 
the  plaintiffs  on  the  8th  day  of  November,  1956  by 
the  defendant.  Western  Casualty  and  Surety  Com- 
pany, a  corporation: 

Request  I. 
Plaintiffs  admit  the  multiple  coverage  policy  No. 
6210145  and  tlie  riders  and  insurance  agreement  as 
attached  to  the  Request  for  Admissions  are  genu- 
ine, but  plaintiffs  deny  tJiat  said  policy  "insured  the 
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C.  H.  Elle  Construction  Co.  against  any  loss  by 
reason  of  ])odily  injury,"  but  insures  only  those 
losses  covered  hy  the  Avording  of  said  policy. 

Request  II. 

(a)  Plaintiffs  admit  that  the  policy  referred  to 
insured  C.  H.  Elle  Construction  Company,  but  de- 
nies that  said  insurance  company  agreed  to  pay  on 
behalf  of  the  said  insured,  C.  H.  Elle  Construction 
Company,  all  sums  which  insured  became  obligated 
to  pay  by  reason  of  the  liability  imposed  upon  the 
insured  by  kiAv,  and  states  that  the  coverage  of  said 
policy  is  contained  in  the  wording  of  said  policy, 
which  also  includes  as  Paragraph  11  under  "Gren- 
eral  Conditions",  the  following: 

"Other  Insurance — No  Insuring  Agreement 
hereof  shall  apply  to  any  loss  if  the  Insured  is,  or 
would  be  but  for  the  existence  of  such  Insuring 
Agreement,  insured  against  such  loss  under  any 
other  policy  or  policies,  bond  or  bonds,  except  as 
respects  any  excess  beyond  the  amount  which  would 
have  been  payable  under  any  other  such  policy  or 
policies,  bond  or  bonds,  had  such  Insuring  Agree- 
ment not  been  effective." 

(b)  Plaintiffs  admit  that  on  the  22nd  day  of 
August,  1954,  the  above  policy  of  insurance  was  in 
effect  and  admit  that  the  payment  of  the  judgment 
in  the  case  of  Mary  Lou  Campbell,  et  al,  v.  C.  H. 
Elle  Construction  Co.,  et  al,  was  made  by  the  plain- 
tiff herein,  St.  Paul-Mercury  Indenmity  Co.,  but 
states  that  said  payment  was  made  after  refusal 
of  the  defendant  herein  to  assiune  coverage  accord- 
ing to  its  insurance  contract. 
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(c)  Admitted. 

(d)  Plaintiffs  admit  that  in  the  action  entitled 
Mary  Lou  Campbell,  et  al.  v.  C.  H.  Elle  Construc- 
tion Co.,  et  al,  judgment  was  rendered  in  favor  of 
the  plaintiffs  and  against  C.  H.  Elle  Construction 
Co.  and  against  M.  Burke  Horsley,  agent  and  serv- 
ant of  C.  IT.  Elle  Construction  Co.;  and  that  judg- 
ment was  against  the  plaintiffs  and  in  favor  of 
the  defendant  William  S.  Gagon;  but  plaintiffs 
deny  that  the  Complaint  in  the  above  described 
action  alleged  that  the  1954  Chevrolet  Truck  was 
being  operated  hy  M.  Burke  Horsley  with  the  con- 
sent and  permission  of  William  S.  Gagon. 

(e)  Denied. 

(f)  Plaintiffs  admit  that  the  judgment  so  ren- 
dered against  the  defendants  C.  H.  Elle  Construc- 
tion Co.  and  Mr.  Burke  Horsley  was  paid  by  St. 
Paul-Mercury  Indemnity  Co.,  but  plaintiffs  deny 
that  said  payment  was  made  without  consultation 
of  or  notice  to  the  said  defendant  herein. 

Request  III. 
Plaintiffs    admit    that   the    policy    of    insurance 
issued    by    the    St.    Paul-Mercury    Indemnity    Co. 
contained,    among    other    provisions,    the    portion 
quoted  in  Request  III. 


Request  IV. 
Request  V. 


Denied. 

Admitted. 

Request  VI. 
Plaintiffs    admit   that    the    policy    of   insurance 
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issued  to  William  S.  Gagon  by  the  defendant 
herein  contained,  among  other  provisions,  the  por- 
tions quoted  in  Request  VI. 

Request  VII. 
Plaintiffs  admit  that  the  judgment  in  the  District 
Court  of  the  5th  Judicial  District  of  the  State 
of  Idaho  in  and  for  the  County  of  Bannock  was 
in  favor  of  the  plaintiffs  and  against  the  defend- 
ants C.  PI.  Elle  Construction  Co.  and  M.  Burke 
Horsley  and  was  in  favor  of  the  defendant,  Wil- 
liam S.  Gagon;  ])ut  plaintiff's  deny  the  balance  of 
Request  VII. 

Request  VIII. 

Denied. 

Request  IX. 

Plaintiffs  admit  that  the  firm  of  Merrill  &  Mer- 
rill, attorneys  at  law,  defended  C.  H.  Elle  Con- 
struction Co.  at  the  request  of  the  St.  Paul-Mer- 
cury Indemnity  Co.  and  plaintiffs  admit  that  Mer- 
rill &  Merrill,  attorneys  at  law,  appeared  as  co- 
counsel  on  behalf  of  M.  Burke  Horsley  at  the 
request  of  the  said  St.  Paul-Mercury  Indemnity 
Co.,  the  other  counsel  representing  M.  Burke  Hors- 
ley being  0.  R.  Baimi,  attorney  at  law,  Pocatello, 
Idaho. 

Request  X. 

Plaintiffs  deny  that  the  plaintiff  St.  Paul-Mer- 
cury Indemnity  Co.,  through  its  counsel,  directed 
the  action  of  said  action  so  filed  in  the  5th  Judi- 
cial District  of  the  State  of  Idaho  in  and  for  the 
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County  of  Bannock,  stating  that  the  defense  of 
said  action  was  jointly  conducted  by  Merrill  & 
Meriill  who  appeared  as  counsel  for  C.  H.  Elle 
Construction  Co.  and  as  co-counsel  for  M.  Burke 
Horsley  and  Max  Larsen,  said  individuals  also 
appearing  by  and  through  their  attorney,  O.  R. 
Baum,  attorney  at  law,  Pocatello,  Idaho,  and  O.  R. 
Baum,  attorney  at  law,  Pocatello,  Idaho,  who  ap- 
peared for  and  on  behalf  of  A¥illiam  S.  Gagon, 
defendant  in  said  action.  Plaintiffs  adinit  that  the 
same  counsel  appeared  for  C.  H.  Elle  Construction 
Co.  in  the  action  filed  in  the  District  Court  of  the 
State  of  Idaho  as  appears  in  the  present  action  for 
the  plaintiffs  herein. 

Respectfully  submitted, 

MERRILL  &  MERRILL, 
/s/  By   WESLEY  F.  MERRILL, 
Attorneys  for  Plaintiffs. 
Duly  Yerifiied. 

Acknowledgment  of  Service  Attached. 

[Endorsed] :     Filed  November  19,  1956. 


[Title  of  District  Coui-t  and  Cause.] 

PLAINTIFFS'  ADDITIONAL  REQUEST 
FOR   ADMISSIONS 

Whereas  defendant  in  its  response  to  Request 
for  admissions  served  on  the  8th  day  of  November, 
1956,  in  answer  to  Request  1(b)  stated  that  the 
copy  referred  to  therein  was  not  legible,  plaintiffs 
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hereby  request  the  defendant  to  make  the  follow- 
ing admissions  for  the  purpose  of  the  within  action 
only,  mthin  ten  days  after  service  of  this  Request. 

I. 

That  each  of  the  following  documents  exhibited 
with  this  Request  is  genuine. 

(a)  That  docmnent  designated  as  "SR  21  Notice 
of  Policy  Under  Section  5  of  Idaho  Motor  Vehicle 
Safety  Responsibility  Act"  dated  Oct.  5,  1954, 
signed  "The  Western  Casualty  &  Surety  Co.,  Fort 
Scott,  Kansas  by  American  Agencies,  Inc.,  General 
Agents  by  A.  W.  Kay,  Secretary,"  a  copy  of  which 
SR  21  is  attached  hereto. 

Dated  this  16th  day  of  November,  1956. 

MERRILL  &  MERRILL, 
/s/  By   W.  P.  MERRILL, 

Attorneys  for  Plaintiffs. 

[Note:  Document  designated  as  "SR  21 
Notice  of  Policy  Lender  Section  5  of  Idaho 
Motor  Vehicle  Safety  Responsibility  Act"  is 
the  same  as  set  out  at  pages  58-59] 

Acknowledgment  of  Service  Attached. 

[Endorsed] :     Filed  November  19,   1956.  | 
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[Title  of  District  Court  and  Cause.] 

RESPONSE  TO  PLAINTIFFS'  ADDITIONAL 
REQUEST  FOR  ADMISSIONS 

The  defendant  makes  the  following  responses  and 
denials  to  request  for  additional  admissions. 

Request  I. 

States  that  the  Company  itself  has  no  knowledge 
that  document  designated  as  SR-21,  Notice  of  Pol- 
icy Lender  Sec.  8  of  the  Idaho  Motor  Vehicle 
Safety  Responsibility  Act,  dated  October  5,  1954, 
was  ever  signed;  that  the  only  information  that 
the  Company  had  as  to  the  accident  referred  to  in 
such  exhibit  is  that  it  was  given  by  the  insured 
William  S.  Oagon  to  the  L  M  Insurance  Agency 
at  Soda  Springs,  Idaho,  which  information  un- 
doubtedly was  forwarded.  Your  affiant  states  that 
if  the  SR-21  referred  to  was  signed  in  the  manner 
that  is  shown  on  the  Request  that  the  same  was 
signed  Vvdthout  having  adequate,  proper  and  cor- 
rect information;  that  inquiry  is  being  made  this 
day  from  the  Company  at  Fort  Scott,  Kansas,  and 
likewise  from  the  American  Agency  for  an  explana- 
tion of  such  exhibit;  that  additional  information 
is  being  sought  for  the  purpose  of  answering  such 
request;  that  this  answer  is  being  signed  by  counsel 
for  the  defendant,  although  letters  are  out  asking 
for  correct  information  as  to  why  the  said  SR  21 
was  signed,  if  it  ever  was  signed. 

That  a  special  agent  for  the  Company  called  the 
imdersigned.  Attorney  for  defendant,  by  i^hone,  and 
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certain  information  was  obtained,  and  the  under- 
signed understands  that  a  statement  was  also  made 
by  William  S.  Gagon  to  the  special  agent.  Wliether 
that  was  by  phone  or  otherwise,  the  imdersigned 
is  unable  to   state. 

/s/  O.  R.  BAUM, 

/s/  BEN  PETERSON, 

Attorneys  for  Defendant. 
Duly  Verified. 

Acknowledgment  of  Service  Attached. 

[Endorsed] :    Filed  November  26,  1956. 


[Title  of  District  Court  and  Cause.] 

DEPOSITIONS  OF  JESSIE  GAGON  and 
WILLIAM  GAGON,  Taken  by  Plaintiffs 

This  Cause  came  regularly  on  for  hearing,  pur- 
suant to  Notice  of  Taking  Deposition  filed  herein, 
in  the  Bannock  Countj^  Coui'thouse,  Pocatello, 
Idaho,  on  Tuesday,  November  20th,  1956,  at  the 
hour  of  eleven  thirty  a.m.,  before  Ray  D.  Bistline, 
a  Notary  Public  for  the  State  of  Idaho,  residing 
at  Pocatello  therein,  for  the  taking  of  the  deposi- 
tions of  Jessie  Gagon  and  William  S.  Gagon,  on 
behalf  of  the  Plaintiffs;  the  plaintiffs  not  appear- 
ing in  ]:»erson  but  by  their  counsel,  W.  F.  Merrill, 
Esq.,  of  the  firm  of  Merrill  &  Merrill,  attorneys 
at  law,   Pocatello,   Idaho;   and  the   defendant  not 


*  Page  numbers  appearing  at  top  of  page  of  Original  Deposi- 
tion. 
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appearing  in  person  but  hy  Hon.  O.  R.  Baum,  and 
Ben  Peterson,  Esq.,  both  of  Pocatello,  Idaho;  [2] 

Whereupon,  the  following  proceedings  were  had, 
to-mt : 

Mr.  Merrill:  Let  the  record  show,  Mr.  Bistline, 
that  this  matter  came  on  for  hearing  pursuant  to 
Notice  of  Taking  Depositions,  and  subpoenas 
served  on  Mrs.  Jessie  Gagon  and  Mr.  William  S. 
Gagon;  that  said  matter  was  continued  by  agree- 
ment of  counsel  from  Saturday,  November  17th, 
1956,  at  eleven  o'clock  a.m.,  until  this  time,  Tues- 
day, November  20th,  1956,  at  eleven  tliirty  o'clock 
a.m. 

Judge  Baum:  And  that  the  agreement  continu- 
ing the  matter  imtil  this  time  was  to  accommodate 
coimsel  for  the  defendant.  The  defendant,  how- 
ever, does  not  waive  his  right  to  waive  any  ques- 
tions as  to  the  depositions  and  to  their  right  to  take 
the  depositions,  it  being  agreed  merely  that  the 
depositions  could  be  taken  at  this  hour  in  lieu  of 
the  hour  set  in  the  subpoenas. 

Mr.  Merrill:  That  was  for  the  accommodation 
of  counsel  for  the  defendant? 

Judge  Baum:  That  is  right.  But  all  other  ob- 
jections are  reserved. 

Mr.  Merrill:  And  will  you  waive  the  signing  of 
the  depositions  by  the  witnesses? 

Judge  Baum:     Yes;  that  Avill  be  satisfactory. 

Mr.  Merrill:  You  may  l)e  sworn,  Mrs.  Gagon, 
please.   [3] 
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Whereupon, 

MRS.  JESSIE  GAGON 
called  as  a  witness  by  the  plaintiffs,  having  been 
by  me  first  duly  sworn  to  testify  to  the  truth,  the 
whole  truth,   and  nothing  but  the   truth,   deposed 
and   testified   as   follows: 

Direct  Examination 

Q.  (By  Mr.  Merrill) :  Would  you  state  your 
full  name,  please?  A.     Jessie  Gagon. 

Q.     And  where  do  you  live? 

A.     Soda  Springs,  Idaho. 

Q.     And  to  whom  are  you  married? 

A.     William  S.  Gagon. 

Q.  May  I  ask  approximately  how  long  you  have 
been  married  to  Mr.  Gagon? 

A.     Since  1929. 

Q.  And  you  were  married  to  Mr.  Gagon  then 
on  August  22nd,  1954?  A.     Yes,   sir. 

Q.  Is  there  a  Gagon  Lumber  Yard  in  Soda 
Springs?  A.     Yes,   sir. 

Q.     And  w^ho  owns  that? 

A.     William  S.  Gagon.    [4] 

Q.     Is  that  your  husband?  A.     Yes,  sir. 

Q.  Do  you  do  any  work  or  help  with  the  oper- 
ation of  that  lumber  yard? 

A.     I  keep  the  books. 

Q.  And  in  August  of  1954  who  was  keeping  the 
books?  A.    I  was  keeping  the  books. 

Q.  You  were  doing  the  bookkeeping  for  the  en- 
tire lumber  business?  A.     Yes,  sir. 

Q.    As  bookkeeper  do  you  have  occasion  to  go 
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to  the  lumber  yard  offices  and  remain  there  at  any 

time? 

A.  Oh,  about  one  thirty  in  the  afternoon,  or 
perhaps  two  thirty,  and  I  stay  until  I  have  finished 
up  the  books  for  that  day. 

Q.  Now,  Mrs.  Gagon,  you  are  aware  of  an  acci- 
dent that  occurred  on  August  22nd,  1954,  invohdng 
a  truck  driven  l)y  Bert  Horsley  and  a  car  driven 
])y  Arnold  Campbell?  A.     Yes. 

Q.  Now  directing  your  attention  then  to  that 
day,  August  22nd  of  1954, 

Judge  Baum:  Mr.  Merrill,  pardon  me.  Could 
we  have  it  imderstood  that  each  side  reserves  all 
objections  to  [5]  any  questions? 

Mr.  Merrill:     Yes,  Judge  Baum. 

Judge  Baum:  Now,  if  you  would  read  him  the 
question,  Mr.  Reporter? 

(Pending  question  read  by  Reporter  as  above 
recorded.) 

Q.  (Mr.  Merrill,  continuing) :  Directing  your 
attention  to  the  day  of  August  22nd,  1954,  was 
there  on  that  day  a  1954  Chevrolet  truck  o^vned  by 
the  Gagon  Lumber  Yard? 

A.     Yes;  we  had  a  Chevrolet  truck. 

Q.  On  that  day  did  anyone  ask  you  for  the  use 
of  that  truck?  A.     Yes. 

Q.     And  who  asked  you  ?  A.     BeH  Horsley. 

Q.     AYhere  does  Bert  Horsley  live? 

A.     In  Soda  Springs. 

Q.  Now  at  that  time,  on  August  22nd,  1954,  did 
you  know  for  whom  Mr.  Horsley  was  working? 
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A.     No.    He  worked  for  himself. 

Q.  Did  you  know  that  he  was  working  for  the 
C.  H.  Ellie  Construction  Company  at  that  time? 

A.    I  imderstood  he  had  a  job  with  Mr.  Elle.  [6] 

Q.    At  that  time?  A.     Yes. 

Q.  Now,  where  were  you  Avhen  you  were  asked 
about  the  truck?  A.     I  was  home. 

Q.     And  how  were  you  contacted? 

A.     By  phone. 

Q.  And  you  were  asked  if  the  truck  could  be 
borrowed;  is  that  correct? 

A.  He  asked  if  he  could  borrow  the  truck,  and 
if  he  could  have  it  if  I  would  get  the  keys  for 
him. 

Q.     And  then  what  did  you  do? 

A.  Well,  after,  I  went  to  the  lumber  yard  and 
got  the  keys  for  him. 

Q.  Do  you  remember  what  day  of  the  week  it 
was?  A.     Yes,  I  remember.     It  was  Sunday. 

Q.     Was  the  lumber  yard  closed?  A.     Yes. 

Q.     Did  you  have  keys  to  the  Imiiber  yard? 

A.     Yes,  sir. 

Q.  And  those  were  the  keys  that  you  used  to 
get  into  the  lumber  yard? 

A.     Yes;  1  opened  the  door.   [7] 

Q.  And  where  was  the  key  to  the  truck?  Do 
you  recall? 

A.  It  was  on  the  cash  register,  where  it  is 
usually  kept. 

Q.     That  is  its  usual  place?  A.     Yes,   sir. 

Q.     And  did  Mr.  Horsley  meet  you  at  the  lum- 
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ber  yard?  A.     Yes;  he  met  me  there. 

Q.     And  was  there  anyone  with  him? 

A.     No. 

Q.  And  then  what  did  you  do  when  Mr.  Horsley 
got  there? 

A.  I  just  gave  him  the  keys  and  locked  the 
door  and  went  away,  and  he  went  away. 

Q.     Who  drove  the  truck  out  of  the  lumber  yard  ? 

A.     Mr.  Horsley. 

Q.  Could  you  tell  us  whether  or  not  there  was 
any  discussion  as  to  payment  for  the  use  of  the 
truck  at  that  time?  A.     No. 

Q.  Was  there  any  discussion  as  to  payment  for 
tlie  gas  and  oil  used?  A.     No. 

Q.  Would  you  state  whether  or  not  you  were 
aware  that  Mr.  Horsley  had  prior  to  this  time  bor- 
rowed equipment  from  the  Gagon  Lumber  Yard? 

A.    No. 

Q.     So  far  as  you  are  aware,  he  had  not? 

A.     No. 

Q.  Was  this  1954  Chevrolet  truck  used  in  the 
Gagon   Lumber   Yard   business?  A.     Yes. 

Q.  Do  you  know  whether  or  not  that  truck  was 
involved  in  an  accident  that  day?  A.     Yes. 

Q.  Would  you  tell  us,  Mrs.  Gagon,  whether  or 
not  arrangements  were  ever  made  after  that  date 
for  payment  for  the  use  of  the  truck? 

A.    Yes. 

Q.  And  who  made  those  arrangements,  if  you 
know?  A.    Mr.  Gagon. 

Q.    And  with  whom? 
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A.  I  don't  know  that.  There  was  a  slip  made 
for  the  charge,  and  it  was  in  the  regular  drawer 
with  the  other  slips. 

Q.     Did  you  make  out  the  slip?  A.     No. 

Q.     Who  did?  A.     Mr.  Gagon. 

Q.  In  line  with  your  bookkeeeping  of  the  firm, 
do  you  [9]  recall  whether  or  not  a  check  was  re- 
ceived on  October  6th  from  C.  H.  Elle  Construc- 
tion Company  in  the  amount  of  $15.00? 

A.  No;  there  was  no  check  in  the  amount  of 
$15.00.  There  was  a  check  that  came  for  the  entire 
bill. 

Judge  Bamii:  That  is  our  original,  Mr.  Merrill, 
and  we, 

Mr.  Merrill:  May  we  then  withdraw  it  and  have 
a  copy  substituted? 

Judge  Baum:    If  you  will  do  that;  yes. 

Mr.  Menill:  May  we  have  this  deemed  marked 
then  as  Plaintiffs'  Exhibit  ''A"  for  identification? 

(Whereupon,  Plaintiffs'  Exhibit  "A",  the 
same  being  original  ledger  sheet  was  deemed 
marked  by  the  Reporter.) 

Q.  (By  Mr.  Merrill,  continuing) :  You  men- 
tioned til  at  a  sum  was  paid  along  with  the  other 
bill, — what  other  bill  do  you  mean? 

A.  Well,  the  other  bills  that  are  charged  on  the 
ledger  sheet  that  you  have  there.  There  were  other 
bills  that  were  charged  to  this  same  account. 

Q.  Were  any  of  these  separate  items  paid  for 
separately  ? 
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A.  No.  The  bill  was  paid  in  one  amount  by  the 
Elle  Construction  Company.   [10] 

Q.  I  hand  you  what  has  ]>een  deemed  marked  as 
Plaintiffs'  Exhibit  "A"  for  identification.  Would 
you  state  what  that  is? 

A.  It  is  a  ledger  sheet  that  was  made  up  in  the 
office  of  Gagon  Lumber  Company. 

Q.  And  is  that  made  up  under  your  supervi- 
sion? A.    Yes.    I  made  it. 

Q.     You  made  it  personally?  A.     Yes,  sir. 

Q.  Directing  your  attention  to  August  6th,  do 
you  find  an  item  there  of  $15.00? 

A.     August  6th? 

Q.     October  6th.  A.    Yes. 

Q.     And  are  there  any  other  items  on  that  date? 

A.     No. 

Q.  Do  you  have  any  personal  recollection  as  to 
what  that  $15.00  item  would  be? 

A.     I  do,  ]>ecause  I  looked  it  up  yesterday. 

Q.     You  looked  it  up  from  where? 

A.     From  our  records. 

Q.     Those  are  the  records  you  keep? 

A.     Yes,  sir.  [11] 

Q.     And  what  was  that  $15.00   item? 

A.     It  was  a  charge  for  the  rental  of  the  truck. 

Q.  ''Rental  of  the  truck?"  You  mean  tliis  1954 
Chevrolet   truck  v\^e   are   talking   about? 

A.     Yes. 

Q.  Do  you  know  where  it  came  from,  that  $15.00 
payment  ? 

A.     Where  the  $15.00  payment  came  from? 
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Q.    Yes. 

A.  It  came  from  the  Elle  Construction  Com- 
pany. 

Q.     From  the  Elle  Construction  Company? 

A.     Yes,  sir. 

Mr.  Merrill:  We  offer  in  evidence  what  has 
been  deemed  marked  as  Plaintiffs'  Exhibit  "A'^ 
for  identification. 

Judge  Baum:  We  reserve  the  right  to  object 
at  the  appropriate  time.  Y^ou  will  substitute  a 
copy,  will  you? 

Mr.  Merrill:    Yes,  I  will  have  one  made. 

Q.  (By  Mr.  Merrill,  continuing)  :  The  $15.00, 
Mrs.  Gagon,  Avas  that  put  into  the  account  of  the 
Gagon  Lumber  Company?  A.     Yes,  sir. 

Q.     And  used  in  the  business?  A.     Yes. 

Q.     As  any  other  payment  would  have  been? 

A.     That  is  right.   [12] 

Mr.  Merrill:  I  think  that  is  all,  Mrs.  Gagon. 
Thank  you. 

Judge  Baum:     Just  a  minute,  please. 

Cross  Examination  ] 

Q.     (By  Judge  Baum) :    What  is  the  fact  as  to  ' 

whether  or  not  your  husband  had  ever  authorized  | 

you  to  loan  any  equipment?  j 

Mr.  Merrill:    We  object  to  that  on  the  ground  it  | 

calls  for  a  conclusion  of  the  witness. 

Q.     (Judge  Baum,  continuing)  :     Just  state  the 

fact,  please.  A.    No. 
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Q.  Had  you  at  any  time  ever  loaned  any  of  the 
equipment  of  your  husband  to  Bert  Horsley?' 

A.     No. 

Q.     Or  to  anybody  else?  A.    No. 

Q.  Had  the  equipment,  so  far  as  you  know,  ever 
been  loaned  to  Bert  Horsley  before?  A.     No. 

Q.  This  particular  truck,  what  is  the  fact  as  to 
whether  or  not  yoTir  husband  had  ever  given  you 
authority  to  loan  it  to  Mr.  Horsley?  [13] 

Mr.  Merrill:  We  object  on  the  same  ground.  It 
calls  for  a  conclusion  of  the  witness. 

Q.     (Judge  Baum,  continuing)  :    Answer,  please. 

A.     No. 

Q.  Describe  the  nature  of  your  employment, 
please. 

A.  I  keep  the  books  for  the  Glagon  Lumber 
Company,  and  I  am  a  house  wife. 

Q.  And  you  have  no  part  in  the  operation  of  the 
business  other  than  keeping  the  books? 

A.     No. 

Q.     Do  you  ever  buy  for  the  company? 

A.     No. 
•    Q.     Do  you  bid  on  contracts?  A.     No. 

Q.  Do  you  have  anything  to  say  about  the  oper- 
ation of  the  company?  A.     No. 

Q.    Wlio  does?  A.    William  S.  Gagon. 

Q.     And  that  prevailed  in  August  of  1954? 

A.    Yes. 

Q.  Was  your  husband  home  on  August  22nd, 
1954?  A.     No.  [14] 

Q.     Where  was  he,  if  you  know? 
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A.     He  was  fishing  on  Snake  River. 

Q.     He  was  out  of  the  state  then,  was  he  ? 

A.    Yes. 

Q.  What  time  was  it,  —  were  you  home  when 
your  husband  got  home  that  evening?  A.     No. 

Q.     T\Tien  you  came  home  what  time  was  it? 

A.     Oh,  perhaps  six  to  six  thirty.  ■ 

Q.  And  did  you  advise  your  husband  about  the 
truck  ? 

A.  Yes;  he  had  come  home  and  he  was  asleep 
and  I  woke  him  and  told  him. 

Q.     Was  that  before  or  after  the  accident? 

A.  It  was  after  the  accident.  I  would  say  six 
thirty  to  seven  o'clock,  —  something  like  that. 
I  couldn't  be  sure  as  to  the  exact  time. 

Q.  You  didn't  report  that  you  had  loaned  the 
truck  prior  to  the  accident?  A.     No. 

Q.  This  statement  that  opposing  counsel  asked 
you  about,  did  you  have  a  ])ill  that  had  been  left  in 
the  drawer,  or  where  your  bills  were  kept,  that 
caused  you  to  extend  that  on  the  lx)oks?  [15] 

A.    Yes,  sir. 

Judge  Baum:    May  we  have  that,  Mr.  Merrill? 

Mr.  Merrill:    Yes. 

Judge  Baiun :  No ;  the  other.  And  will  you  mark 
this  for  identification  as  Defendant's  Exhi])it  No.  1, 
Mr.  Reporter? 

(Defendant's  Exhibit  No.  1,  for  identifica- 
tion, R.  D.  B.,  the  same  being  charge  slip,  Avas 
marked  by  the  Reporter.) 

Q.     (Judge  Baum,  continuing) :  The  ledger  sheet 
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that  was  shown  to  you  by  Mr.  Merrill  contains  an 
item  of  October  6th,  1954.  Was  that  about  the  time 
that  that  bill  was  extended  on  your  books  ? 

A.    Yes,  sir. 

Q.  And  what  was  that  charge  on  this  slip  based 
upon*?  Where  did  you  get  the  information? 

A.    Well,  from  our  original  sales  slip. 

Q.  Did  you  have  any  record  prior  to  the  charge 
on  this  sales  slip  of  any  charge  for  the  use  of  that 
truck?  A.     No. 

Q.  I  hand  you  a  sales  slip;  what  date  does  it 
bear?  A.     October  6th,  1954. 

Q.  Is  that  the  first  information  you  had  as  to  a 
rental  [16]  for  that  truck?  A.     Yes. 

Q.  Had  there  been  any  item  for  rental  extended 
on  your  books  prior  to  that  date?  A.     No. 

Q.     And  in  whose  handwriting  is  that  exhibit? 

A.     William  S.  Gagon 's. 

Q.     And  where  did  you  find  that  sales  slip  ? 

A.     In  the  drawer  with  the  other  sales  slips. 

Q.    Was  that  about  on  the  date  that  bears? 

A.  Yes,  it  would  have  been  about  that  date. 
Sometimes  I  don't  post  every  day,  but  it  would 
have  been  the  following  day. 

Judge  Baum:    That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Merrill):  Mrs.  Gagon,  the  Gagon 
Luml^er  Company  is  an  individual  ownership, 
isn't  it?  A.     Yes,  sir. 

Q.    Owned  by  you  and  your  husband? 
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A.    No ;  owned  by  my  husband. 

Q.     Owned  by  your  husband? 

A.     Yes,  sir.  [17] 

Q.     And  you  are  married  to  him? 

A.    Yes,  sir. 

Q.     And  have  been  since  about  1922,  did  you  say? 

A.     No ;  since  1929. 

Q.  How  long  had  Mr.  Gagon  been  out  of  town 
on  this  fishing  trip? 

A.     He  went  on  Saturday  afternoon. 

Q.     That  would  l>e  August  21st?  A.     Yes. 

Q.     The  day  before  the  accident? 

A.    Yes,  sir. 

Q.  And  I  believe  you  stated  there  was  no  con- 
versation between  you  and  Mr., — no  arrangement 
between  you  and  Mr.  Horsley  as  to  rental  at  the 
time  he  took  the  truck? 

A.  Yes.  There  was  no  arrangement  for  rental. 
There  were  no  arrangements  for  rental  at  that 
time. 

Q.  No  arrangement  to  pay  for  the  gas,  or  any- 
thing? A.     No. 

Mr.  Merrill :    I  think  that  is  all. 

Judge  Baum :    That  is  all,  Mrs.  Gagon. 

Mr.  Merrill :    You  may  step  down,  Mrs.  Gagon. 

(Witness  excused.)  'I 

(Waiving   of    deposition   being   signed.    See  j 
page  3.)   [18] 
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Mr.  Merrill :    We  will  call  Mr.  William  S.  Gagon. 
Whereupon, 

WILLIAM  S.  GAGON 

called  to  testify  by  the  plaintiff,  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Merrill) :  Will  you  state  your 
name,  please?  A.     William  S.  Gagon. 

Q.     And  where  do  you  live? 

A.     Soda  Springs,  Idaho. 

Q.  And  you  are  the  husband  of  Mrs.  Jessie 
Gagon  who  just  testified  here?  A.     I  am. 

Q.  Are  you  the  owner  of  the  Gagon  Lumber 
Yard  at  Soda  Springs,  Idaho?  A.     I  am. 

Q.  Now,  directing  your  attention  to  August 
22nd  of  1954,  could  you  state  whether  or  not  there 
was  a  1954  Chevrolet  truck  owned  by  you  at  that 
time?  A.     There  was,  sir. 

Q.     There  was?  A.     Yes,  sir.  [19] 

Q.     And  that  was  used  in  the  liunber  business? 

A.     Yes,  sir. 

Q.  Do  you  happen  to  know  where  the  tmck 
actually  was  on  August  22nd,  1954?  A.     No. 

Q.     Where  was  it  the  last  time  you  saw  it? 

A.     In  the  lumber  yard,  in  the  back  of  the  yard. 

Q.     And  when  was  that? 

A.  Well,  I  thinlv  it  was  the  morning  of  the  21st, 
before  I  went  fishing. 

Q.  Was  that  prior  to  the  time  the  business  was 
closed  for  Saturday? 
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A.     The  business  doesn^t  close  on  Saturday. 

Q.     It  closes  in  the  evening? 

A.     At  six  o'clock;  yes. 

Q.  Ajid  did  you  see  it  aroimd  six  o'clock  that 
night?  A.     I  wasn't  there. 

Q.    A¥hen  did  you  leave  on  the  21st  of  August? 

A.     Oh,  it  was  in  the  morning. 

Q.  This  1954  Chevrolet  tnick  was  involved  in  an 
accident  on  August  22nd,  1954,  was  it  not? 

A.    Yes. 

Q.  Did  you  go  to  the  scene  of  the  accident  with 
anyone  [20]  after  it  happened? 

A.     With  anyone  ?  No,  I  went  by  myself. 

Q.  The  next  day  after  the  accident,  on  August 
23rd,  did  you  go  with  Mr.  BeH  Horsley  to  the  scene 
of  the  accident? 

A.     I  don't  think  I  did.  I  don't  remember. 

Q.  Will  you  state  whether  or  not  you  had  ever 
reported  this  Chevrolet  truck  as  a  stolen  vehicle  on 
August  22nd,  1954? 

Judge  Baum:  To  which  we  object  as  incompe- 
tent, irrelevant  and  immaterial,  and  not  within  the 
issues. 

Q.  (Mr.  Merril],  continuing) :  You  may  an- 
swer now.  A.     I  did  not. 

Q.     Mr.  Gagon,  would  you  state  what  company, 
insurance  company,  had  the  lialiility  and  property  l 
damage  insurance  to  cover  this  truck? 

A.     T  think  the  Western. 

Q.  Would  that  be  the  Western  Casualty  and 
Surety  Company?  A.     Yes,  sir. 
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Q.  Would  you  state  whether  or  not  you  reported 
this  accident  to  them? 

A.     I  reported  it  to  Mr.  Mathews. 

Q.  And  what  connection  does  Mr.  Mathews  have 
with  the  Western  Casualty  and  Surety  Company? 

A.    He  was  the  agent,  I  think,  for  them. 

Q.  Would  you  state  whether  or  not  you  advised 
Mr.  Mathews  as  to  the  facts  of  the  accident? 

A.     I  just  told  him  that  the  truck  was  in  a  wreck. 

Q.  Did  you  advise  him  as  to  the  facts,  what  you 
knew  about  it. 

A.     Yes;  the  condition  of  the  truck. 

Q.  Would  you  state,  prior  to  August  22nd,  1954, 
whether  or  not  you  had  ever  loaned  equipment  to 
Mr.  Bert  Horsley  as  an  employee  of  the  C.  H.  Elle 
Construction  Company? 

A.     I  had  never  loaned  any;  no. 

Q.  Isn't  it  a  fact  that  he  borrowed  an  item  of 
your  equipment  to  carry  some  steel  forms  just 
shortly  before  that?  A.     No. 

Q.     You  have  no  recollection  of  that? 

A.     No. 

Q.  What  arrangements  do  you  have  with  the 
C.  H.  Elle  Construction  Company  for  borromng  or 
loaning  vehicles  between  yourselves? 

A.     I  have  none. 

Q.  Do  you  have  a  general  understanding  with 
the  president  of  that  company?  A.     Yes.  [22] 

Q.  And  is  that, — what  are  the  terms  of  that  gen- 
eral imderstanding  ? 
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A.  There  is  nothing.  There  has  been  no  discus- 
sion on  loaning  equipment  at  all. 

Q.    You  have  loaned  it  to  him  before? 

A.    No. 

Q.  You  have  never  loaned  it  before  August  22nd, 
1954?  A.     No. 

Q.  Had  he  ever  l^orrowed  from  you  prior  to 
that  tune?  A.     No. 

Q.  Mr.  Gagon,  did  you  send  the  C.  H.  Elle 
Construction  Company  a  bill  for  the  use  of  this 
vehicle?  A.     I  did. 

Q.     And  in  what  amount  ?  A.     $15.00. 

Q.    Was  that  paid?  A.    Yes. 

Q.  Would  you  state  whether  or  not  that  was  for 
the  use  of  this  vehicle  on  August  22nd,  1954? 

A.     It  was  rent  for  the  truck. 

Q.  For  the  use  of  the  tiiick  on  August  22nd, 
1954?  A.     Yes,  sir. 

Q.  What  was  the  amount  of  that  that  you  billed 
him?  [23]  A.     $15.00. 

Q.  And  do  you  know  how  that  was  i)aid  by  the 
C.  H.  Elle  Construction  Company? 

A.     By  check,  with  the  rest  of  the  bill. 

Q.    What  happened  to  the  check?  Do  you  know? 

A.     It  was  deposited  in  the  bank. 

Q.     And  used  in  your  account?  ^ 

A.    Yes,  sir.  3 

Q.  Would  you  tell  us  whether  or  not  you  dis- 
cussed this  damage  to  your  truck  mth  any  other 
representative  of  the  Western  Casualty  and  Surety,; 
Company  except  Mr.  Mathews? 
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A.     Later  on ;  yes. 

Q.     And  with  whom  did  you  discuss  it? 

A.  I  couldn't  tell  you  his  name.  He  was,  I 
think,  a  special  agent. 

Q.     Do  you  know  where  he  came  from? 

A.     Salt  Lake. 

Q.  And  you  discussed  what  you  understood  as 
to  the  facts  of  this  accident?  A.     Yes,  sir. 

Q.  And  this  gentleman  with  whom  you  had  the 
discussion  was  a,  —  represented  himself  to  be  an 
agent  of  Western  Casualty  and  Surety  Company? 

A.     Yes,  sir. 

Mr.  Merrill:  I  believe  that  is  all.  Thank  you, 
Mr.  Gragon. 

Cross  Examination 

Q'.  (By  Judge  Baum)  :  This  representative,  be- 
fore you  discussed  it  with  him,  whom  did  you  call? 

A.     I  called  my  attorney,  Mr.  O.  R.  Baiun. 

Q.  And  your  discussions  pertained  to  the  value 
of  the  truck,  did  it  not?  A.     Yes,  sir. 

Q.  And  it  didn't  pertain  to  anything  else,  did  it? 
Is  that  all?  A.     That  is  all. 

Q.  The  value  of  the  truck.  That  was  many  days 
later,  was  it  not?  A.     Yes,  considerable. 

Q.     How  many  days  later  would  that  be? 

A.     Oh,  I  couldn't  say. 

Q.  Well,  was  it  the  following  week,  or  a  month 
or  so? 

A.     I  imagine  it  was  ten  or  twelve  days. 

Q.  You  were  asked  about  a  $15.00  item.  Do  you 
know  when  that  charge  was  made?  [25] 


124       C.  H.  ElJe  Construction  Co.,  et  al.  vs. 

(Deposition  of  William  S.  Gagon.) 
A.    It  was  made  the  sixth. 
Q.     The  sixth  of  whaf?  October? 
A.     October,  I  think. 
Q.     And  there  is  an  exhibit  there, 


Judge  Baum:    Mr.  Reporter,  will  you  hand  him 
that  proposed  exhibit? 

Q.     (Judge  Bamii,  continuing)  :    In  whose  hand- 
writing is  that  exliibit? 

A.     That  is  my  hand  wiiting. 

Q.     And  was  that  made  on  the  date  it  bears? 

A.    Yes. 

Q.     And  it  was  made  by  you,  was  it? 

A.    Yes. 

Q.     At  whose  direction? 

A.     At  my  attorney's,  O.  R.  Baum's. 

Q.     Were  you  fully  compensated  for  the  loss  of 
your  tmck?  A.     No. 

Q.    What  did  that  bill  have  to  do  with  reference 
to  your  loss  that  you  had  not  been  paid  for? 

A.     It  just  reimbursed  me  for  some  of  it. 

Q.     And  do  you  know  how  you  arrived  at  the 
amount?  A.     The  amoim^t  of, [26] 

Q.     The  amount  of  that  bill? 

A.     Oh,  we  just  figured  that  was  about  the  right 
amoimt. 

Q.    Up  until  that  time  had  any  entry  been  made' 
on  an}^  your  books  as  to  any  rental? 

A.     No. 

Q.  Until  this  conversation  was  had  with  your' 
attorney,  at  any  time  had  there  ever  been  any  idea 
of  you  sending  a  statement  for  rent?  A.    No.. 
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Q.  Had  you  ever  rented  the  truck  to  Mr.  Hor- 
sley?  A.     No. 

Q.  Had  you  ever  rented  any  other  truck  to  Mr. 
Horsley  at  any  time?  A.     No. 

Q.     Just  speak  up  so  the  Reporter  can  hear  you. 

A.    No. 

Q.  Had  Mr.  Horsley  been  a  customer  at  your 
yard  prior  to  August  of  1954?  A.     Yes. 

Q.     For  about  how  long? 

A.     Oh,  five  or  six  years. 

Q.     And  he  was  in  the  construction  business? 

A.     Yes.  [27] 

Q.  Had  Mr.  Horsley  at  any  time  ever  used  your 
truck  in  connection  with  any  purchases  he  had  made 
from  you?  A.     Yes. 

A.     For  what  purpose  was  that  tmck  then  used? 

A.  At  times  he  would  come  in  and  place  an 
order  for  me  to  deliver  and  there  would  be  one  of 
us  there  alone,  and  we  would  load  our  truck  up  and 
ask  Mr.  Horsley  if  he  would  deliver  it  and  bring 
our  truck  back. 

Q.  And  is  that  the  only  time  that  Mr.  Horsley 
ever  used  your  truck?  A.     Yes. 

Q.     Either  before  August  or  after  that? 

A.    Yes. 

Q.  It  was  in  reference  to  the  sale  of  some  mer- 
chandise by  you?  A.     Yes,  sir. 

Q.    Which  you  were  obligated  to  deliver? 

A.    Yes. 

Q.  Did  Mr.  Elle,  or  any  other  of  your  agents, 
ever  borrow  your  truck  in  August  of  1954? 
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A.    No. 

Q.    Or  at  any  other  time?  A.     No.  [28] 

Q.  What  is  the  fact  as  to  whether  or  not  you 
had  ever  authorized  Mrs.  Jessie  Gagon  to  loan  the 
truck  in  question? 

Mr.  Merrill:  That  is  objected  to  as  calling  for  a 
conclusion  of  the  witness;  incompetent,  irrelevant 
and  immaterial. 

Q.  (Judge  Baimi,  continuing) :  You  may  an- 
swer, please.  A.     The  question,  please? 

Judge  Bamn:  Would  you  read  it  to  him,  Mr. 
Reporter,  x^l^'ase? 

(Whereupon,  the  xoending  question  was  read 
by  the  Reporter  as  above  recorded.) 

A.     I  never  had  authorized  her. 

Q.  (Judge  Baum,  continuing) :  Did  you  at  any 
time  ever  authorize  Jessie  Gagon  to  loan  any  of 
your  equipment?  A.     No. 

Q.     Either  before  or  after  August  of  1954? 

A.    No. 

Q.     Do  you  know  of  any  occasion  in  the   past 
where  Jessie  Gagon  had  loaned  any  of  your  equip-  ! 
ment?  A.     No. 

Q.     Opposing  counsel  asked  you  something  about  ] 
Mr.  Mathews.  Do  you  recall  what  you  said  to  Mr. 
Mathews?  [29]  | 

A.     I  went  in  to  Mr.  Mathews  and  told  him  the , 
Chevrolet  tnick,  the  two-ton  tmck,  had  been  in  an 
accident,   and   I  would  like   to  have  the  adjustor 
come  up  so  I  could  get  a  new  truck  and  notify  the 
company. 
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Q.    And  that  is  all  you  stated  to  him? 

A.    Yes,  sir. 

Q.  Did  you  ever  talk  to  him  after  that  concern- 
ing that  truck?  A.     No. 

Q.  Where  did  you  sign  your  Proof  of  Loss  in 
reference  to  that  truck  ? 

A.     In  Mr.  O.  R.  Baum's  office. 

Q.  From  whom  did  you  receive  the  papers  you 
signed,  the  Proof  of  Loss? 

A.     The  General  Adjustment  Bureau. 

Q.     And  you  took  it  where? 

A.     To  my  attorney,  Mr.  O.  R.  Baum. 

Q.     And  left  it  there?  A.     Yes,  sir. 

Q.  T\^iat  is  the  fact,  Mr.  Gagon,  as  to  Avhether 
or  not  if  you  had  been  home  and  Mr.  Horsley  would 
have  asked  you  for  the  use  of  that  truck  for  the  use 
to  which  he  was  putting  it,  would  you  have  loaned 
it  to  him?  [30] 

Mr.  Merrill:  That  is  objected  to  on  the  gromid 
it  is  incompetent,  irrelevant  and  immaterial,  and  on 
the  further  gi'ound  it  calls  for  a  conclusion  of  the 
witness. 

A.     No. 

Q.  (Judge  Baum,  continuing)  :  In  other  words, 
as  I  understand  you,  imless  it  was  in  connection 
with  the  delivery  of  some  merchandise  you  had  sold, 
you  would  never  have  permitted  anybody  to  use 
that  truck;  is  that  right?  A.     Yes. 

Judge  Bamn:    That  is  all. 
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Redirect  Examination 

Q.  (By  Mr.  Merrill) :  Now,  Mr.  Gagon,  you 
only  talked  to  Mr.  Mathews  and  the  special  agent  so 
far  as  anyone  connected  with  the  Western  Casualty 
and  Surety  Company  is  concerned? 

A.    Yes,  sir. 

Q.  And  from  your  discussion  with  this  special 
agent  from  Salt  Lake, — all  you  discussed  was  the 
value  ? 

A.     That  is  all  I  knew  what  to  discuss. 

Q.     Did  you  and  he  anive  at  a  value? 

A.     No. 

Q.  Was  any  amount  su]>sequently  paid  to  you 
for  the  damage  to  the  truck?  [31]  A.     Yes. 

Q.  By  the  Western  Casualty  and  Surety  Com- 
pany? A.     Yes,  sir. 

Q.  Did  you  ever  sign  any  statement  as  to  how 
the  accident  occurred,  or  what  you  knew  about  the 
facts  of  the  accident?  A.     No. 

Q,  Did  you  ever  discuss  the  actual  facts  of  the 
accident  with  anybody? 

A.     I  didn't  know  the  actual  facts. 

Q.  With  anybody  comiected  with  the  Western 
Casualty  and  Surety  Company? 

A.  I  didn't  know  the  actual  facts  in  regard  to 
the  wreck. 

Q.     Did  you  ever  discuss  what  you  did  know? 

A.     T  didn't  know  anything. 

Q.     You  knew  it  was  your  truck?  A.     Yes. 

Q.  Did  you  discuss  that  fact  mth  any  agent  of 
Western  Casualty  and  Surety  Comioany? 
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A.    Yos,  that  it  was  my  tiaick. 

Q.    You  advised  them  of  thaf?  A.    Yes. 

Q.  Did  you  advise  them  as  to  who  was  driving 
the  truck?  A.    No. 

Q.  Did  you  advise  them  as  to  how  he  came  into 
possession  of  the  truck?  A.     No. 

Q.  You  didn't  talk  with  anyone  of  the  WesteiTi 
Casualty  on  those  facts? 

A.     He  asked  me  questions  and  I  answered  them. 

Q.     Did  you  discuss  any  of  those  facts  with  him? 

A.    No. 

Q.  Did  you  answer  any  questions  relative  to 
that? 

A.  I  might  have.  I  don't  know.  There  are  too 
many  questions. 

Q.  In  August  of  1954  about  how  many  other 
employees  did  you  have  in  the  liunber  yard? 

A.     One. 

Q.     And  what  is  his  name? 

A.     Walter  Gagon. 

Q.    Wliat? 

A.     Walter,— W-a-1-t-e-r,— Walter  Gagon. 

Q.     Your  son?  A.     Brother. 

Q.     A.  brother  of  yours.  I  see.  [33] 

A.     Yes,  sir. 

Q.  Now,  you  were  asked  as  to  how  you  arrived 
at  the  amount  of  $15.00,  and  you  stated  it  was 
about  the  right  amount.  About  the  right  amoimt  for 
what?  A.     For  the  use  of  the  truck. 

Q.  For  the  use  of  the  truck  on  August  22nd, 
1954?  A.     Yes,  sir. 
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Mr.  Merrill :    I  think  that  is  all. 


Recross  Examination 
Q.     (By  Judge  Bamn)  :    You  have  rented  trucks 
yourself,  haven't  you?  A.     I  have  rented? 

Q.     Yes,  from  other  people?  A.     Yes,  sir. 

Q.     And  is  that  the  way  you  arrived  at  what  this 
charge  should  be?  A.     Yes,  sir. 

Judge  Baum :    That  is  all. 

Mr.  Merrill :    That  is  all,  Mr.  Gagon.  Thank  you. 
(Signing    of    deposition    waived.    See    page 
three  of  this  deposition.)  [34] 
Officer's  Certificate  Attached. 


[Endorsed] :  Piled  November  26,  1956. 


[Title  of  District  Court  and  Cause,] 

MOTION     FOR     PRODUCTION     OF     DOCU-  > 
MENTS  AND  THINGS  FOR  INSPECTION, 

COPYING  AND  PHOTOGRAPHING 

i 

Comes  Now  the  defendant,  by  its  counsel  of  rec-  ■■ 
ord,  O.  R.  Baum,  Ruby  Y.  Brown,  and  Ben  Peter- 
son, and  respectfully  moves  the  Court  for  an  order 
requiring  the  plaintiff  to  produce  and  perniit  the 
inspection  and  copying  or  photographing,  by  or  on 
behalf  of  the  moving  party,  of  certain  documents,  ! 
papers,  letters  or  rey)orts,  not  privileged,  and  which  - 
constitute  or  contain  evidence  material  to  the  ques-  \ 
tion  of  facts  brought  to  the  attention  of  the  plain-  ' 
tiff  immediately  after  the  accident  and  during  the  j 
time  that  the  case  in  the  state  court  was  pending  ■ 

i 
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and  lip  to  tlie  time  of  the  settlement,  all  of  which 
matters  are  in  the  exclusive  possession  of  the  plain- 
tiffs, their  officers  or  agents.  The  documents,  mat- 
ters and  things  referred  to  are  as  follows: 

I. 

The  written  report  made  by  the  Yellowstone  Ad- 
justment Company  of  Pocatello,  Idaho,  which  re- 
port was  made  to  the  St.  Paul-Mercury  Indemnity 
Company,  a  corporation,  such  report  being  a  writ- 
ten report  and  one  based  u]oon  the  investigation 
that  was  made  by  the  Yellowstone  Adjustment 
Company  at  the  request  of  the  plaintiff,  St.  Paul- 
Mercury  Indemnity  Company,  a  corporation,  or 
Merrill  &  Merrill. 

II. 

Letter  of  Merrill  &  Merrill  addressed  to  the  St. 
Paul-Mercur}^  Indemnity  Company,  a  corporation, 
which  letter  was  written  after  the  report  of  the 
investigation  which  was  made  by  the  Yellowstone 
Adjustment  Company  and  such  report  was  in  the 
hands  of  Merrill  &  Merrill. 

III. 

Letter  from  the  St.  Paul-Mercury  Indemnity 
Company  to  Merrill  &  Merrill  directing  that  such 
firm  handle  the  defense  for  the  C.  H.  Elle  Con- 
struction Company,  the  defendant  in  the  State 
Court  and  one  of  the  plaintiffs  in  the  present  case. 

lY. 

The  letter  wherein   Merrill  &  Merrill   were   di- 
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reeled  by  the  St.  Paul-Mercury  Indemnity  Com- 
pany to  handle  all  matters  pertaining  to  the  said 
accident  that  was  referred  to  in  the  pleadings  in 
the  State  Court  on  behalf  of  C.  H.  Elle  Construc- 
tion Company. 

V. 
Letter  from  Merrill  &  Merrill  to  St.  Paul-Mer- 
cury Indemnity  Company  seeking  authority  to  pay 
judgment  in  the  District  Court  action,  and  the  re- 
ply thereto  authorizing  the  payment  of  the  judg- 
ment obtained  in  the  District  Court  against  C.  H. 
Elle  Construction  Company. 

VI. 

Letter  from  St.  Paul-Mercury  Indemnity  Com- 
pany authorizing  Merrill  &  Merrill  to  institute  the 
present  action  in  the  name  of  C.  H.  Elle  Construc- 
tion Company. 

YII. 

The  information  sought  by  the  defendant  is 
sought  in  good  faith,  and  attached  hereto  and  made 
a  i)art  hereof  is  the  affidavit  of  defendant's  attor- 
ney 0.  R.  Baum,  in  support  of  this  motion. 

Dated  this  29th  day  of  November,  1956. 

/s/  O.  R.  BAUM, 

/s/  RUBY  Y.  BROWN, 

/s/  BEN  PETERSON, 

Attorneys  for  Defendant. 
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AFFIDAVIT  OF  0.  R.  BAUM 

State  of  Idaho, 
County  of  Bannock — ss. 

O.  R.  Baiim,  being  first  duly  sworn,  on  his  oath 
sx/aies  I 

That  he  is  one  of  the  attorneys  for  the  above 
named  defendant  and  he  makes  this  affidavit  in 
support  of  the  Motion  for  Production  of  Docu- 
ments and  Things  for  Inspection,  Coi)ying  and 
Photographing  which  is  attached  hereto;  that  the 
production  of  the  documents,  papers,  statements 
and  things  requested  is  made  in  good  faith;  that 
he  has  been  informed  and  therefore  verily  believes 
that  the  matters  and  things  so  sought  in  said  mo- 
tion are  competent  as  evidence  in  said  cause  and 
are  especially  competent  by  reason  of  the  fact  that 
the  defense  in  the  action  by  the  said  C.  H.  Elle 
Construction  Company  was  carried  on  at  the  direc- 
tion of  and  under  the  control  of  the  plaintiff  St. 
Paul-Mercury  Indemnity  Company  and  that  such 
company  emi:»]oyed  counsel  and  at  all  times  was  in 
full  and  complete  control  of  said  defense;  that  the 
facts  sought  to  be  elicited  are  facts  necessary  to  be 
shown  and  produced  in  said  cause  in  the  further- 
ance of  justice  and  in  securing  all  the  facts  com- 
petent upon  the  issues  to  be  tried. 

That  the  adjustment  made  ])y  the  St.  Paul-Mer- 
cury Indemnity  Company  was  made  without  con- 
sultation or  consent  of  said  defendant  as  to  the  ad- 
visability of  such  adjustment  l>eing  made. 

That  the  said  j)laintiff  herein,  St.  Paul-Mercury 
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Indemnity  Company,  was  at  all  times  aware  of 
the  defense  as  prepared  and  made  by  the  said  Wil- 
liam S.  Gagon  in  the  said  state  court  in  the  State 
of  Idaho ;  that  no  appeal  was  taken  to  the  Supreme 
Court  of  the  State  of  Idaho;  that  an  adjustment 
was  made,  all  as  hereinbefore  stated. 

The  motion  herein  made  is  made  in  good  faith 
and  the  affiant  as  one  of  counsel  for  defendant  de- 
sires to  inspect  said  documents  solely  for  the  pur- 
pose of  establishing  facts  to  be  used  as  evidence  in 
the  above  entitled  cause  and  affiant  does  not  intend 
to  use  said  information  for  any  other  purpose  or 
to  convey  the  same  to  any  other  party  or  persons. 

Dated  this  29th  day  of  November,  1956. 

/s/  O.  R.  BAUM. 
Subscribed  and  sworn  to  before  me  this  29th  day 
of  November,   1956. 

[Seal]        /s/'  JAYSON   C.   HOLLADAY, 
Notary  Public  for  Idaho. 

Residing  at  Pocatello,  Idaho. 
[Endorsed] :    Filed  November  30,  1956. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ORDER 

December  3,  1956 
This  case  came  on  regularly  this  date  in  open  ' 
court  for  hearing  on  defendaut's  Motion  for  pro- ^ 
duction  of  Docimients  and  things  for  Inspection,  ■ 
copying  and  photographing;  Wesley  Merrill  ap- ' 
pearing  as  counsel  for  Plaintiffs  and  O.  R.  Baiun  . 
and  Ben  Peterson  appearing  for  Defendant. 
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After  hearing  counsel  for  the  respective  parties 
and  being  advised  in  the  premises,  the  Court 
granted  the  Motion. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ORDER 

December  1,  1956 — Judge  Clark 
Upon  this  matter  being  re-set  for  Coui*t  Trial 
on  Monday,  December  10,  1956  at  10  o'clock  A.M., 
and  the  Court  being  advised  in  the  premises,  it 
was  Ordered  that  the  setting  be  vacated  and  the 
matter  be  su.bmitted  on  depositions  and  briefs,  the 
plaintiff  to  have  20  days  to  file  its  opening  brief, 
the  defendant  to  have  20  days  to  reply  to  the 
opening  brief  and  the  plaintiff  10  days  to  reply  to 
the  defendant's  brief. 


[Title  of  District  Court  and  Cause.] 

DEPOSITION  OF  M.  BURKE  HORSLEY 

Taken  on  behalf  of  the  plaintiffs: 

State  of  Idaho, 
County  of  Bannock, 
District  of  Idaho, 
Eastern  Division — ss. 

M.  Burke  Horsley,  of  Soda  Springs,  Coimty  of 
Caribou,  State  of  Idaho,  a  witness  called  by  the 
plaintiffs  herein,  being  duly  cautioned  and  sworn 
to  testify  the  whole  truth,  and  being  carefully  ex- 
amined, deposes  and  says  as  follows: 
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Mr.  Merrill:  It  is  stipulated  between  the  parties 
through  their  respective  counsel  in  this  action  that 
on  this  date,  the  12th  day  of  December,  1956,  be- 
fore Earl  H.  Weaver,  a  Notary  Public  for  the 
State  of  Idaho,  residing  at  Pocatello,  Idaho,  that 
the  deposition  of  M.  Burke  Horsley  may  be  taken 
on  behalf  of  the  plaintiffs.  Wesley  Merrill  of  Mer- 
rill &  Merrill  appearing  for  and  on  behalf  of  the 
[1*]  plaintiffs,  and  O.  R.  Baum  and  Ben  Peterson 
appearing  on  behalf  of  the  defendant;  that  this 
deposition  may  be  taken  at  the  Courthouse  in  Poca- 
tello, Bannock  County,  Idaho,  at  1:30  o'clock  p.m., 
December  12th,  1956. 

Judge  Baum:  And  that  the  deposition  of  C.  H. 
Elle  may  be  taken  at  this  time  on  behalf  of  the  de- 
fendant, and  the  same  appearances  as  heretofore 
noted. 

Mr.  Merrill :  And  it  may  be  stipulated  that  the 
depositions  need  not  be  signed. 

Judge  Baum:     Yes.  ' 

Direct  Examination 

Q.  (By  Mr.  Merrill) :  Will  you  please  state 
your  name  ?  A.     M.  Burke  Horsley. 

Q.     Where  do  you  live? 

A.     Soda  Springs,  Idaho. 

Q.  Directing  your  attention  to  August,  the  22nd, 
1954,  were  you.  involved  in  an  automobile  accident 
on  that  date?  A.     I  was.  ; 

r 


*  Page    numbers    appearing    at    bottom    of    page    of    Original 
Deposition. 
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Q.     And  for  whom  were  yon  working? 

A.     C.  H.  Elle  Constrnction  Company. 

Q.  And  approximately,  wha,t  was  the  location 
of  the  accident?  [2] 

A.  Approximately  four  miles  west  of  Soda 
Springs. 

Q.  At  the  time  of  the  accident  would  you  state 
whether  or  not  you  were  in  your  emplopnent  and 
working  for  the  C.  H.  Elle  Construction  Company? 

A.     I  was. 

Q.     Now,  what  day  of  the  week  was  it? 

Judge  Bauiii:  Just  a  minute.  We  ^^^11  object 
at  this  time  to  this  line  of  questioning,  Mr.  Mer- 
rill, it  is  all  immaterial,  and  we  move  that  the  an- 
swer be  stricken  and  likewise  the  previous  answers. 

Q.  (By  Mr.  Merrill,  resiuning) :  What  day  of 
the  Aveek  was  it,  this  accident?  A.     Sunday. 

Q.     What  vehicle  were  you  driAT.ng? 

A.  Driving  a  two  ton  truck  belonging  to  Mr. 
Wm.  Gagon. 

Q.  That  described  as  a  1954  truck  ?  1954  Chev- 
rolet truck?  A.     Yes. 

Q.  And  Avould  you  tell  us,  Mr.  Horsley,  who 
you  contacted  to  get  the  truck? 

Judge  Baum:  We  object  as  being  immaterial 
and  not  within  the  issues. 

A.     Mrs.  William  Gagon. 

Q.     And  how  did  you  contact  her? 

A.     By  telephone. 

Q.     And  where  was  she?  [3] 

A.     She  was  at  her  sister's. 
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Q.     And  you  contacted  her  for  what  purpose? 

A.     For  the  purpose  of  borrowing  the  truck. 

Q.     And  did  you  get  the  vehicle  from  her? 

A.     I  did. 

Q.     Where  did  you  go  to  get  it? 

A.     To  the  himber  yard. 

Q.     And  who  was  there? 

A.     Mrs.  Gagon  and  myself. 

Q.     Did  you  see  who  unlocked  the  lumber  yard? 

A.     Mrs.  Gagon. 

Q.     How  did  you  get  the  keys? 

A.     Mrs.  Gagon  gave  them  to  me. 

Q.  At  the  time  of  your  taking  the  vehicle  at 
the  lumber  yard  will  you  state  whether  or  not 
there  was  any  discussion  as  to  the  rental  of  it? 

A.     I  think  not. 

Q.  Was  there  any  discussion  as  to  payment  of 
gas  and  oil  consumed?  1 

A.     Not  that  I  remember. 

Q.  Will  you  state  whether  or  not  Mrs.  Gagon 
refused  to  give  you  the  keys  and  j)ermission  to 
use  the  truck?  A.     No,  she  didn't. 

Q.  After  this  accident,  Mr.  Horsley,  did  you 
advise  any  one  in  the  Gagon  family  as  to  the  acci- 
dent? [4] 

A.  I  called  the  house  from  the  hospital  and] 
Bill  wasn't  there  and  I  talked  to  Mrs.  Gagon. 

Q.     And  you  advised  her  of  the  accident? 

A.    I  did. 

Q.     Did  you  have  occasion  at  any  time  after  thisJ 
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accident  to  go  by  the  scene  of  the  accident  with 

Mr.  William  Gagon? 

A.  Well,  as  I  remember  it  he  drove  me  to  Grace 
the  following  day. 

Q.     The  day  after  the  accident? 

A.     The  day  after. 

Q.     And  yon  went  past  the  scene  of  the  accident  ? 

A.     We  went  x>tist  the  scene  of  the  accident. 

Q.  Will  you  state  Avhether  or  not  you  had  ever 
been  told  by  Mr.  Gagon  that  you  did  not  have  per- 
mission to  use  the  truck? 

Judge  Baum:  We  object  on  the  ground  it  is  in- 
competent, irrelevant  and  iixmiaterial  and  not 
within  the  issues.     Go  ahead. 

A.     Not  that  I  remember. 

Q.  (By  Mr.  Merrill,  resuming)  :  If  there  had 
been  any  criminal  action  filed  against  you  based 
upon  the  use  of  that  truck  without  permission  you 
would  know  it?  A.     Not  that  I  know  of.  [5] 

Q.     You  would  know  it  if  there  had  been? 

A.     I  undoubtedly  would. 

Q.  Have  you  ever  used  any  equipment  of  Mr. 
Gagon 's  before  this  one  day? 

A.  I  borrowed  a  truck  from  Mr.  Gagon  one  time 
previously. 

Q.     For  what  purpose? 

A.     To  haul  steel  forms  from  Pocatello  to  Grace. 

Q.     Who  were  you  working  for? 

A.     C.  H.  Elle  Construction  Company. 

Q.     Have   you   had   any   occasion   to   borrow  or 
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use  other  equipment  from  the  Gagon  Lumber  Com- 
pany? 

Judge  Baum:  Objected  to  as  too  general,  incom- 
petent, irrelevant  and  immaterial  and  not  tied  in 
with  the  present  accident,  or  with  the  C.  H.  Elle 
Construction  Company. 

Q.  (By  Mr.  Merrill,  resuming)  :  Let  me  add  to 
that  question  prior  to  August  22nd,  1954? 

A.  The  only  time  I  can  think  of  I  used  to  use 
IMr.  Gagon's  concrete  cement  mixer.  We  buy  ce- 
ment from  Mr.  Gagon  and  we  have  used  his  con- 
crete mixer. 

Q,     Now,   by  we   who   do   you   mean? 

A.    Myself. 

Q.  Yourself.  You  were  not  working  for  Mr. 
Elle?  [6]  A.     No. 

Q.  Bid  you  make  any  arrangements  as  to  plac- 
ing gasoline  in  the  vehicle  before  you  left  town? 

Judge  Baum:    We  object  to  that  as  too  general. 

A.     I  don't  understand  that,  Mr.  MeiTilL 

Q.  (By  Mr.  Merrill,  resuming) :  Let  me  ask 
you  this.  Where  did  you  go  immediately  aft^r 
you  left  the  lumber  yard  at  the  time  you  borrowed 
this  vehicle? 

A.  As  I  remember  I  serviced  the  truck  before 
I  left. 

Q.  And  by  servicing  the  truck  what  do  you 
mean  ?  . 

A.     I  checked  the  oil  and  filled  it  with  gas. 

Q.  Was  that  in  line  of  your  employment  vAW\ 
Mr.  EUe? 
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A.  You  might  say  it  was  in  line.  Of  course,  it 
is  something  that  has  to  l^e  done. 

Q.     Yes.     I  believe  that  is  all. 

Cross  Examination 

Q.  (By  Judge  Baum) :  Mr.  Horsley,  you  said 
that  you  had  borrowed  this  truck  once  before  from 
Mr.  Gagon,  tell  us  did  you  ever  borrow  this  truck 
before  from  Mr.  Gagon  that  you  know  of? 

A.  I  am  not  sure  that  I  borrowed  it  from  Mr. 
Gagon.    I  did  use  the  tinick. 

Q.  When  you  answered  counsel  that  you  bor- 
rowed it  from  [7]  Mr.  Gagon  that  was  not  a  cor- 
rect answer,  is  that  right? 

A.  No,  I  am  not  sure  that  I  l^orrowed  it  from 
Mr.  Gagon.     I  did  use  the  truck. 

Q.     You  used  the  truck  one  other  time? 

A.    Yes. 

Q.  And  you  don't  know  from  whom  you  got  it, 
do  you?  A.     No,  I  don't  remember. 

Q.  Then  you  didn't  intend  to  answer  the  ques- 
tion that  you  l)orrowed  it  from  Mr.  Gagon  the 
other  time,  is  that  right?  A.     That  is  right. 

Q.  On  this  day  that  you  got  the  truck,  the  day 
of  the  accident,  you  attempted  to  borrow  other 
trucks,  or  another  truck  before  contacting  Mrs. 
Gagon  ? 

Mr.  Merrill:  We  will  object  to  that  upon  the 
ground  immaterial. 

A.  I  did  go  to  Mr.  Corbett's  house  but  he  wasn't 
home. 
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Q.     Then  after  that  you  called  Mrs.  Gagon? 

A.    Yes. 

Q.     Did  you  attempt  to  find  Mr.  Gagon  that  day  ? 

A.    Yes. 

Q.     And  you  were  unable  to  do  so^ 

A.     He  was  out  of  town. 

Q.     When  did  you  go  to  work  for  Mr.  Elle  1  [8] 

A.     Approximately  the  first  of  August. 

Q.     And  that  was  on  a  particular  job,  only? 

A.     Yes. 

Q.     And  that  job  was  what? 

A.     Curb  and  gutter. 

Q.     Where?  A.     Grace. 

Q.     Grace,  Idaho.     Was  there  any  arrangement 
between  you  and  Mr.  Gagon  while  you  were  work-  ; 
ing  for  Mr.  Elle  to  borrow  his  truck?  ! 

A.     No,  there  was  no  direct  understanding.  j 

Q.     You   had  used   Mr.   Gagon's  trucks   several  j 
times  before,  had  you  nof? 

A.     Yes,  I  had  used  it  previously.  j 

Q.     Under  what  circmnstances  was  it? 

A.     In  my  own  business  to  deliver  merchandise. 

Q.     Purchased  from  whom?  A.     Gagon. 

Q.     And  that  was  part  of  the  understanding  it 

•j 
was  to  be  delivered?  ; 

A.     To  deliver  merchandise,  yes. 

Q.     On  those  occasions  what  would  happen?         j 

Mr.  Merrill:    Object  to  as  immaterial.  ■ 

A.     Well,   didn't  have   a   delivery  man  and  we 

needed  material  and  had  to  load  it  and  unload  itJ 
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Q.  (By  Judge  Baum,  resuming) :  And  you 
would  take  his  truck?  A.    Yes. 

Q.  And  that  is  the  only  time  you  used  Mr. 
Gagon's  truck  in  getting  material  you  purchased 
from  him?  A.     Yes. 

Q.  Did  Gagon  have  that  same  arrangement  mth 
other  customers,  do  you  know? 

A.     Well,  I  think  so. 

Q.  You  mentioned  something  about  using  a  con- 
crete mixer;  was  that  on  another  job  for  yourself? 

A.     My  o'wn  job,  yes. 

Q.     It  had  nothing  to  do  with  this  Grace  job? 

A.     No. 

Q.  Did  you  on  the  day  of  the  accident  attempt 
to  locate  William  Gagon  first  before  you  contacted 
Mrs.  Gagon  ?  A.     Yes,  I  looked  for  Mr.  Gagon. 

Q.     And  you  found  he  was  where? 

A.  I  understood  that  he  was  fishing ;  he  was  out 
of  town. 

Q.  And  it  was  after  that  then  that  you  at- 
tempted to  contact  Mr,  Corbett  that  you  consulted 
with  Mrs.  Gagon?  A.     Yes,  sir. 

Judge  Baum:    That  is  all.  [10] 

Redirect  Examination 

Q.  (By  Mr.  Merrill)  :  Did  you  talk  with  Mr. 
Corbett  before  you  tried  to  find  Mr.  Gagon? 

A.  I  looked  for  Mr.  Gagon  first  as  I  remem- 
ber— it  has  been  a  long  time  ago.  I  think  I  looked 
for  Mr.  Gagon  first  and  I  was  infonned  that  he 
was  out  of  town  fishing  and  I  think  I  drove  up 
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to  Mr.  Corbett's  home  and  he  was  out  of  to\\Ti  and 
then  I  called  Mrs.  Gagon. 

Q.  And  it  was  from  Mrs.  Gagon  that  you  got 
permission  to  use  the  truck?  A.     Yes,  sir. 

Mr.  Merrill:    That  is  all. 

Judge  Baum:    That  is  all. 

(Witness  excused.)  [11] 

Judge  Baum:  It  is  stipulated  between  coimsel 
that  the  present  action  was  filed  prior  to  the  filing 
of  the  answer  of  the  C.  H.  Elle  Construction  Com- 
pany in  the  suit  entitled  Mary  Lou  Campbell,  and 
others,  versus  the  C.  H.  Elle  Construction  Com- 
pany and  William  S.  Gagon,  and  that  the  suit  was 
originally  entitled  C.  H.  Elle  Construction  Com- 
pany, a  corporation,  versus  Western  Casualty  and 
Surety  Company,  and  it  was  filed  on  September 
19th,  1955,  and  that  the  trial  of  the  action  entitled 
Mary  Lou  Campbell,  and  others,  versus  C.  H.  Elle 
Construction  Company  was  in  December,  1955. 

Mr.  Merrill:     Yes. 

Judge  Baum:    We  will  call  Mr.  C.  H.  Elle. 

C.  H.  ELLE 

of  the  City  of  Pocatello,  coimty  of  Bannock,  and 
State  of  Idaho,  a  witness  called  on  behalf  of  the 
defendant  herein,  being  duly  cautioned  and  sworn 
to  testify  the  whole  truth,  and  being  carefully  ex- 
amined, deposes  and  says  as  follows: 

Q.     (By  Judge  Baum):    Your  name,  please? 

A.     C.  H.  Elle. 
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Q.  Wliat  connection  have  you  with  the  C.  H. 
Elle  Construction  Company? 

A.     I  am  the  President. 

Q.  And  were  you  President  of  that  construction 
company  during  the  year  1955?  [12]  A.     Yes. 

Q.  You  are  acquainted  with  Mr.  Burke  Hors- 
ley?  A.    Yes. 

Q.  You  and  he  were  connected  in  having  a  job 
at  Grace,  Idaho?  A.     Yes,  sir. 

Q.  Do  you  recall  the  suit  of  Mary  Lou  Camp- 
bell, and  others,  versus  C.  H.  Elle  Construction 
Company  and  M.  Burke  Horsley  and  other  parties  ? 

A.     Yes,  sir. 

Q.  Do  you  recall  of  a  suit  being  'filed  in  Sep- 
tember, 1955,  entitled  C.  H.  Elle  Construction 
Company,  a  corporation,  versus  Western  Casualty 
and  Surety  Company,  or  did  you  know  anything 
about  it? 

A.  I  didn't  know  C.  H.  Elle  Construction  Com- 
pany. 

Q.  If  it  is  a  fact,  Mr.  Elle,  that  in  September, 
1955,  a  suit  was  filed  in  the  United  States  District 
Court,  for  the  District  of  Idaho,  Eastern  Division, 
entitled  C.  H.  Elle  Construction  Company,  a  cor- 
poration, versus  Western  Casualty  and  Surety 
Compan}^,  did  you  know  anything  about  that  at  the 
time  of  its  filing? 

A.  No,  I  don't  think  that  the  Elle  Company 
alone.  I  don't  think  the  Elle  Company  alone  was 
suing. 

Q.    If  it  is  a  fact  that  the  C.  H.  Elle  Construe- 
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tion  Company  was  the  only  plaintiff,  and  the  West- 
ern Casualty  [13]  and  Surety  Company  was  the 
defendant,  and  that  the  suit  was  filed  in  Septem- 
ber, 1955,  did  you  know  anything  about  that  suit? 

A.     I  don't  know  that  it  was  filed  that  way. 

Q.  Well,  if  it  was  filed  that  way  did  you  know 
anything   about  it? 

A. (No  answer.) 

Judge  Baum:  Well,  we  just  stipulated  it  was 
filed  that  way,  Mr.  Elle. 

Q.  Did  you  have  any  imderstanding  with  W.  S. 
Gagon,  did  you  on  behalf  of  the  C.  H.  Elle  Con- 
struction Company  have  any  understanding  with 
W.  S.  Gagon  as  to  the  use  of  any  of  his  equipment 
in  the  Grace  job?  A.     No. 

Judge  Baum:     That  is  all. 

Further  Examination 

Q.  (By  Mr.  Merrill)  :  Mr.  Elle,  have  you  or 
had  you  in  the  past  borrowed  from  Mr.  Gagon 
when  you  had  jobs  in  that  area? 

A.  I  believe  that  we  made  one  or  two  small 
rentals  from  him,  yes.  I  think  our  records  show 
that. 

Q.  Now,  Mr.  Elle,  did  you  know  of  the  filing,  or 
was  the  filing  of  a  suit  against  the  Western  Casu- 
alty and  Surety  Company  discussed  with  you  at 
any  time?  A.     Yes.    [14] 

Q.     By  whom?  A.     By  you. 

Q.  And  that  was  prior  to  the  time  the  suit  was 
filed?  A.    Yes. 
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Q.  You  and  I  discussed  the  grounds,  what  it 
was  going  to  be  about  and  you  knew  that  it  was 
to  be  filed? 

A.  Well,  I  understood  the  insurance  company 
was  to  file  the  suit. 

Q.  And  that  the  C.  H.  Elle  Construction  Com- 
pany was  going  to  be  involved? 

A.  The  insurance  company,  through  the  insur- 
ance company. 

Q.     And  who  is  the  insurance  company? 

A.  I  understand  St.  Paul-Mercuiy  was  at  that 
time. 

Q.  So  that  you  were  advised  of  the  filing  of  this 
suit?  A.     We  discussed  it. 

Q.  And  it  was  satisfactory  to  you,  you  gave  your 
permission  ? 

A.     The  insurance  comi)any  do  the  suing. 

Q.  And  the  questions  involved  in  this  suit  were 
discussed  with  you?  A.     Yes. 

Q.  And  you  understood  what  the  suit  was  to  be 
about?  A.     Yes. 

Mr.  Merrill :    Thank  you.     That  is  all.  [15] 

Further  Examination 

Q.  (By  Judge  Baum)  :  In  other  words,  you 
understood  that  the  St.  Paul-Mercury  Indenmity 
was  going  to  bring  the  suit,  is  that  it? 

A.    Yes,  sir. 

Q.  And  not  the  C.  H.  Elle  Construction  Com- 
pany ?  A.     Yes. 

Q.    You  said  that  you  had  several  small  rentals, 
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that  was  when,  now,  when  did  those  rentals  happen 

with  Gagon'? 

A.     I  l)elieve  probably  abont  the  time  we  built 
the  school  down  there.  ■ 

Q.     And  about  how  many  years  ago  was  that?     1 

A.     I  wouldn't  be  sure  whether  it  was  1951  and 
1952,  or  1952  and  1953. 

Q.     And  those  items  consisted  of  the  rental  of 
some  buckets,   didn't  it?  A.     Yes. 

Q.     And  consisted  of  $1.25  for  each  item,  didn't 
it?  A.     Yes. 

Q.     And   that   is   the   only   equipment   that  you 
had  rented  from  him? 

A.     Yes,  so  far  as  I  know. 

Q.     Well,  you  checked  your  records,  did  you  not  ? 

A.     Yes.   [16] 

Q.     And  Mr.  Merrill  was  out  with  your  secretary 
and  checked  your  records  of  your  company? 

A.     Yes.  , 

Judge  Baum:     That  is  all.  : 

Mr.  Merrill:     That  is  all. 

Judge  Baum:     That  is  all,  Mr.  Elle,  thank  you, 
sir. 

(Witness  excused.)   [17] 

Certificate  of  Notary  Attached. 

[Endorsed] :    Filed  December  18,  1956. 
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[Title  of  District  Coui-t  and  Cause.] 

STIPULATION 

It  is  Hereby  Stipulated  and  A^^eed  by  and  be- 
tween the  parties  in  the  above  entitled  matter, 
through  their  counsel  of  record,  as  follows: 

I. 

That  the  following  listed  documents  are  genuine, 
that  their  identification  is  admitted  and  that  there 
is  no  objection  on  the  grounds  of  their  identification 
to  the  same  being  admitted  as  Exhibits  in  this  ac- 
tion, reserving,  however,  the  right  of  objection  on 
all  other  grounds,  said  objections,  if  any,  to  be  made 
in  the  Briefs  of  the  respective  parties  to  be  herein- 
after filed : 

(a)  The  document  attached  hereto  and  marked 
Exhibit  "A,"  designated  as  Second  Amended  Com- 
plaint in  the  case  of  Mary  Lou  Campbell,  et  al.,  vs. 
C.  H.  Elle  Construction  Company,  et  al. 

(b)  The  document  attached  hereto  and  marked 
Exhibit  "B,"  desigiiated  as  Answer  of  William  S. 
Gagon  in  the  case  of  Mary  Lou  Campbell,  et  al.,  v. 
C.  H.  Elle  Construction  Company,  et  al. 

(c)  The  document  attached  hereto  and  marked 
Exhibit  ''C,"  designated  as  Answer  of  C.  H.  Elle 
Construction  Company  in  the  case  of  Mary  Lou 
Campbell,  et  al.,  v.  C.  LI.  Elle  Construction-  Com- 
pany. 

(c  - 1)  The  document  attached  hereto  and  marked 
Exhibit  ''C  - 1,"  designated  as  Answer  of  M.  Burke 
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Horsley  in  the  case  of  Mary  Loii  Campbell,  et  al., 
V.  C.  H.  Elle  Construction  Company,  et  al. 

(d)  The  instrmnent  attached  hereto  and  marked 
Exhibit  "d,"  designated  as  Verdict  in  the  case  of 
Mary  Lou  Campbell,  et  al.,  v.  C.  H.  Elle  Construc- 
tion Comx^any,  et  al. 

(e)  The  instnmient  attached  hereto  and  marked 
Exhibit  "E,"  designated  as  Judgment  on  Verdict  in 
the  case  of  Mary  Lou  Campbell,  et  al.,  y.  C.  H.  Elle 
Construction  Company,  et  al. 

(f)  The  instnunent  attached  hereto  and  marked 
Exhibit  "F,"  designated  as  "Order,"  which  in  tnith 
and  in  fact  is  a  Judgment  signed  by  Henry  Mc- 
Quade,  District  Judge,  granting  judgment  in  favor 
of  William  F.  Gagon  in  the  case  of  Mary  Loui 
Campbell  et  al.,  v.  C.  H.  Elle  Construction  Com-- 
pany,  et  al. 

(g)  The  instrument  attached  hereto  and  marked  I 
Exhibit  ''G,"  designated  as  Satisfaction  of  Judg-- 
ment  in  the  case  of  Mary  Lou  Campbell,  et  al.,, 
V.  C.  H.  Elle  Construction  Company,  et  al. 

(h)  The  two  insurance  policies,  one  issued  by  the'' 
St.  Paul-Mercury  Indemnity  Company,  being  Pol- 
icy 6210145,  together  mth  riders  and  endorsements ; 
also  Standard  Combined  Automobile  Insurance  Pol- 
icy, U.  I.  518973,  issued  by  the  defendant  herein  toi 
William  S.  Gagon,  Soda  Springs,  Idaho;  or  copies 
of  the  respective  insurance  policies;  such  policies 
handed  to  the  Court  ^\4th  this  Stipulation  and  being 
copies  of  the  policies  issued  by  the  respective  com- 
panies. 
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II. 

That  the  instrument  designated  as  S.R.  21,  a  copy 
of  which  has  heretofore  been  attached  to  Plaintiffs^ 
Additional  Request  for  Admission,  is  a  copy  of  the 
instrument  on  file  with  the  Commissioner  of  Law 
Enforcement,  State  of  Idaho,  and  there  is  nO'  objec- 
tion on  the  grounds  of  its  identification  to  the  same 
being  admitted  as  an  Exhibit  in  this  action,  all 
other  objections  however,  are  reserved  by  the  de- 
fendant and  will  be  set  forth  in  its  brief. 

111. 

The  following  is  admitted: 

(a)  That  the  judgment  in  the  case  of  Mary  Lou 
Campbell,  et  al.,  v.  C.  H.  Elle  Construction  Com- 
pany, et  al.,  was  i3aid  by  the  St.  Paul-Mercury 
Indemnity  Company  on  behalf  of  the  C.  H.  Elle 
Constiiiction  Company,  all  in  accordance  Avitli  the 
allegations  of  paragraph  XII  of  Plaintiffs' 
Amended  and  Supplemental  Complaint. 

(b)  Payment  of  costs  advanced  and  attorney's 
fees  to  Merrill  &  Merrill,  Attorneys  at  Law^,  Poca- 
tello,  Idaho,  who  acted  as  the  attorneys  for  the 
C.  H.  Elle  Construction  Company  and  M.  Burke 
Horsley  and  Max  Larsen,  in  the  case  of  Mary  Lou 
Cam.pbell  et  al.  v.  C.  H.  Elle  Construction  Com- 
pany, the  amounts  paid  being  $1500.00  for  attor- 
neys' fees  and  $139.53  for  costs  advanced,  per  at- 
tached statement. 

IV. 
It  Is  Further  Stipulated  that  there  be  admitted 
in  evidence  all  Requests  for  Admissions  and  Replies 
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to  Requests  for  Admissions  heretofore  filed  by  the 
respective  parties  herein,  reserving,  however,  all 
rights  to  objection  to  the  evidence  contained 
therein,  which  said  objections,  if  any,  are  to  be 
made  in  the  briefs  of  the  respective  parties  to  be 
hereinafter  filed. 

V. 

It  Is  Further  Stipulated  that  each  of  the  parties 
hereto  reserves  a  right  to  urge  in  briefs  all  motions 
filed  to  said  pleadings. 

YI. 

That  the  Depositions  heretofore  taken  of  Jessie 
Gagon,  William  S.  Gagon  and  M.  Burke  Horsley 
and  C.  H.  Elle  be  published  and  considered  by  the 
Court  as  e^ddence  to  the  same  extent  as  if  said  tes- 
timony was  adduced  during  the  trial,  reserving  the 
right,  however,  to  object  to  e\ddence  contained  in 
said  Depositions  as  to  its  relevancy,  competency  and 
materiality,  said  objections  if  any,  to  be  made  in  the 
Briefs  of  the  respective  parties  to  be  hereinafter 
filed. 

VII. 

That  in  the  event  the  Court  requests  further  and 
additional  information,  the  same  mil  be  furnished 
by  the  parties  by  a  stipulation  or  deposition. 

YIII. 

That  the  above  entitled  cause  be  heremth  sub- 
mitted to  the  Court  for  decision  upon  the  files,  rec- 
ord, this  Stipulation,  and  the  Depositions  noted  in 
Paragraph  VI  above. 
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Dated  this  7th  day  of  January,  1957. 

MERRILL  &  MERRILL, 
/s/  By   W.  F.  MERRILL, 

Attorneys  for  Plaintiffs. 
/s/  O.  R.  BAUM, 
/s/  RUBY  Y.  BROWN, 
/s/  BEN  PETERSON, 

Attorneys  for  Defendant. 

EXHIBIT  ''A" 

In  the  District  Court  of  the  Fifth  Judicial  District 

of  the  State  of  Idaho,  in  and  for  the 

Coiuity  of  Bannock 

MARY  LOU  CAMPBELL,  and  TERRILL  RAY 
CAMPBELL  and  CURTIS  HOWARD 
CAMPBELL,  Minors,  by  their  Guardian  Ad 
Litem,  MARY  LOU  CAMPBELL, 

Plaintiffs, 

vs. 

C.  H.  ELLE  CONSTRUCTION  CO.,  a  corpora- 
tion, M.  BURKE  HORSLEY,  MAX  LAR- 
SEN,  and  W.  S.  OAGON,  Defendants. 

SECOND  AMENDED  COMPLAINT 

The  plaintiffs  complain  and  for  cause  of  action 
against  defendants,  allege: 

I. 

That  the  x>laintifc,   Terrill   Ray   Campbell,   is   a 
minor  of  the  age  of  six  years;  that  Curtis  Howard 
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Canipl)ell  is  a  minor  of  the  age  of  two  years;  that 
on   Febniary   28,   1955,   Mary   Lou   Campbell   was 
duly  appointed  Guardian  Ad  Litem  of  said  Minor 
children. 

II. 
That  at  all  times  herein  mentioned,  Plaintiff 
Maiy  Lou  Campbell  and  Arnold  Campbell,  now 
deceased,  were  husband  and  wife;  that  Maiy  Lou 
Campbell  is  the  surviving  widow  of  Arnold  Camp- 
bell, deceased,  and  that  Terrell  Ray  Cam]obell  and 
Curtis  Howard  Campbell  are  the  sole  surviving 
children  of  the  marriage  of  Mary  Lou  Campbell 
and  Arnold  Campbell,  deceased,  that  said  plaintiffs 
are  the  sole  surviving  heirs  of  Arnold  Campbell. 

III. 

That  the  Defendant,  C.  H.  Elle  Construction 
Company  is  an  Idaho  corporation  with  principal 
place  of  business  at  Poeatello,  Idaho. 

IV. 

That  at  all  times  mentioned  herein,  defendant, 
William  S.  G-agon,  was  the  owmer  of  a  1954  Chev- 
rolet truck,  bearing  1954  Idaho  license,  3C-1010; 
that  at  such  times  the  defendants,  M.  Burke  Hors- 
ley  and  Max  Larsen,  were  operating  STich  tnick 
with  the  permission  and  consent  of  the  owner,  Wil- 
liam S.  Gagon. 

V. 

That  defendants,  M.  Burke  Horsley  and  Max 
Larsen  were  residents  of  the  State  of  Idaho,  and  on 
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the  22nd  day  of  August,  1954,  were  engaged  as 
agents,  servants  or  employees  of  the  C.  H.  Elle 
Construction  Company,  and  were  at  all  times  herein 
mentioned  acting  as  such  mthin  the  course  and 
scope  of  their  employment,  in  and  were  conveying 
on  said  tiiick  a  certain  Scoopmobile,  the  property 
of  defendant,  C.  H.  Elle  Construction  Co.  for  use 
on  a  street  and  improvement  contract  then  being 
carried  out  by  said  com]oany. 

VI. 

That  on  the  22nd  day  of  August,  1954,  at  approx- 
imately 7 :35  p.m.  and  when  it  was  dark,  the  defend- 
ant, M.  Burke  Horsley  was  dri\dng  and  Max  Larsen 
was  riding,  giving  suggestions  and  directions  and 
participating  in  the  operation  of  the  Chevrolet 
truck  traveling  in  an  easterly  direction  on  U.  S. 
Highway  30,  North,  at  a  point  approximately  2% 
miles  west  of  Soda  Springs,  Caribou  County,  Idaho. 

VII. 

That  at  such  time  and  place,  the  deceased  Arnold 
Campbell  was  riding  in  and  driving  his  automobile 
in  a  westerly  direction  on  U.  S.  Higlnvay  30,  North, 
approximately  2^/2  miles  west  of  Soda  Springs, 
Idaho,  in  Caribou  County.  That  at  such  time  and 
place  the  Chevrolet  truck  was  negligently  operated 
in  such  fashion  that  the  truck  was  caused  to  collide 
with  the  sedan  in  which  Arnold  Campbell  was  rid- 
ing; that  the  injuries  hereinafter  set  forth  were 
caused  solely  and  proximately  by  reason  of  the  neg- 
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ligence,  carelessness  and  recklessness  of  the  defend- 
ants and  each  of  them  in  one  or  more  of  the  follow- 
ing particulars : 

a.  In  oi^erating  and  permitting  the  operation  of 
such  truck,  at  40  to  50  miles  per  hour,  a  speed 
greater  than  was  reasonable  and  proper  in  view  of 
the  traffic,  condition,  surface  and  \vidth  of  the  road 
and  particularly  in  view  of  the  heavy  scoopmobile 
then  being  caiTied  by  the  truck  at  such  time  and 
place ; 

b.  In  operating  and  permitting  the  operation  of 
the  Chevrolet  truck  at  such  speed  and  in  such  man- 
ner as  to  endanger  the  life,  limb  and  property  of 
Arnold  CampbeU,  deceased; 

c.  In  driving  or  causing  to  be  driven  the  said 
truck,  or  permitting  it  upon  the  left  half  of  the 
highway ; 

d.  In  failing  to  give  to  the  decedent,  Arnold 
Campbell,  at  least  one-half  of  the  main  traveled 
portion  of  the  roadway  as  the  vehicles  approached 
from  opposite  directions; 

e.  In  driving  and  permitting  the  operation  of 
said  tiiick  at  a  time  when  it  had  been  loaded  by 
defendants  Horsley  and  Larsen  mth  a  heavy  scoop- 
mobile which  had  not  been  firmly  and  properly 
secured  in  the  bed  of  said  truck. 

That  such  negligence  on  the  part  of  the  defend- 
ants and  each  of  them  caused  said  truck  to  nm 
into,  collide  mth,  and  crush  the  automobile  being 
driven  by  Arnold  Campbell. 
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VIII. 
That  by  reason  of  such  negligence  of  the  defend- 
ants and  each  of  them  and  as  a  direct  and  proxi- 
mate result  thereof,  Arnold  Campbell  suffered  a 
deep  cut  on  the  left  eye  below  the  bone,  two  broken 
ribs,  dislocation  of  the  left  leg  at  the  hips,  crushed 
chest,  a  bruise  of  the  head  and  other  injuries  which 
caused  Arnold  Campbell  to  die  (illegible). 

IX. 

That  directly  and  proximately  by  reason  of  care- 
lessness and  negligence  of  defendants  and  each  of 
them,  and  as  a  direct  and  proximate  result  thereof, 
plaintiffs  have  been  deprived  of  the  companionship, 
support,  society,  aid  and  comfort  of  their  husband 
and  father,  all  to  their  further  damage  in  the  sum 
of  $100,000.00. 

Second  Cause  of  Action 

Plaintiffs  replead  all  of  the  allegations  contained 
in  Paragraphs  I  through  VIII  of  the  First  Cause 
of  Action  and  refer  to  and  incorporate  the  same  in 
this  cause  of  action  as  fully  as  though  herein  re- 
pleaded. 

I. 

That  directly  and  proximately  by  reason  of  the 
carelessness,  and  negligence  of  the  defendants  and 
each  of  them,  plaintiff,  Mary  Lou  Campbell,  has 
been  further  damaged  in  that  Mary  Lou  Campbell 
was  compelled  to  and  did  incur  indebtedness  in  the 
sum  of  $780.00  for  funeral  and  burial  expenses  of 
Arnold  Campbell,  and  the  further  simi  of  $116.45 
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for  medical   and   hospital   ex]oenses   in   connection 
with  the  hospitalization  and  treatment  of  Arnold 
Campbell,  following  the  accident,  and  prior  to  his 
death. 

Third  Cause  of  Action 

Plaintiffs  re-plead  all  of  the  allegations  contained 
in  Paragraphs  I  through  VII  of  the  First  Cause  of 
Action  and  refer  to  and  incor[:»orate  the  same  in 
this  cause  of  action  as  though  they  were  again  fully 
set  forth  herein. 

I. 

That  ])y  reason  of  the  collision  heretofore  men- 
tioned, the  automobile  l>elonging  to  the  plaintiff, 
Mary  Lou  Campbell,  and  the  deceased,  Arnold 
Campbell,  was  so  badly  wrecked  and  damaged  that 
it  could  not  be  restored  or  repaired;  that  the  rea- 
sonal)le  value  of  such  automobile  immediately  prior 
to  tlie  collision  was  $1,750.00.  That  the  reasonable 
value  thereof  immediately  foUomng  the  collision 
was  $130.00;  that  directly  and  proximately  as  a  re- 
sult of  the  negligence  and  carelessness  of  the  de- 
fendants as  aforesaid,  i^laintiff,  Mary  Lou  Camp- 
bell, has  been  further  damaged  in  the  sum  of 
$1,620.00. 

Wherefore,  Plaintiffs  pray  judgment  against  the 
defendants  and  each  of  them  as  follows: 

1.  For  the  sum  of  $100,000.00  damages  on  the 
first  cause  of  action. 

2.  For  the  sum  of  $896.45  on  the  second  cause  of 
action. 

3.  For  the  further  sum  of  $1,620.00  on  the  third 
cause  of  action. 


Western  Casualty  and  Sui^ety  Co.  159 

Exhibit  ''A"— (Continued) 
4.    For  costs  of  suit. 

55.  For  all  other  and  further  relief  as  to  the 
court  may  seem  just  and  proper  and  for  all  general 
relief. 

GEE  &  HARGRAVES, 
/s/  By   MERRILL  K.  GEE, 

Attorneys  for  Plaintiffs. 
Duly  Verified. 

Acknowledgment  of  Service  Attached. 

[Endorsed] :  Second  Amended  Complaint  Filed 
August  16,  1955. 

EXHIBIT  '^B" 

[Title  of  District  Court  and  Cause  No.  18915.] 

ANSWER  OF  DEFENDANT,  W.  S.  GAGON 

Comes  now  the  defendant,  W.  S.  Gagon,  and  as 
and  for  his  answer  to  the  second  amended  com- 
plaint of  the  said  plaintiffs,  alleges,  affirms,  admits 
and  denies  as  follows: 

I. 

Defendant  denies  each  and  eveiy  allegation  in 
said  Second  Amended  Complaint  contained,  save 
and  except  those  allegations  hereinafter  specifically 
admitted  or  modified. 

IL 

Answering  paragraph  I  of  said  second  amended 
complaint  your  answering  defendant  admits  that 
on  February  28,  1955,  Mary  Lou  Campbell  was 
duly  appointed  guardian  ad  litem,  ]Dut  states  that 
he  has  not  sufficient  information  in  reference  to  the 
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other  allegations  in  said  paragraph  upon  which  to 
base  an  affirmation  or  denial  and  therefore  denies 
the  same. 

III. 
Answering  paragraph  II  of  said  second  amended 
comi)laint  your  answering  defendant  states  that  he 
has  not  sufficient  information  upon  which  to  base 
an  affirmation  or  denial  upon  the  matters  therein 
contained  and  therefore  denies  the  same. 

IV. 

Answering  paragraph  III  of  said  second  amended 
complaint  your  answering  defendant  admits  the 
same. 

V. 
Answering  paragraph  IV  of  said  second  amended 
complaint  your  answering  defendant  admits  that  he 
was  the  owner  of  a  1954  Che^rrolet  truck,  bearing 
license  3C-1010,  but  denies  the  remaining  part,  of 
said  paragraph,  to  wit,  the  follomng: 

''that  at  such  times  the  defendants,  M.  Burke 
Horsley  and  Max  Larsen,  were  operating  such 
truck  with  the  permission  and  consent  of  the 
o^vner,  William  S.  Gagon." 

VI. 

Answering  paragraph  V  of  said  second  amended 
complaint  your  answering  defendant  states  that  he 
has  not  sufficient  information  upon  which  to  base 
an  affirmation  or  denial  of  the  same  and  therefore 
denies  the  allegations  therein  contained. 
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VII. 
Answering  paragraph  VI  of  said  second  amended 
complaint  your  answering  defendant  denies  each 
and  every  allegation  therein  contained  but  states 
that  he  has  been  advised  that  M.  Burke  Horsley 
was,  on  the  22nd  day  of  August,  1954,  driving  the 
Chevrolet  truck  referred  to  in  said  paragraph. 

VIII. 

Answering  paragraph  VII  of  said  second 
amended  complaint  your  answering  defendant  de- 
nies each  and  every  allegation  therein  contained. 

IX. 

Answering  paragraph  VIII  of  said  second 
amended  complaint  your  answering  defendant  de- 
nies each  and  every  allegation  therein  contained 
but  states  that  the  said  Arnold  Campbell  received 
an  injury  in  an  automol^ile  accident  but  as  to  the 
extent  of  said  injury  your  answering  defendant  has 
not  sufficient  information  upon  which  to  l^ase  an 
affimiation  or  denial  and  therefore  denies  the  same. 

X. 

Answering  paragraph  IX  of  said  second  amended 
complaint  your  answering  defendant  denies  each 
and  every  allegation  therein  contained. 

Answer  to  Second  Cause  of  Action 
Plaintiffs  having  adopted  paragraphs  I  through 
VIII  of  their  first  cause  of  action  as  paragi-aphs  I 
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through  VIII  of  their  second  cause  of  action,  your 
answering  defendant  adopts  paragraphs  I  through 
IX  of  his  answer  to  plaintiffs'  paragraphs  I 
through  VIII  of  their  first  cause  of  action  as  his 
answer  to  the  adopted  paragraphs  I  through  VIII 
of  plaintiffs'  second  cause  of  action,  and  further 
alleges : 

X. 
AnsAvering  paragraph  I,  so  tenned  in  the  said 
second  cause  of  action,  your  answering  defendant 
states  that  he  has  no  infonnation  upon  which  to 
base  an  affirmation  or  denial  thereof  and  therefore 
denies  the  same. 

Answer  to  Third  Cause  of  Action 
Plaintiffs  having  adopted  paragraphs  I  through 

VII  of  their  fii^t  cause  of  action  as  paragraphs  I 
through  VII  of  their  third  cause  of  action,  your 
answering  defendant  adopts  paragraphs  I  through 

VIII  of  his  answer  to  plaintiffs'  paragraphs  I 
through  VII  of  their  first  cause  of  action  as  his 
answer  to  the  adopted  paragraphs  I  through  VII  of 
plaintiffs'  third  cause  of  action  and  further  alleges : 

IX. 

Answering  paragraph  I,  so  termed  in  the  said 
third  cause  of  action,  your  answering  defendant  de- 
nies the  allegations  therein  contained. 

First  Affimiative  Defense 
Further   answering   said    second    amended    com- 
plaint and  as  a  first  affimiative  defense  thereto  your 
answering  defendant  states: 
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I. 

That  the  said  Arnold  Campbell,  he  being  the  hus- 
l)and  of  Mary  Lou  Campbell,  did  not  exercise  ordi- 
nary care,  caution  or  pnidence  in  the  premises  to 
avoid  said  accident,  and  the  resulting  injuries,  if 
any,  complained  of  were  directly  and  proximately 
contributed  to  and  caused  by  the  fault,  carelessness 
and  negligence  of  the  said  Arnold  Campbell  in  the 
premises,  and  the  fault,  carelessness  and  negligence 
of  the  said  Arnold  Campbell  contributed  to  and 
caused  whatever  injuries  the  said  Arnold  Campbell 
received,  and  that  such  fault,  negligence  and  care- 
lessness of  the  said  Arnold  Campbell  was  and  is 
imputed  to  the  plaintiff,  Mary  Lou  Campbell,  she 
being  the  sui^iving  spouse  of  said  Arnold  Camp- 
bell, deceased. 

11. 

That  the  said  Arnold  Campbell,  he  being  the  hus- 
band of  Mary  Lou  Campbell,  did  not  exercise  ordi- 
nary care,  caution  or  prudence  in  the  premises  tO' 
avoid  said  accident,  and  the  resulting  injuries,  if 
any,  complained  of  were  directly  and  proximately 
contributed  to  and  caused  by  the  fault,  carelessness 
and  negligence  of  the  said  Arnold  Campbell  in  the 
premises,  and  the  fault,  carelessness  and  negligence 
of  the  said  Arnold  Campbell  were  the  sole  causes 
of  whatever  injuries  the  said  Arnold  Campbell  re- 
ceived, and  that  such  fault,  negligence  and  careless- 
ness of  the  said  Arnold  Campbell  was  and  is  im- 
puted  to   the   plaintiff,    Mary   Lou    Campbell,    she 
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being  the  siu-^dving  spouse  of  said  Arnold  Camp- 
bell, deceased. 

Second  Affirmative  Defense 
Further   answering   said    second   amended    com- 
plaint and  as  a  second  affimiative  defense  thereto 
your  answering  defendant  states: 

I. 

That  the  said  Arnold  Campbell,  he  being  the  de- 
ceased father  of  Terrell  Ray  Campbell  and  Curtis 
Howard  Campbell,  ])eing  minors,  and  being  mem- 
bers of  the  household  of  Arnold  Campl>ell  and 
Mary  Lou  Campbell,  did  not  exercise  ordinary  care, 
caution  or  pmdence  in  the  premises  to  avoid  said 
accident,  and  the  resulting  injuries,  if  any,  com- 
plained of  were  directly  and  proximately  contribu- 
ted to  and  caused  by  the  fault,  carelessness  and 
negligence  of  the  said  Arnold  Campbell  in  the 
premises,  and  the  fault,  carelessness  and  negligence 
of  the  said  Arnold  Campl^ell  contributed  to  and 
caused  whatever  injuries  the  said  Arnold  Cami^bell 
received,  and  that  such  fault,  negligence  and  care- 
lessness of  the  said  Arnold  Campbell  was  and  is 
imputed  to  the  plaintiffs,  Mary  Lou  Campbell,  as 
guardian  ad  litem  for  Terrell  Ray  Campbell  and 
Curtis  Howard  Campbell;  and  likewise  is  imputed 
to  Curtis  Howard  Campbell  and  Terrell  Ray  Camp- 
bell, and  each  of  them. 

IL 

That  the  said  Ai-nold  Campbell,  he  being  the  de- 
ceased father  of  Ten'ell  Ray  Campbell  and  Cui*tis 
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Howard  Campbell,  being  minors,  and  being  mem- 
bers of  the  household  of  Arnold  Campbell  and 
Mary  Lou  Campbell,  did  not  exercise  ordinary 
care,  caution  or  prudence  in  the  premises  to  avoid 
said  accident,  and  the  resulting  injuries,  if  any, 
complained  of  were  directly  and  proximately  con- 
tributed to  and  caused  by  the  fault,  carelessness  and 
negligence  of  the  said  Arnold  Campbell  in  the 
premises,  and  the  fault,  carelessness  and  negligence 
of  the  said  Arnold  Campbell  were  the  sole  causes 
of  whatever  injuries  the  said  Arnold  Campbell  re- 
ceived, and  that  such  fault,  negligence  and  careless- 
ness of  the  said  Arnold  Campbell  was  and  is  im- 
puted to  the  plaintiffs,  Maiy  Lou  Campbell,  as  .guar- 
dian ad  litem  for  TeiTell  Ray  Campbell  and  Curtis 
Howard  Campbell,  and  likewise  is  imputed  to  Mary 
Ijou  Campbell,  Curtis  Howard  Campbell  and  Ter- 
rell Ray  Campbell,  and  each  of  them. 

Third  AffiiTnative  Defense 
Further   answering   said    second   amended    com- 
X)laint   and  as  a  third  affirmative  defense  thereto 
your  answering  defendant  states: 

I. 

That  he  is  the  owner  of  the  truck  described  in 
paragraph  IV  of  said  second  amended  complaint, 
and  that  he  has  no  responsibility  or  liability  what- 
ever in  the  matter,  ])ut  that  in  the  event  the  court 
should  find  that  there  was  some  liability  on  his  part 
by  his  being  the  owner  of  such  truck,  that  such  lia- 
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bility  could  not  exceed  the  sum  of  $5,000.00  insofar 
as  the  matters  and  things  referred  to  in  said  first 
cause  of  action;  and  not  to  exceed  the  siun  of 
$1,000.00  by  reason  of  the  matters  and  things  set 
forth  in  the  said  third  cause  of  action.  That  as  here- 
tofore stated,  your  answering  defendant  alleges  that 
he  is  in  nowise  responsible,  or  was  he  in  anymse 
negligent  in  the  matter,  and  he  again  asserts  that 
he  has  no  liability  and  should  be  dismissed  from 
such  suit. 

T\nierefore,  defendant  having  fully  answered 
prays  that  he  be  dismissed  A^dth  his  costs  and  that 
plaintiffs  take  nothing  hj  reason  of  their  second 
amended  comx^laint. 

/s/  O.  R.  BAUM, 

/s/  RUBY  Y.  BROWN, 

/s/  ISAAC  McDOUGAL, 

Attorneys  for  the  Defendant, 
W.  S.  Gagon. 
Duly  Verified. 

[Endorsed] :  Answer.  Filed  Oct.  1,  1955. 

EXHIBIT  "C" 
[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANT,  C.  H.  ELLE 
CONSTRUCTION  COMPANY 

Comes  now  the  defendant,  C.  H.  Elle  Construc- 
tion Company,  a  coiT>oration,  and  as  its  Answer  to 
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the  Second  Amended  Complaint  of  the  plaintiffs 
admits,  denies  and  alleges  as  follows: 

I. 

Defendant,  C.  H.  Elle  Constmction  Company, 
denies  each  and  every  allegation  in  said  Second 
Amended  Complaint  not  hereinafter  specifically  ad- 
mitted. 

II. 

Ajiswering  Paragraph  I  of  said  Second  Amended 
Complaint,  this  answering  defendant  admits  that  on 
February  28,  1955,  Mary  Lou  Campbell  was  duly 
appointed  guardian  ad  litem,  but  states  that  it  does 
not  have  any  information  or  belief  ujjon  which  to 
form  an  Answer  and  upon  the  ground  denies  each 
and  every  other  allegation  in  said  paragraph. 

III. 

Answering  Paragraph  II  of  said  Second 
Amended  Complaint,  this  answering  defendant  al- 
leges that  it  has  no  information  or  belief  to  suffi- 
ciently form  an  Answer  and  upon  this  ground  de- 
nies each  and  every  allegation  in  said  paragraph. 

IV. 

This  defendant  admits  the  allegations  contained 
in  Paragraph  III  of  said  Second  Amended  Com- 
plaint. 

V. 

Answering  Paragraph  IV  of  said  Second 
Amended  Complaint,  this  answering  defendant  ad- 
mits that  William  S.  Gagon  was  the  owner  of  a 
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1954   Chevrolet  tiiick  bearing   1954   Idaho   license 
plates  3C  - 1010,  but  denies  each  and  every  other 
allegation  contained  in  said  paragraph. 

VI. 

Answering  Paragraph  V  of  said  Second 
Amended  Complaint,  this  answering  defendant  ad- 
mits that  M.  Burke  Horsley  was  a  resident  of  the 
State  of  Idaho  on  the  22nd  day  of  August,  1954  and 
was  engaged  as  agent  and  ser\^ant  of  this  defendant 
and  was  conveying  on  a  tiiick  a  certain  scoopmo- 
bile,  property  of  this  defendant,  but  this  answering 
defendant  denies  each  and  every  other  allegation 
contained  in  said  paragraph. 

VII. 

Answering  Paragraph  VI  of  said  Second 
Amended  Complaint,  this  answering  defendant  ad- 
mits that  on  the  22nd  day  of  August,  1954, 
M.  Burke  Horsley  was  driving  a  Chevrolet  tnick 
East  on  U.  S.  Highway  30  at  a  point  approximately 
21/2  miles  West  of  Soda  Springs,  Idaho,  ]:>ut  denies 
each  and  every  other  allegation  contained  in  said 
paragraph. 

VIII. 

This  answering  defendant  denies  each  and  every 
allegation  contained  in  Paragraph  VII  of  said 
Second  Amended  Complaint. 

IX. 

Answering    Paragraph    VIII    of    said    Second 
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Amended  Complaint,  tliis  answering  defendant  de- 
nies each  and  every  allegation  therein  contained, 
but  in  this  regard  states  that  the  said  Arnold 
Campbell  received  injuries  in  an  automobile  acci- 
dent, but  that  this  answering  defendant  has  no 
information  or  belief  sufficient  to  form  an  Answer 
as  to  the  extent  of  said  injuries  and  upon  that 
ground  denies  the  same. 

X. 

This  answering  defendant  denies  the  allegations 
contained  in  Paragraph  IX  of  said  Second 
Amended  Complaint, 

Ajiswer  to  Second  Cause  of  Action 
Answering  said  Second  Cause  of  Action,  this 
answering  defendant  adopts  Paragraph  I  through 
X  of  its  Answer  to  Paragraph  I  through  IX  con- 
tained in  plaintiffs'  First  Cause  of  Action  as  its 
Answer  to  the  Paragraphs  I  through  VIII  of 
plaintiffs'  First  Cause  of  Action  referred  to  and 
incorporated  in  said  Second  Cause  of  Action. 

XI. 

Answering  the  paragraph  designated  as  I  of  said 
Second  Cause  of  Action  of  said  Second  Amended 
Complaint,  this  answering  defendant  denies  each 
and  every  allegation  contained  therein. 

Answer  to  Third  Cause  of  Action 
Answering  said  Third  Cause  of  Action,  this  an- 
swering defendant  adopts  Paragraph  I  through  X 
of  its  Answer  to   Paragraph  I   through   IX   con- 
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tained  in  plaintiffs'  First  Cause  of  Action  as  its 
Answer   to    the    Para^-aphs    I    through   VIII    of 
plaintiffs'  First  Cause  of  Action  referred  to  and 
incorporated  in  said  Third  Cause  of  Action. 

XI. 

Answering  the  paragraph  designated  as  I  of  said 
Third  Cause  of  Action  of  said  Second  Amended 
Complaint,  this  answering  defendant  denies  each 
and  every  allegation  contained  therein. 

First  Affiiinative  Defense 

Further  answering  said  Second  Amended  Com- 
plaint and  as  a  first  affirmative  defense  to  all  counts 
therein,  this  answering  defendant  alleges  that  at  the 
time  and  'place  alleged  in  said  Second  Amended 
Complaint  the  said  Arnold  Campbell  drove  and 
operated  his  automobile  in  a  negligent  and  careless 
manner  and  without  ordinary  caution  or  prudence 
to  avoid  said  accident  and  the  resulting  injuries, 
if  any,  complained,  were  directly  and  proximately 
caused  l)v  the  carelessness  and  nesrligence  of  the 
said  Arnold  Campbell  which  said  carelessness  and 
negligence  is  imputed  to  the  plaintiff,  Mary  Lou 
Campbell,  she  being  the  surviving  spouse  of  Arnold 
Campbell  and  this  answering  defendant  relies  upon 
the  negligence  of  Arnold  Campbell  as  a  defense 
hereto. 

Second  Affimiative  Defense 

Fui-ther  answering  said  Second  Amended  Com- 
plaint and  as  a  second  affiiinative   defense  to  all 
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counts  therein,  this  answering  defendant  alleges 
that  at  the  time  and  place  alleged  in  said  Second 
Amended  Complaint  the  said  Arnold  Campbell 
drove  and  operated  his  automobile  in  a  negligent 
and  careless  manner  and  mthout  ordinary  caution 
or  piTidence  to  avoid  said  accident,  and  the  result- 
ing injuries,  if  any,  complained  of,  were  directly 
and  proximately  caused  by  the  carelessness  and 
negligence  of  the  said  Arnold  Campbell  which  said 
carelessness  and  negligence  is  imputed  to  the  said 
Terrell  Ray  Campbell  and  Curtis  Howard  Camp- 
bell, minors,  they  being  the  sui^v^ving  children  of 
the  said  Arnold  Campbell,  and  this  defendant  relies 
upon  the  said  negligence  of  Arnold  Campbell  as  a 
defense  herein. 

Wherefore,  this  answering  defendant  having 
fully  answered  said  Second  Amended  Complaint, 
prays  that  it  be  dismissed  with  its  costs  and  that 
plaintiffs  take  nothing  by  reason  of  their  Second 
Amended  Complaint. 

MERRILL  &  MERRILL, 
/s/  By   W.  F.  MERRILL, 

Attorneys  for  defendant,  C.  H. 
Elle  Construction  Company. 
Duly  Verified. 

Acknowledgment  of  Sei'vice  Attached. 

[Endorsed] :  Answer.  Filed  Oct.  3,  1955. 
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ANSWER  OF  DEFENDANT, 
M.  BURKE  HORSLEY 

Comes  now  the  defendant,  M.  Burke  Horsley,  and 
as  his  Answer  to  the  Second  Amended  Complaint 
of  the  plaintiffs  admits,  denies  and  alleges  as  fol- 
lows : 

I. 

Defendant,  M.  Burke  Horsley,  denies  each  and 
eveiy  allegation  in  said  Second  Amended  Complaint 
not  hereinafter  specifically  admitted. 

II. 

AnsAvering  Paragraph  I  of  said  Second  Amended 
Complaint,  this  answering  defendant  admits  that  on 
Febiniaiy  28,  1955,  Mary  Lou  Campbell  was  duly 
appointed  guardian  ad  litem,  but  states  that  he  does 
not  have  any  information  or  belief  upon  which  to 
form  an  Answer  and  upon  the  gi^ound  denies  each 
and  every  other  allegation  in  said  paragraph. 

III. 

Answering  Paragraph  II  of  said  Second 
Amended  Complaint  this  answering  defendant  al- 
leges that  he  has  no  information  or  belief  to  suffi- 
ciently fonn  an  Answer  and  upon  this  ground  de- 
nies each  and  every  allegation  in  said  paragraph. 

IV. 

This  defendant  admits  the  allegations  contained 
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in  Paragraph  III  of  said  Second  Amended  Com- 
plaint. 

V. 
Answering  Paragraph  IV  of  said  Second 
Amended  Complaint,  this  answering  defendant  ad- 
mits that  William  S.  Gagon  was  the  owner  of  a 
1954  Chevrolet  truck  bearing  1954  Idaho  license 
plates  3C-1010,  but  denies  each  and  every  other  alle- 
gation contained  in  said  paragraph. 

VI. 

Answering  Paragraph  V  of  said  Second 
Amended  Complaint,  this  answering  defendant  ad- 
mits that  he  was  a  resident  of  the  state  of  Idaho 
and  on  the  22nd  day  of  August,  1954,  was  acting  as 
agent  and  servant  of  C.  H.  Elle  Construction  Com- 
pany and  was  conveying  a  certain  scoopmobile,  the 
property  of  C.  H.  Elle  Construction  Company,  but 
denies  each  and  eveiy  other  allegation  contained  in 
said  paragi'aph. 

VII. 

Answering  Paragraph  VI  of  said  Second 
Amended  Complaint,  this  answering  defendant  ad- 
mits that  on  the  22nd  day  of  August,  1954,  he  was 
dri^^ng  a  Che^Tolet  truck  traveling  in  an  Easterly 
direction  on  U.  S.  Highway  30  North  at  a  point 
approximately  2%  miles  West  of  Soda  Springs, 
Idaho,  but  denies  each  and  every  other  allegation 
contained  in  said  paragraph. 

VIII. 

This  answering  defendant  denies  each  and  every 
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allegation    contained    in   Paragraph    VII    of    said 
Second  Amended  Comi^laint. 

IX. 

Answering  Paragraph  VIII  of  said  Second 
Amended  Complaint,  this  answering  defendant  de- 
nies each  and  every  allegation  therein  contained, 
but  in  this  regard  states  that  the  said  Arnold  Camp- 
bell received  injuries  in  an  automobile  accident,  but 
that  this  ansAvering  defendant  has  no  infonnation 
or  belief  sufficient  to  form  an  Answer  as  to  the  ex- 
tent of  said  injuries  and  upon  that  ground  denies 
the  same. 

X. 

This  answering  defendant  denies  the  allegations 
contained  in  Paragi^aph  IX  of  said  Second 
Amended  Complaint. 

Answer  to  Second  Cause  of  Action 
Answering  said  Second  Cause  of  Action,  this  an- 
swering defendant  adopts  Paragraphs  I  through  X 
of  his  Answer  to  Paragraphs  I  through  IX  con- 
tained in  Plaintiffs'  First  Cause  of  Action  as  his 
answer  to  the  Paragraphs  I  through  VIII  of  plain- 
tiffs' First  Cause  of  Action  referred  to  and  incor- 
porated in  said  Second  Cause  of  Action. 

XI. 

Answering  the  paragraph  designated  as  I  of  said 
Second  Cause  of  Action  of  said  Second  Amended 
Complaint,  this  answering  defendant  denies  each 
and  every  allegation  contained  therein. 
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Answer  to  Third  Cause  of  Action 
Answering  said  Third  Cause  of  Action,  this  an- 
swering defendant  adopts  Paragraphs  I  through  X 
of  his  Answer  to  Paragraphs  1  through  IX  con- 
tained in  plaintiffs'  First  Cause  of  Action  as  his 
Answer  to  the  Paragraphs  I  through  VIII  of 
plaintiffs'  First  Cause  of  Action  referred  to  and 
incorporated  in  said  Third  Cause  of  Action. 

XI. 

Answering  the  paragi'aph  designated  as  I  of  said 
Third  Cause  of  Action  of  said  Second  Amended 
Complaint,  this  answering  defendant  denies  each 
and  every  allegation  contained  therein. 

First  Affirmative  Defense 
Further  answering  said  Second  Amended  Com- 
plaint and  as  a  first  affirmative  defense  to  all 
counts  therein,  this  answering  defendant  alleges 
that  at  the  time  and  place  alleged  in  said  Second 
Amended  Complaint  the  said  Arnold  Campbell 
drove  and  operated  his  automobile  in  a  negligent 
and  careless  manner  and  without  ordinary  caution 
or  prudence  to  avoid  said  accident  and  the  result- 
ing injuries,  if  any,  complained  of,  were  directly 
and  proximately  caused  ])y  the  carelessness  and 
negligence  of  the  said  Arnold  Campbell  which  said 
carelessness  and  negligence  is  imputed  to  the  plain- 
tiff, Maiy  Lou  Campbell,  she  being  the  surviving 
spouse  of  Arnold  Campbell  and  this  answering  de- 
fendant relies  upon  the  negligence  of  Arnold  Camp- 
bell as  a  defense  hereto. 
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Second  Af&nnative  Defense 
Fuiiiher  answering  said  Second  Amended  Com- 
plaint and  as  a  second  affirmative  defense  to  all 
coimts  therein,  this  answering  defendant  alleges 
that  at  the  time  and  place  alleged  in  said  Second 
Amended  Complaint  the  said  Arnold  Campbell 
drove  and  operated  his  automobile  in  a  negligent 
and  careless  manner  and  without  ordinary  caution 
or  prudence  to  avoid  said  accident,  and  the  result- 
ing injuries,  if  any,  complained  of,  were  directly 
and  proximately  caused  by  the  carelessness  and 
negligence  of  said  Arnold  Campbell  which  said 
carelessness  and  negligence  is  imputed  to  the  said 
Terrell  Ray  Campbell  and  Curtis  Howard  Camp- 
bell, minors,  they  being  the  sui'^dving  children  of 
the  said  Arnold  Campbell,  and  this  defendant  relies 
upon  the  said  negligence  of  Arnold  Campbell  as  a 
defense  herein. 

Wherefore,  this  answering  defendant  ha^dng 
fully  answered  said  Second  Amended  Complaint, 
prays  that  he  be  dismissed  with  his  costs  and  that 
plaintiffs  take  nothing  by  reason  of  their  Second 
Amended  Complaint. 

MERRILL  &  MERRILL, 
/s/  By   WESLEY  F.  MERRILL, 

Attorne,ys  for  defendant, 
M.  Burke  Horsley. 
Duly  Verified. 

Acknowledgment  of  Service  Attached. 
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EXHIBIT  "D" 

[Title  of  District  Court  and  Cause  No.  18915.] 

VERDICT 

We,  the  Jury  in  the  above  entitled  cause,  find  for 
the  plaintiffs  and  against  the  defendants,  C.  H.  Elle 
Construction  Company,  a  corporation,  and  M. 
Burke  Horsley,  and  assess  plaintiffs^  damages  in 
the  sum  of  $15,000. 

/s/  HENRY  HALES, 
Foreman. 
[Endorsed] :  Verdict.  Filed  Dec.  23,  1955. 

EXHIBIT  '^E" 

In  the  District  Court  of  the  Fifth  Judicial  District 

of  the  State  of  Idaho,  in  and  for  the 

County  of  Bannock 

No.  18915 

MARY  LOU  CAMPBELL,  and  TERRELL  RAY 
CAMPBELL,  and  HOWARD  CAMPBELL, 

Minors,  by  their  Guardian  Ad  Litem,  MARY 
LOU  CAMPBELL,  Plaintiffs, 

vs. 

C.  H.  ELLE  CONSTRUCTION  COMPANY,  a 
corporation,  M.  BITRKE  HORSLEY  and 
W.  S.  GAGON,  Defendants. 

JUDGMENT  ON  VERDICT 
This  Cause  came  on  regularly  for  trial.  The  said 
parties   appeared   by   their   attorneys.    A   jury   of 
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twelve  persons  was  regularly  empaneled  and 
sworn  to  try  said  cause.  Witnesses  on  the  paii:  of 
Plaintiff  and  Defendant  were  sworn  and  examined. 
After  hearing  evidence,  the  arginnent  of  Comisel 
and  instructions  of  the  Court,  the  Juiy  retired  to 
consider  their  verdict,  and  subsequently  returned 
into  Court,  and  being  called,  answered  to  their 
names  and  say  they  find  a  verdict  for  the  Plaintiffs 
and  against  the  defendants,  C.  H.  Elle  Construction 
Company,  a  coi^ioration,  and  M.  Burke  Horsley, 
and  assess  plaintiffs'  damages  in  the  sum  of  $15,- 
000.00. — Henry  Hales,  Foreman. 

AYherefore,  by  virtue  of  the  law  and  by  reason  of 
the  premises  aforesaid,  it  is  ordered,  adjudged  and 
decreed  that  said  Plaintiffs,  Maiy  Lou  Campbell 
and  Terrell  Ray  Campbell,  and  Howard  Campbell, 
minors,  by  their  Guardian  Ad  Litem  Mary  Lou 
Campbell  have  and  recover  from  said  Defendants, 
C.  H.  Elle  Construction  ComjDany,  a  corporation, 
and  M.  Burke  Horsley  the  sum  of  Fifteen  Thou- 
sand and  No/100  ($15,000.00)  Dollars,  A^dth  interest 
thereon  at  the  rate  of  6  per  cent  per  annmn  from 
the  date  hereof  until  paid,  together  with  said 
costs  and  disbursement  incurred  in  this  action, 
amounting  to  the  sum  of  Three  Hundred  Seventy- 
one  and  40/100  ($371.40)  Dollars. 

Judgment  rendered  December  24th,  A.D.  1955. 
/s/  SARAH  DEVANEY, 

Clerk  of  the  District  Court. 

[Endorsed] :  Judgment.  Filed  Dec.  24,  1955. 
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[Note:  Exhibit  F  ^' Order"  is  the  same  as 
set  out  at  pages  40-41.] 

EXHIBIT  ''G" 
[Title  of  District  Court  and  Cause.] 

SATISFACTION  OF  JUDGMENT 

For  and  in  Consideration  of  the  sum  of  Fifteen 
Thousand  Three  Hundred  and  Seventy  One  and 
40/100  Dollars  ($15,371.40)  cash,  lawful  money  of 
the  United  States,  and  the  further  consideration  of 
the  defendants,  C.  H.  Elle  Construction  Company, 
a  corporation,  and  M.  Burke  Horsley  waiving  their 
legal  right  to  appeal  said  cause  to  the  Supreme 
Court,  of  the  State  of  Idaho,  and  other  valuable 
consideration,  paid  by  and  on  behalf  of  the  defend- 
ants C.  H.  Elle  Construction  Company,  a  corpora- 
tion, and  M.  Burke  Horsley,  the  receipt  of  all  of 
which  is  hereby  acknowledged,  the  undersigned, 
Mary  Lou  Campbell  and  Mary  Lou  Campbell, 
Cuardian  Ad  Litem  of  Terrell  Ray  Campbell  and 
Curtis  Howard  Campbell,  Minors,  and  their  attor- 
neys of  record,  hereby  acknowledge  full  and  com- 
plete satisfaction  and  discharge  of  that  certain 
judgment  made  and  entered  in  the  District  Court 
of  the  Fifth  Judicial  District  of  the  State  of  Idaho, 
in  and  for  the  Cou.nty  of  Bannock,  on  the  23rd  day 
of  December,  1955  in  favor  of  the  above  named 
plaintiffs  and  against  the  defendants  C.  H.  Elle 
Construction  Company,  a  corporation,  and  M. 
Burke  Horsley,  which  said  judgment  is  recorded  in 
Book  20  of  Judgments  at  Page  98,  of  the  records 
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of  Bannock  County,  State  of  Idaho,  and  that  said 
judgment  shall  hereafter  be  held  for  naught,  and 
that  the  payment  received  by  the  undersigned  shall 
operate  as  a  full  payment  and  settlement  of  said 
judgment,  including  principal,  interest,  and  costs. 

That  the  Clerk  of  the  above  entitled  Court  is 
hereby  authorized  and  directed  to  enter  full  and 
comi)lete  satisfaction  of  record,  and  discharge  said 
judgment  and  the  whole  thereof. 

Dated  this  18th  day  of  April,  1956. 

/s/  MARY  LOU  CAMPBELL, 
/s/  MARY  LOU  CAMPBELL, 

Guardian  Ad  Litem  of  Terrell  Ray  Campbell  and 
Curtis  Howard  Campbell,  Minors. 

GEE  &  HARGRAVES, 
/s/  By   MERRILL  K.  GEE, 

Attorneys  of  Record  of  the 
above  named  parties. 
Duly  Verified. 

[Endorsed] :  Satisfaction  of  Judgment.  Filed 
June  13,  1956. 
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Pocatello,  Idaho,  Januaiy  6,  1956 
St,  Paul-Mercury  Indemnity  Company 
200  Mills  Building 
San  Francisco  6,  California 

Attention:  Mr.  J.  B.  Wallace 

In  Accoimt  With 

MERRILL  &  MERRILL 

Attorneys  at  Law 

Pocatollo,  Idaho 

Re :  CamxDbell  v.  C.  H.  Elle  Construction  Co.  et  al. 

Costs  Advanced: 

Filing  appearances  for  C.  H.  Elle,  M. 

Burke  Horsley  and  Max  Larson.  .$        15.00 

Long  Distance  Telephone  Calls: 

12-13-55  Soda  Springs  .83 

12-13-55  San  Francisco   3.03 

12-14-55  Soda  Springs 1.43 

12-14-55  Montpelier    .99 

12-22-55  Montpelier    .17 

12-30-55  San  Francisco  6.45 

Telegram  to  San  Francisco 1.43 

Witness  Fees: 

Mark  Wilson,  travel  200  miles  4  days 

at  trial   62.00 

William  Meccico,   travel   75   miles   3 

days  at  trial 27.75 

Henry  Parker,  travel  1  mile,  3  days 

at  trial    9.25 

Travel  to  Soda  Springs 11.20 
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assumed  under  contract)  1.  Bodily  Injury  to  or 
sickness,  disease  or  death  of  any  employee  of  the 
named  Insured  while  engaged  in  the  employment  of 
the  Insured,  other  than  domestic  employees  with 
respect  to  the  operation,  maintenance,  or  repair  of 
an  automobile." 

At  the  tune  of  the  accident,  August  22,  1954,  both 
of  these  policies  w^re  in  full  force  and  effect.  On 
that  date,  M.  Burke  Horsley,  an  employee  of  Elle 
Constiiiction  Company,  one  of  the  Plaintiffs  herein, 
went  to  the  home  of  Wm.  S.  Gagon,  the  named  In- 
sured imder  the  Western  policy,  and  made  arrange- 
ments with  Gagon's  wife,  Jessie,  to  ''borrow"  the 
1954  Chevrolet  truck  covered  by  the  policy. 

While  driving  this  tmck,  Horsley  was  involved 
in  an  accident  in  which  a  third-party,  Arnold 
Campbell,  sustained  injuries  as  a  result  of  which  he 
died.  It  is  not  necessary  to  go  into  the  facts  of  that 
accident  as  Horsley  was  foimd  to  have  been  negli- 
gent in  the  trial  of  the  case  of  Mary  Lou  Campbell 
and  others  vs.  Elle  Construction  Company,  Horsley 
and  Gagon,  in  the  Fifth  Judicial  District  of  the 
State  of  Idaho,  in  and  for  Bannock  County.  Elle 
Construction  Company  was  held  liable  under  the 
doctrine  of  respondeat  superior  for  Horsley 's  neg- 
ligent acts  committed  mthin  the  scope  of  his  em- 
ployment. The  Judgment  in  favor  of  Mrs.  Campbell 
was  paid  by  St.  Paul-Mercury  as  Elle  Construction 
Company's  insurer,  one  of  the  plaintiffs  herein. 

It  should  ])e  further  noted  that  Wm.  S.  Gagon, 
who  was  made  a  party  defendant  by  virtue  of  the 
Idaho  statutes,  was  absolved  of  negligence,  the  jury 
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in  the  state  court  action  ]>ringing  in  a  verdict  in 
favor  of  Mr.  Gragon  and  against  the  plaintiffs 
therein. 

This  suit  was  then  instituted  by  St.  Paul- 
Mercury,  Elle's  insurer,  against  Western,  insurer 
of  the  truck  owned  by  Gagon,  to  recover  the  amount 
paid  under  the  judgment  in  favor  of  Mary  Lou 
Campbell  et  al. 

The  matter  has  been  xoresented  to  the  Court  on 
stipulation  of  counsel,  which  stipulation  recites  that 
the  cause  be  submitted  to  the  Court  for  decision 
upon  the  files,  the  records,  the  Stipulation  and  the 
depositions  noted  and  on  file  herein.  Counsel  then 
X)resented  their  written  briefs  and  argimients. 

Several  questions  are  presented  for  the  Court's 
deteiiiiination,  and  are  as  follows: 

First,  was  Horsley  using  the  vehicle  with  the  per- 
mission of  the  named  insured,  thereby  making  him 
an  insured  under  the  Western  policy,  or  as  to  this 
issue  does  the  doctrine  of  collateral  estoppel  apply? 

Second,  does  the  coverage  of  the  policy  Avritten  by 
Western  extend  to  the  use  to  which  the  truck  w^s 
l>ut  as  set  forth  above,  where  its  policy  was  desig- 
nated as  a  commercial  policy  as  defined  therein. 

Third,  does  the  filing  of  an  S.R.  21,  under  the 
laws  of  the  State  of  Idaho,  by  an  insurance  com- 
pany's agent,  determine  the  liability  of  that  insur- 
ance company? 

Fourth,  should  the  Court  determine  that  the  poli- 
cies written  by  both  companies  x>rovide  coverage, 
which  company  has  primary  liability  and  which  has 
secondary? 
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There  are  other  questions  incidental  to  these,  and 
the  Court  sets  these  forth  merely  as  the  main  issues 
involved. 

The  first  question,  as  outlined  above,  must  neces- 
sarily be  detemiined  at  the  outset,  for  if  Horsley 
was  not  an  insured  under  the  policy,  then  Elle  Con- 
struction Company  was  not  an  insured  and  there 
would  be  no  liability  on  the  part  of  Western. 

It  is  the  oj)inion  of  this  Couii:  that  the  verdict  in 
the  State  Court  action  by  which  the  jury  found  in 
favor  of  the  insured  Gagon,  is  conclusive  as  to  the 
issue  of  Avhether  Horsley  was  driving  the  vehicle 
with  the  o\ATier's  permission.  By  their  verdict  they 
found  that  he  was  not.  That  finding  is  conclusive  on 
that  issue  and  in  that  regard  this  Court  need  go  no 
farther.  New  York  Casualty  Co.  et  al.  vs.  Superior 
Court  in  and  for  City  and  County  of  San  Fran- 
cisco, 85  P.  2d  965;  Maryland  Casualty  Co.  vs. 
Lopopolo,  97  F.  2d  554. 

The  Court  has  fully  considered  all  of  the  ques- 
tions presented  in  this  matter.  However,  under  the 
decision  of  the  Court  a  determination  of  the  re- 
maining questions  becomes  unnecessary  and  inmia- 
terial. 

Counsel  for  Defendant,  Western  Casualty  and 
Surety  Company,  may  prepare  Findings,  Conclu- 
sions and  Judgment,  submitting  original  to  the 
Court  and  serving  a  copy  on  opposing  counsel. 

[Endorsed] :  Filed  Sept.  25,  1957. 
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[Title  of  District  Court  and  Cause.] 

EXCEPTIONS  TO  FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW  AND  PROPOSED 
AMENDMENTS  TO  FINDINGS  OF  FACT 
AND  CONCLUSIONS  OF  LAW 

Come  now  the  plaintiffs  and  except  to  the  Pro- 
posed Findings  of  Fact  and  Conclusions  of  Law 
heretofore  submitted  by  the  defendant  and  further 
submit  herewith  Proposed  Amendments  to  Find- 
ings of  Fact  and  Conclusions  of  Law. 

Findings  of  Fact 
I. 

Plaintiffs  except  to  the  Findings  of  Fact  No.  II 
upon  the  grounds  and  for  the  reason  that  the  same 
is  incomplete.  Plaintiffs  propose  said  Paragraph 
II  but  amended  to  add  to  said  paragraph  II  the 
following : 

"Said  policy  last  referred  to  also  contains  the 
following  provision: 

'Other  Insurance — No  Insuring  Agreement  hereof 
shall  apply  to  any  loss  if  the  Insured  is,  or  would 
be  but  for  the  existence  of  such  Insuring  Agree- 
ment, insured  against  such  loss  under  any  other 
policy  or  policies,  bond  or  bonds,  except  as  respects 
any  excess  beyond  the  amount  which  would  have 
been  payable  under  any  other  such  policy  or  poli- 
cies, bond  or  bonds,  had  such  Insuring  Agreement 
not  been  effective.'  " 

II. 

Plaintiffs  except  to  Proposed  Findings  of  Fact 
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No.  Ill  on  the  grounds  that  the  same  is  inaccu- 
rate, not  supported  by  the  evidence  and  incom- 
plete. Plaintiffs  propose  said  Paragraph  III  be 
amended  to  read  as  follows: 

"On  August  22,  1954,  the  date  of  the  accident, 
])oth  of  the  aforementioned  policies  were  in  full 
force  and  effect.  On  that  date,  M.  Burke  Horsley, 
an  employee  of  Elle  Construction  Company,  one  of 
the  plaintiffs  herein,  made  arrangements  to  borrow 
the  1954  Chevrolet  truck  owned  by  William  J. 
Gagon  and  Jessie  Gagon,  husband  and  wife,  by  re- 
questing the  use  of  said  tmick  from  Jessie  Gagon; 
that  the  said  M.  Burke  Horsley  went  to  the  Gagon 
Company,  a  lumber  yard,  and  received  the  keys  to 
said  truck  from  Jessie  Gagon;  that  after  the  date 
of  the  accident,  the  said  Gagon  Lumber  Company 
submitted  a  bill  to  Elle  Construction  Company  in 
the  amoiuit  of  $15  for  the  use  of  said  truck,  which 
was  paid;  that  after  said  accident,  the  Western 
Casualty  and  Surety  Company,  by  and  through  its 
duly  authorized  agency,  filed  with  the  State  of 
Idaho  a  certain  document  designated  as  SR-21, 
which  said  document,  luider  oath,  recited  that  the 
policy  of  the  Western  Casualty  and  Surety  Com- 
pany, Fort  Scott,  Kansas,  applied  to  the  ox)erator 
of  the  vehicle,  W.  Burke  Horsley,  Soda  Springs, 
Idaho." 

III. 

Plaintiffs  excei:)t  to  Proposed  Findings  of  Fact 
No.  V  on  the  groimds  that  the  same  is  inaccurate, 
not  supported  ])y  the  e^ddence  and  incomplete. 
Plaintiffs  propose  said  paragraph  ]>e  amended  as 
follows : 
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''William  S.  Gagon,  who  was  a  defendant  in  the 
action  of  Campbell,  et  al,  v.  Elle  Construction 
Company,  Horsley,  and  Gagon,  in  the  State  Court 
of  the  State  of  Idaho,  having  been  made  a  defend- 
ant by  virtue  of  the  provisions  of  Section  49-1004, 
Idaho  Code,  the  imputed  negligence  statute,  se- 
cured a  verdict  in  his  favor  in  the  said  State  Court 
action. '^ 

IV. 

Plaintiffs  proposed  that  said  Findings  of  Fact  be 
amended  to  add  paragraph  No.  VII  as  follows: 

"That  the  plaintiffs  herein  paid  the  Judgment 
in  the  State  Court  of  the  State  of  Idaho  and  the 
defendant  is  required  to  indemnify  said  plaintiffs 
in  the  amount  of  $13,630.93  plus  interest." 

Conclusions  of  Law 
Plaintiffs  except  to  the  proposed  Conclusions  of 
Law  on  the  grounds  that  the  same  are  erroneous, 
not  supported  by  the  evidence,  and  against  the  law. 
Plaintiffs  proiDOse  Conclusions  of  Law  as  follows: 

I. 

M.  Burke  Horsley,  an  employee  of  the  plaintiff, 
Elle  Construction  Company,  was  using  the  vehicle 
of  William  S.  Gagon,  with  permission,  under  the 
terms  of  that  certain  insurance  policy  issued  by 
Western  Casualty  and  Surety  Company,  in  favor 
of  William  S.  Gagon,  insured. 

11. 

That  the  said  Elle  Construction  Company  was 
an  organization  legally  responsible  for  the  use  of 
the  vehicle  within  the  terms  of  that  certain  insur- 
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ance  policy  issued  by  the  Western  Casualty  and 
Surety  Company  in  favor  of  William  S.  Gagon, 
insured. 

III. 
That  imder  the  terms  of  the  above  described  in- 
surance policy,  the  said  M.  Bui'ke  Horsley  and 
Elle  Construction  Company  became  also  insured, 
and  said  insurance  coverage  became  the  primary 
insurance  coverage  up  to  the  limits  of  said  policy. 

TV. 

That  the  use  of  the  vehicle  by  M.  Burke  Horsley 
was  within  the  coverage  of  the  policy  written  by 
Western  Casualty  and  Surety  Company. 

V. 

That  the  plaintiffs  herein,  having  paid  the  Judg- 
ment in  the  action  in  the  State  Court  of  the  State 
of  Idaho,  are  entitled  to  be  indenmified  in  the 
amount  of  $13,630.93  plus  interest  and  costs  of  this 
action. 

Let  Judgment  enter. 

Respectfully  submitted, 

MERRILL  S:  IMERRILL, 
/s/  By   W.  F.  MERRILL, 

Attorneys  for  Plaintiffs. 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed]:     Filed  Jan.  4,  1958. 
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[Title  of  District  Court  and  Cause.] 

ORDER 

The  Defendant,  Western  Casualty  and  Surety 
Company,  prepared  and  submitted  proposed  Find- 
ings of  Fact  and  Conclusions  of  Law  as  directed 
by  the  Court,  and  the  Plaintiffs  thereafter  filed 
their  objections  and  proposed  amendments  thereto, 
and 

The  Couii:,  ha\Tiig  fully  considered  the  same, 
does 

Hereby  Order  That  the  proposed  Amendments 
and  Objections  to  Findings  of  Fact  and  Conclu- 
sions of  Law  be,  and  the  same  are  hereby,  over- 
ruled. 

Findings  of  Fact,  Conclusions  of  Law,  and  Judg- 
ment ^\i\\  be  filed  as  proposed  as  of  this  date. 

Dated  January  31,  1958. 

/s/  CHASE  A.   CLARK, 

Chief  Judge,  U.   S.  District 
Court,  District  of  Idaho. 

[Endorsed] :    Filed  January  31,  1958. 
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In  The  United  States  District  Court  for  the 
District  of  Idaho,  Eastern  Di\dsion 

No.  1916 

C.  H.  ELLE  CONSTRUCTION  CO.,  a  corpora- 
tion, and  ST.  PAUL-MERCURY  INDEM- 
NITY CO.,  a  corporation,  Plaintiffs, 

vs. 

WESTERN  CASUALTY  AND  SURETY  COM- 
PANY, a  corporation.  Defendant. 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW  AND  JUDGMENT 

Findings  of  Fact 

I. 

Prior  to  the  accident  which  gave  rise  to  tliis 
controversy.  Western  Casualty  and  Surety  Com- 
pany (hereinafter  referred  to  as  Western),  defend- 
ant herein,  issued  its  Standard  Coml^ined  Automo- 
bile Policy  to  Wm.  S.  Gagon,  as  named  insured, 
covering  the  truck  involved.  In  that  policy  the 
occupation  of  the  named  insured  is  designated  as 
"Lumber  Business,  builder,  hardware  dealer,  self. 
Soda  Springs."  Such  policy  further  provided  that 
the  automobile  described  therein  is  to  be  used  as 
"Commercial  Class  5CA."  Said  policy  further  pro- 
vided: "The  term  V^ommercial'  is  defined  as  use 
principally  in  the  business  occupation  of  the  named 
insured  as  stated  in  Item  1,  including  occasional 
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use  for  personal,  i^leasure,  family  and  other  busi- 
ness purposes." 

II. 

The  Western  Casualty  policy  further  provided 
with  respect  to  the  insurance  for  bodily  injury  lia- 
bility and  for  property  damage  lial^ility  the  un- 
qualified word  "insured",  includes  the  named  in- 
sured and  also  includes  any  person  while  using  the 
automobile  and  any  person  or  organization  legally 
responsible  for  the  use  thereof,  provided  the  actual 
use  of  the  automobile  is  l)y  the  named  insured  or 
with  his  permission. 

The  plaintiff,  St.  Paul-Mercury  and  Indemnity 
Company,  (hereinafter  referred  to  as  St.  Paul- 
Mercury),  had  issued  its  multiple  coverage  policy 
to  C.  H.  Elle  Construction  Company.  Section  A 
of  that  policy  provides : 

"Bodily  Injury  Liability  (Including  Automo- 
bile). The  Company  agrees  to  pay  on  behalf  of 
the  Insured  all  sums  which  the  Insured  shall  ])e- 
come  obligated  to  pay  by  reason  of  the  liability  im- 
posed upon  him  by  law  or  contract  for  damages, 
including  damages  for  care  and  loss  of  services, 
because  of  bodily  injury,  sickness  or  disease,  in- 
cluding death  at  any  time  resulting  therefrom, 
sustained  by  any  person  or  persons." 

Said  policy  last  referred  to  also  contains  the 
following  provisions: 

"This  Insuring  Agreement  does  not  apply  *  *  * 
under  Section  A  (except  with  respect  to  liability 
assumed  under  contract)  1.  Bodily  Injury  to  or 
sickness,  disease  or  death  of  any  employee  of  the 
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named  Insured  while  engaged  in  the  employment 
of  the  Insured,  other  than  domestic  employees  with 
respect  to  the  operation,  maintenance,  or  repair  of 
an  automobile." 

III. 
On  August  22,  1954,  the  date  of  the  accident, 
both  of  the  aforementioned  policies  were  in  full 
force  and  effect.  On  that  date  M.  Burke  Horsley, 
an  employee  of  ElJe  Construction  Company,  one 
of  the  plaintiffs  herein,  went  to  the  home  of  Wm. 
S.  Gagon,  the  named  insured  under  the  Western 
policy,  and  borrowed  the  key  to  the  1954  Chevrolet 
truck  from  Jessie  Gagon,  the  wife  of  Wm.  S. 
Gagon,  the  named  insured  in  the  Western  policy. 

V. 

While  operating  this  truck,  M.  Burke  Horsley 
was  involved  in  an  accident  from  which  Arnold 
Campbell  sustained  mortal  injuries.  Suit  was 
brought  for  his  death  by  Mary  Lou  Camp])ell,  his 
widow,  against  Elle  Construction  Company,  M. 
Burke  Horsley,  and  Wm.  S.  Gagon,  in  the  Dis- 
trict Court  of  the  Fifth  Judicial  District  of  the 
State  of  Idaho,  in  and  for  Bannock  Coimty.  The 
jury  trying  said  cause  returned  a  verdict  against 
Elle  Constniction  Company  predicated  upon  the 
doctrine  of  respondeat  superior  for  Horsley 's  neg- 
ligent operation  of  the  tmck  in  the  course  of  his 
employment.  The  judgment  thus  rendered  was 
paid  by  the  plaintiif  herein,  St.  Paul-Mercury  as 
Elle   Construction  Company's  insurer. 
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V. 

Wm.  S.  Gagon,  who  was  a  defendant  in  said 
action,  as  aforementioned,  hy  virtue  of  the  Idaho 
statutes  of  owner's  liability,  o])tained  a  verdict  in 
his  favor,  the  jury  having  found  that  the  truck  was 
not  being  operated  with  his  i)ermission  and  con- 
sent. 

YI. 

This  action  is  one  by  St.  Paul-Mercuiy,  EUe's 
insurer,  to  recover  against  Western  the  amount  they 
paid  for  Elle  Construction  to  Mary  Lou  Campbell, 
et  al. 

From  the  foregoing  Findings  of  Fact,  the  Court 
does  hereby  adopt  the  following 

Conclusions  of  Law 

That  the  verdict  in  the  State  Court  action,  above 
referred  to,  in  which  the  jury  foimd  in  favor  of  the 
insured  Gagon  operates  as  a  'final  determination  of 
the  issue  concerning  the  operation  of  the  vehicle 
with  the  owner's  consent.  By  such  finding  the  jury 
concluded  that  M.  Burke  Horsley  was  not  operating 
the  car  with  the  consent  of  William  S.  Gagon,  and 
that  cpiestion  having  been  finally  decided,  such  find- 
ing is  not  reviewable  by  this  Court  in  the  instant 
action,  and  that  that  determination  in  the  case  of 
Mary  Lou  Campbell  vs.  C.  H.  Elle  Construction 
Company  is  final,  conclusive,  and  binding  upon  the 
parties  to  tliis  suit. 

Let  Judgment  Enter. 

The  Court  having  heretofore  made  its  certain  Find- 
ings of  Fact  and  adopted  certain  Conclusions  of 
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Law,  It  Is  Ordered  that  plaintiffs  take  nothing  by 
virtue  of  their  Amended  Complaint,  and  that  the 
action  be  dismissed,  the  defendant  being  awarded 
its  costs. 

/s/  CHASE  A.  CLARK, 

Chief  Judge,  United  States 
District  Court. 

[Endorsed] :     Filed  January  31,  1958. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given,  that  C.  H.  Elle  Con- 
struction Co.,  a  corporation,  and  St.  Paul-Mercury 
Indemnity  Co.,  a  corporation.  Plaintiffs  above 
named.  Hereby  Appeal  to  the  L^nited  States  Court 
of  Appeals  For  The  Ninth  Circuit  from  the  Final 
Judgment  entered  against  them  in  this  action  on 
the  31st  day  of  January,  1958,  said  Instrument 
being  designated  "Findings  of  Fact  and  Conclu- 
sions of  Law  and  Judgment." 

MERRILL  &  MERRILL, 
/s/  By   W.  F.  MERRILL, 

Attorneys  for  Plaintiffs- 
Appellants. 

Acknowledgment  of  Ser\dce  Attached. 

[Endorsed] :    Filed  February  24,  1958. 
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[Title  of  District  Court  and  Cause.] 

BOND  ON  APPEAL 

Know  All  Men  By  These  Presents:  That  the 
United  States  Fidelity  and  Guaranty  Company,  a 
corporation,  as  Surety,  and  C.  H.  EUe  Construction 
Co.,  a  corporation,  and  St.  Paul-Mercuiy  Indem- 
nity Co.,  a  corporation,  as  Principals,  are  held  and 
firmly  l)ound  unto  Western  Casualty  and  Surety 
Company,  a  corporation,  in  the  sum  of  Two  Him.- 
dred  Fifty  Dollars  ($250.00),  to  which  we  bind 
ourselves,  our  successors  and  assigns,  jointly  and 
severally. 

Sealed  with  our  hands  and  Dated  this  24th  day 
of  February,  1958. 

Whereas,  on  the  31st  day  of  January,  1958,  in  the 
above  entitled  action  in  the  United  States  District 
Court  for  the  District  of  Idaho,  Eastern  Division, 
between  C.  H.  Elle  Construction  Co.,  a  corporation, 
and  St.  Paul-Mercury  Indemnity  Co.,  a  corpora- 
tion. Plaintiffs,  and  the  said  Western  Casualty  and 
Surety  Company,  a  corporation,  Defendant  above 
named,  a  Judgment  was  rendered  against  said 
Plaintiffs,  and  said  Plaintiffs  have  duly  filed  a 
Notice  of  Appeal  from  said  Judgment; 

Now,  the  condition  of  this  Bond  is  that  if  said 
Appeal  is  disallowed,  or  the  Judgment  affirmed,  all 
costs  incurred  hy  the  Defendant  or  such  costs  as 
the  Appellate  Court  may  award  in  the  event  such 
Judgment  is  affirmed;  that  the  payment  of  said 
costs  is  hereby  secured;  otherwise,  the  obligation 
is  to  be  void. 
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The  undersigned  agree  that  this  is  a  Bond  on 
Appeal  from  the  United  States  District  Court  for 
the  District  of  Idaho,  Eastern  Division,  to  the 
United  States  Circuit  Court  of  Api^eals  for  the 
Ninth  Circuit;  given  under  the  obligation  of  para- 
graph (C)  of  Rule  73  of  the  Federal  Rules  of  Civil 
Procedure. 

C.  H.  ELLE  CONSTRUCTION  CO., 
a  corporation, 
/s/  By   W.  F.  MERRILL, 

One  of  its  Attorneys  of  Record. 

ST.   PAUL-MERCURY  INDEM- 
NITY CO.,  a  corporation, 
/s/  By   W.  F.  MERRILL, 

One  of  its  Attorneys  of  record. 
"Principals" 

UNITED  STATES  FIDELITY  AND 
GUARANTY  COMPANY, 
/s/  By   F.  F.  TERRELL, 

Its  Attorney-in-fact. 

[Seal]         UNITED  STATES  FIDELITY  AND 
GUARANTY  COMPANY,  a  cor- 
poration, 
/s/  By   F.  F.  TERRELL, 
Resident   Agent. 

[Endorsed] :  Filed  February  24,  1958. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United   States  of  America, 
District  of  Idaho^ — ss. 

I,  Ed.  M.  Bryan,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Idaho,  do  hereby 
certify  that  the  foregoing  papers  are  that  portion 
of  the  original  files  designated  by  the  parties  and 
as  are  necessary  to  the  appeal  under  Rule  75 
(RCP)  : 

1.  Complaint. 

2.  Summons  with  return  attached. 

3.  Defendant's  motion  to  dismiss. 

4.  Affidavit  of  O.  R.  Baum. 

5.  Minutes  of  the  court  of  Oct.  18,  1955. 

6.  Amended  complaint. 

7.  Motion  of  C.  H.  Elle  Const.  Co.,  for  inspec- 
tion. 

8.  Affida^dt  in  support  of  motion. 

9.  Minutes  of  the  Court  of  Oct.  24,  1955. 

10.  Stipulation — 10  days  for  defendant  to  enter 
appearance  as  to  amended  complaint  after  exchange 
of  policies. 

11.  Affidavit  for  leave  to  file  amended  and  sup- 
plemental complaint. 

12.  Motion  for  leave  to  file  amended  and  supple- 
mental complaint. 

13.  Amended  and  supplemental  complaint. 

14.  Answer  to  amended  and  supplemental  com- 
plaint. 

15.  Motion  of  defendant  to  dismiss  action. 
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16.  Motion  of  defendant  to  dismiss  C.  H.  Elle 
Const.  Co.  from  the  cause. 

17.  Motion   of   defendant   to   dismiss   St.    Paul- 
Mercury  Indemnity  Co.,  from  the  action. 

18.  Defendant's  demand  for  jury  trial. 

19.  Notice  requiring  submission  of  motions  on 
brief. 

20.  Motion  of  plaintiffs  to  strike  from  answer  to 
amended   and   supplemental   complaint. 

21.  Notice  requiring  submission  of  motions   on 
brief. 

22.  Stipulation — 10  additional  days  for  both  par- 
ties to  file  briefs. 

23.  Order — 10  additional  days  for  both  parties 
to  file  briefs. 

24.  Minutes  of  the  court  of  Oct.  8,  1956. 

25.  Request  for  admissions  filed  by  plainti:^. 

26.  Response  to  request  for  admissions. 

27.  Defendant's  request  for  admissions. 

28.  Defendant's  withdrawal  of  request  for  trial 
by  jury. 

29.  Notice  of  taking  dei)osition  of  Wm.  S.  and 
Jessie  Gragon. 

30.  Plaintiffs'  additional  request  for  admissions. 

31.  Response  to  defendant's  request  for  admis- 
sions. 

32.  Response  to  plaintiffs'  additional  request  for 
admissions. 

33.  Notice  to  present  motion  on  Nov.  30,  1956. 

34.  Motion  for  production  of  documents,  etc. 

35.  Depositions  of  Jessie  Gagon  and  William  S. 
Gagon. 

36.  Minutes  of  the  court  of  Nov.  29,  1956. 
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37.  Notice  to  present  motion  on  Dec.  3,  1956. 

38.  Motion  i'or  production  of  docmnents,  etc. 

39.  Minutes  of  the  Court  of  Dec.  3,  1956. 

40.  Minutes  of  the  Court  of  Dec.  7,  1956. 

41.  Depositions  of  M.  Burke  Horsley  and  C.  H. 
Elle. 

42.  Stipulation  to  submit  case  on  files  and  rec- 
ord. 

43.  Stipulation  and  order — time  to  file  briefs. 

44.  Stipulation — 15  additional  days  for  defend- 
ant's brief  ordered. 

45.  Stipulation — 15  additional  days  for  defend- 
ant's brief. 

46.  Opinion  of  Judge  Clark. 

47.  Stipulation  and  order — Jan.  4,  1958  for  fil- 
ing objections  to  or  response  to  Findings  of  Fact 
and  Conclusions  of  Law. 

48.  Exceptions  to  findings  of  fact  and  conclu- 
sions of  law  and  proposed  amendments  thereto. 

49.  Order  overruling  proposed  amendments  and 
objections. 

50.  Findings  of  fact  and  conclusions  of  law  and 
judgment. 

51.  Acknowledgment  of  service  of  notice  and 
bond  on  appeal. 

52.  Notice  of  appeal. 

53.  Bond  on  appeal. 

54.  Designation  of  record  on  ax^iDeal. 

In  Witness  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  this  5th  day 
of  March,  1958. 

[Seal]         /s/  ED.  M.  BRYAN, 
Clerk. 
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[Endorsed]  :  No.  15932.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  C.  H.  EUe  Con- 
struction Co.,  a  coi-poration  and  St.  Paul-Mercury 
Indemnity  Co.,  a  corporation.  Appellants,  vs.  West- 
em  Casualty  and  Surety  Company,  a  corporation, 
Appellee.  Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  District  of 
Idaho,  Eastern  Di^dsion. 

Filed:     March  10,  1958. 

Docketed:     March  17,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  The  United  States  Court  of  Appeals, 
For  The  Ninth  Circuit 

No.  15932 

C.  H.  ELLE  CONSTRUCTION  CO.,  a  corpora- 
tion, and  ST.  PAUL-MERCURY  INDEM- 
NITY CO.,  a  corporation, 

Plainti  ffs- Appellants, 

vs. 

WESTERN  CASUALTY  AND  SURETY  COM- 
PANY, a  corporation, 

Defendant- Appellee. 

STATEMENT  OF  POINTS  ON  APPEAL 

PI amtiffs- Appellants  herewith  present  their  state- 
ment of  points  upon  which  they  will  rely  on  the 
Appeal  in  this  matter. 
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I. 

That  the  Trial  Court  erred  in  its  Conckisions  of 
Law  that  the  Jury  Verdict  in  the  State  Court 
action,  designated  in  the  District  Court  of  the 
Fifth  Judicial  District  of  the  State  of  Idaho,  in 
and  for  the  County  of  Bannock,  and  entitled  Mary 
Lou  Campbell,  and  Terrell  Ray  Campbell  and  Cur- 
tis Howard  Campbell,  minors,  by  their  Gruardian 
Ad  Litem,  Mary  T^ou  Campbell,  Plaintiffs,  v.  C.  H. 
Elle  Construction  Co.,  a  corporation,  M.  Burke 
Horsley,  Max  Larsen,  and  W.  S.  Gagon,  Defend- 
ants, operated  as  a  final  determination  of  the  issue 
as  to  whether  or  not  the  vehicle  involved  was  being 
operated  by  the  employee  of  C.  H.  Elle  Construc- 
tion Company  with  the  consent  of  the  named  in- 
sured of  the  defendant  herein. 

II. 

The  Trial  Court  erred  in  its  Finding  of  Fact  V 
in  findings  as  follows: 

"The  Jury,  having  found  that  the  truck  was  not 
being  operated  with  his  permission  and  consent." 

III. 

That  the  Trial  Court  erred  in  entering  Judgment 
in  favor  of  the  defendant  and  against  the  plaintiffs. 

IV. 

That  the  Trial  Court  erred  in  not  holding,  from 
the  files,  records  and  facts  in  this  action,  that  the 
vehicle  insured  by  Western  Casualty  and  Surety 
Company  was  being  operated  at  the  time  of  the 
collision  with  the  permission  of  the  named  insured 
under  the  terms  and  conditions  of  the  insurance 
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policy  issued  by  the  defendant-appellee,   Western 
Casualty  and  Surety  Company. 

V. 

That  the  Trial  Court  erred  in  not  holding  that 
under  the  terms  of  the  x^olicy  wiitten  by  the  de- 
fendant-appellee, Western  Casualty  and  Surety 
Company,  the  said  plaintiff-appellant  herein,  C.  H. 
Elle  Construction  Company,  became  an  also  in- 
sured, and  that  the  said  insurance  coverage  became 
the  primary  insurance  coverage  up  to  the  limits  of 
the  policy  so  issued  by  the  defendant-appellee 
Western  Casualty  and  Surety  Company. 

VI. 

That  the  Trial  Court  erred  in  not  determining 
that  the  use  of  the  vehicle  by  one  M.  Burke  Hors- 
ley  as  the  employee  of  C.  H.  Elle  Construction 
Company  Avas  within  the  coverage  and  uses  set 
forth  in  the  policy  issued  by  the  defendant-appel- 
lee Western  Casualty  and  Surety  Company. 

VII. 

That  the  Trial  Court  erred  in  not  granting  Judg- 
ment to  the  plaintiffs  and  against  the  defendant- 
appellee  in  the  amount  of  $13,630.93,  plus  interest, 
plus  costs  of  suit. 

Dated  this  17th  day  of  March,  1958. 

MERRILL   &   MERRILL, 
/s/  By   W.   F.  MERRILL, 

Attorneys   for   Plaintiffs- 
Appellants. 
Acknowledgment  of  Sei-vice  AttachecJ. 
[Endorsed]:     Filed   March   19,   1958.     Paul   P. 
O'Brien,  Clerk. 
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[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF 
RECORD  ON  APPEAL 

Pursuant  to  Rule  75  (a)  of  the  Federal  Rules  of 
Civil  Procedure,  the  Plaintiffs-Appellants  hereby 
designate  for  inclusion  in  the  record  on  Appeal  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  taken  by  Notice  of  Appeal  filed  the  24th 
day  of  Februaiy,  1958,  the  following  portions  of 
the  record  proceedings  and  evidence  in  this  action: 

1.  Complaint. 

2.  Summons  with  Return  attached. 

3.  Motion  to  Dismiss. 

4.  Record  of  Hearing  of  October  18,  1955. 

5.  Amended  Complaint. 

6.  Motion  for  leave  to  file  Amended  and  Supple- 
mental Complaint. 

7.  Affida^dt  in  support  of  Motion. 

8.  Amended  and  Supplemental  Complaint. 

9.  Answer  to  Amended  and  Supplemental  Com- 
plaint. 

10.  Motion  to  Dismiss  St.  Paul-Mercury  Indem- 
nity Co. 

11.  Motion  to  Dismiss  C.  H.  Elle  Construc- 
tion Co. 

12.  Motion  to  Dismiss. 

13.  Motion  to  Sti'ike  from  Answer  to  Amended 
&  Supplemental  Complaint. 

14.  Record  of  Hearing  of  October  8,  1956. 
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15.  Requests  for  Admissions,  filed  Nov.  1,  1956. 

16.  Response  to  Requests  for  Admissions,  filed 
Nov.  9,  1956. 

17.  Requests  for  Admissions,  filed  Nov.  9,  1956. 

18.  Response  to  Defendant's  Request  for  Admis- 
sions, filed  Nov.  19,  1956. 

19.  Plaintiffs'  Additional  Requests  for  Admis- 
sions, filed  Nov.  19,  1956. 

20.  Response  to  Plaintiffs'  Additional  Requests 
for  Admissions,  filed  Nov.  26,  1956. 

21.  Deposition  of  Jessie  G-agon. 

22.  Deposition  of  Wm.  S.  Gagon. 

23.  Motion  for  Production  of  Docmnents,  etc. 

24.  Record  of  Hearing  of  December  3,  1956. 

25.  Order  to  Submit  on  Deioositions  and  Briefs, 
filed  December  7,  1956. 

26.  Deposition  of  M.  Burke  Horsley. 

27.  Deposition  of  C.  H.  Elle. 

28.  Stipulation  Re.  Admissions  and  Submission 
of  Cause  on  Records  and  Depositions,  filed  January 
13,  1957. 

29.  Opinion. 

30.  Exception  to  Findings  of  Fact  and  Conclu- 
sions of  Law,  and  Proposed  Amendments  to  Find- 
ings of  Fact  and  Conclusions  of  Law. 

31.  Order  overruling  Proposed  Amendments  and 
Objections  to  Findings  of  Fact;  Conclusion. 

32.  Findings  of  Fact,  Conclusions  of  Law,  and 
Judgment. 
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34.  Bond  on  Appeal. 
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36.  Acknowledgment  of  Service. 

37.  Designation     of     Contents     of     Record     on 
Appeal. 

38.  Statement  of  Points  on  Appeal. 

Dated  this  17th  day  of  March,  1958. 

MERRILL  &  MERRILL, 
/s/  By   W.  F.  MERRILL, 

Attorneys  for  Plaintiffs- 
Appellants. 

Acknowledgment  of  Sei^ice  Attached. 

[Endorsed]:    Filed    March    19,    1958.    Paul    P. 
O'Brien,  Clerk. 
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JURISDICTION 


This  action  was  commenceci  in  the  United  States  District 
Court  for  the  District  of  Idaho,  Eastern  Division,  by  filing 
of  Complaint  on  September  19,  1955  (R.3-7)  and  Service 
of  Summons  on  Leo  O'Connell,  Commissioner  of  Insurance 
for  the  State  of  Idaho,  statutory  agent  for  defendant,  on 
September  22,    1955    (R.7-8).   Jurisdiction   is  based   upon 


diversity  of  citizenship  and  the  amount  in  controversy  ex- 
ceeding $3000.00,  exclusive  of  interest  and  costs  (R.3,  17, 
22,  23).  The  jurisdiction  of  the  District  Court  is  invoked 
pursuant  to  28  U.S.C.A.,  Section  1332. 

On  January  31,  1958,  the  District  Court  entered  Judg- 
ment in  favor  of  defendant  and  against  the  plaintiff  (R.  192- 
196),  and  on  February  24,  1958,  Notice  of  Appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit,  was 
filed  by  plaintiff. 

The  jurisdiction  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  is  invoked  under  28  U.S.C.A.  Section 
1291  and  1294. 

QUESTIONS  PRESENTED  AND  MANNER  IN 
WHICH  THEY  ARE  RAISED 

L 

Whether  the  Trial  Court  erred  in  holding  that  the  ver- 
dict in  the  State  Court  action  of  Campbell  et  al  v.  Elle  et  al 
operated  as  a  final  determination  of  the  issue  as  to  whether 
the  vehicle  involved,  being  driven  by  M.  Burke  Horsley,  an 
employee  of  C.  H.  Elle  Construction  Company,  was  being 
operated  with  the  consent  of  the  named  insured  of  appellee. 
This  and  incidental  questions  are  raised  by  the  Opinion  (R. 
182-186)  and  Exceptions  to  Findings  of  Fact  and  Conclu- 
sions of  Law  and  Proposed  Amendments  to  Findings  of 
Fact  and  Conclusions  of  Law   (R.  187-190). 
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II. 

Whether  the  Trial  Court  erred  in  not  holding  that  the 
vehicle  insured  by  the  appellee  was  being  operated  at  the 
time  of  the  collision  within  the  provisions  of  the  wording  of 
the  "omnibus  clause,"  contained  in  the  policy  of  insurance 
issued  by  the  appellee.  This  question  is  raised  by  the  Opin- 
ion of  the  Court  (R.  182-186)  and  Exceptions  to  Findings 
of  Fact  and  Conclusions  of  Law  and  Proposed  Amendments 
to  Findings  of  Fact  and  Conclusions  of  Law   (R.  187-190) . 


\ 


III. 


Whether  the  Trial  Court  erred  in  not  determining  that 
the  use  of  the  vehicle  was  within  the  coverage  and  use  set 
forth  in  the  insurance  policy  issued  by  the  appellee.  This  ques- 
tion is  raised  by  the  Opinion  of  the  Court  (R.  182-186)  and 
the  Exceptions  to  Findings  of  Fact  and  Conclusions  of  Law 
and  Proposed  Amendments  to  Findings  of  Fact  and  Con- 
clusions of  Law  (R.  187- 190). 


IV. 
I 

Whether  the  Trial  Court  erred  in  not  adopting  the  Pro- 
posed Findings  of  Fact  and  Conclusions  of  Law  presented 
by  appellants.  This  question  is  raised  by  the  Opinion  of  the 
Court  (R.  182- 186)  and  Exceptions  to  Findings  of  Fact  and 
Conclusions  of  Law  and  Proposed  Findings  of  Fact  and  Con- 
clusions of  Law  (R.  187- 190). 
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V. 


Whether  the  Judgment  of  the  Trial  Court  ought  to  be 
reversed  and  Judgment  entered  for  the  appellants  in  the 
amount  of  $13,630.93  plus  interest  and  costs. 

STATEMENT  OF  FACTS 

On  August  22,  1954,  there  was  in  effect  Policy  No. 
UI-518973  issued  by  the  Western  Casualty  and  Surety  Com- 
pany, defendant  herein,  to  William  S.  Gagon,  Soda  Springs, 
Idaho,  covering  a  certain  1954  Chverolet  6-wheel  2-ton 
truck,  Serial  No.  X54F018590.  On  August  22,  1954,  and 
for  many  years  prior  thereto,  Mr.  William  S.  Gagon  and 
Jessie  Gagon,  had  been  husband  and  wife,  living  in  Soda 
Springs,  State  of  Idaho  (R.108). 

In  the  City  of  Soda  Springs,  Idaho,  there  is  a  lumber 
yard  known  as  Gagon  Lumber  Yard,  operated  by  Mr.  Gagon, 
and  Mrs.  Gagon  was,  as  well  as  having  her  community  pro- 
perty interest  therein,  the  bookkeeper,  and  as  such  was  active- 
ly engaged  in  assisting  in  running  the  business  (R.108).  On 
August  22,  1954,  they  owned  the  above  described  vehicle 
(R.109). 

One  M.  Burke  Horsley  was  employed  by  C.  H.  Elle  Con- 
struction Company,  a  corporation,  and  was  so  acting  during 
the  activities  set  forth  hereafter  (Request  for  Admissions  II 
(d)  and  (e) ,  (R.47)  ;  together  with  Responses  thereto  (R. 
60-61;  R.137).  On  August  22nd,  1954,  the  said  M.  Burke 
Horsley  was  operating  the  above  described  Chevrolet  Truck 


in  an  easterly  direction  on  U.  S.  Highway  30  North  at  a 
point  approximately  two  and  one-half  miles  west  of  Soda 
Springs,  Caribou  County,  Idaho,  when  he  was  involved  in  a 
collision  with  a  vehicle  driven  by  one  Arnold  Campbell 
(Plaintiffs'  Request  for  Admissions  II  (c)  (R.47)  ;  Re- 
sponse (R.60).  As  a  result  of  said  collision,  the  said  Arnold 
Campbell  lost  his  life,  and  on  the  28th  day  of  February, 
1955,  an  action  was  filed  in  the  District  Court  of  the  Fifth 
Judicial  District  of  the  State  of  Idaho,  In  and  For  the  County 
of  Bannock,  by  Mary  Lou  Campbell,  his  widow,  and  Ter- 
rell Ray  Campbell  and  Curtis  Howard  Campbell,  his  chil- 
dren, against  C.  H.  EUe  Construction  Company,  a  corpora- 
tion, M.  Burke  Horsley,  Max  Larsen,  and  W.  S.  Gagon,  said 
Complaint  praying  for  money  damages  for  the  death  of 
Arnold  Campbell,  in  the  amount  of  $100,000.00  and  further 
praying  for  property  damage  to  the  vehicle  of  Arnold  Camp- 
bell in  the  amount  of  $1,620.00  (copy  of  2nd  Amended 
Complaint  attached  to  Stipulation  (R. 153-159)  ;  Plain- 
tiffs' Request  for  Admissions,  paragraph  II  (f)  (R.47)  ;  Re- 
sponse (R.61).  Demand  was  made  upon  the  defendant. 
Western  Casualty  and  Surety  Company  to  assume  the  defense, 
costs  and  other  obligations  pursuant  to  the  contract  of  insur- 
ance noted  above,  said  demand  being  a  letter  dated  March  30, 
1955,  addressed  to  Western  Casualty  Company,  Fort  Scott, 
Kansas,  through:  O.  R.  Baum,  Attorney  at  Law,  Carlson 
Building,  Pocatello,  Idaho  (Plaintiffs'  Request  for  Admis- 
sions, paragraph  II  (i) .  (R.49,  57-58)  and  Response  there- 
to (R.62).  Defendant  refused  to  assume  the  defense,  to  pay 
the  costs  and  other  obligations  of  said  action. 


upon  Defendant's  refusal,  as  above,  St.  Paul-Mercury 
Indemnity  Company,  by  virtue  of  its  multiple  coverage  pol- 
icy, Policy  No.  6210145  covering  C.  H.  Elle  Construction 
Company,  provided  the  defense  of  the  said  C.  H.  Elle  Con- 
struction Company,  M.  Burke  Horsley,  and  Max  Larsen. 
(Stipulation,  (R.151).  On  October  3,  1954,  the  Second 
Amended  Complaint  was  answered  on  behalf  of  C.  H.  Elle 
Construction  Company  and  M.  Burke  Horsley  (see  Exhibit 
C  and  Exhibit  C-1  attached  to  Stipulation,  (R.  166-176). 
As  a  result  of  the  refusal  of  the  Western  Casualty  and  Surety 
Company  to  assume  the  defense  in  the  case  of  Campbell,  et 
al,  vs.  C.  H.  Elle  Construction  Company,  et  al,  the  present 
action  was  filed  on  September  19,  1955  and  service  obtained 
September  22,  1955  (R.7).  Original  complaint  was  later 
amended,  bringing  in  the  St.  Paul-Mercury  Indemnity  Com- 
pany, for  the  reason  that  Judgment  in  the  State  Court  case 
had  been  rendered  and  the  St.  Paul-Mercury  Indemnity  Com- 
pany had  paid  said  judgment  and  costs  (R.  1 7.22) . 

On  the  23rd  day  of  December,  1955,  a  Judgment  was 
entered  in  the  State  Court  in  favor  of  Mary  Lou  Campbell 
and  Terrell  Ray  Campbell  and  Curtis  Howard  Campbell 
against  C.  H.  Elle  Construction  Company  and  M.  Burke 
Horsley,  in  the  amount  of  $15,000.00  with  costs  in  the 
amount  of  $371.40.  This  Judgment  was  the  result  of  the 
verdict  of  the  jury  (Exhibit  D,  Exhibit  E  and  Exhibit 
F  of  the  Stipulation  (R.l  77- 179). 


In    addition    to    the    payment    of    the    above    described 
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amounts,  the  appellants  incurred  attorneys'  fees  and  costs  of 
said  counsel  in  the  amount  of  $1,500.00  for  attorneys'  fees 
and  $139.53  for  costs  advanced  by  counsel  (Paragraph  III 
(b)  of  Stipulation  with  attached  statement.  (R.  151,  181- 
182). 

Under  the  above  described  policy  of  insurance  written 
by  the  Western  Casualty  and  Surety  Company,  there  is  con- 
tained as  Paragraph  III  under  insuring  agreements  the  fol- 
lowing: "With  respect  to  the  insurance  of  bodily  injury 
liability  and  for  property  damage  liability,  the  unqualified 
word  'insured'  includes  the  named  insured  and  also  includes 
any  person  while  using  the  automobile  and  any  person  or 
organization  legally  responsible  for  the  use  thereof,  pro- 
vided the  actual  use  of  the  automobile  is  by  the  named  in- 
sured or  with  his  permission  *  *  *"  (R.52).  Said  policy 
also  contains  the  following  provision  under  Paragraph  II 
of  insuring  agreements:  "As  respects  the  insurance  afforded 
by  the  other  terms  of  this  policy  under  coverages  A  and  B, 
the  company  shall: 

"a.  Defend  any  suit  against  the  insured  alleging  such 
injury,  sickness,  disease  or  destruction  and  seeking 
damages  on  account  thereof,  even  if  said  suit  is 
groundless,  false  or  fraudulent:  *  *  *"   (R.52). 

The  existence  of  the  policy  of  Western  Casualty  and 
Surety  Company  is  admitted  (R.60) .  The  fact  that  M. 
Burke  Horsley  was  operating  the  1954  Chevrolet  Truck 
and  was  involved  in  a  collision,  is  admitted  (R.47) .  The  facts 
of  the  state  court  suit  and  judgment  and  payment  are  admit- 


8 

ted  (R.47,  61,  151).  The  basic  question  of  fact  is  whether  or 
not  the  use  of  this  vehicle  by  M.  Burke  Horsley  comes  within 
the  provisions  of  the  so-called  "omnibus  clause".  That  is, 
whether  or  not  M.  Burke  Horsley  was  using  said  truck  with 
the  permission  as  set  out  in  said  clause.  The  facts  as  to  such 
permission  will  be  set  forth  hereinafter  during  the  argument. 

It  should  also  be  noted  that  under  date  of  October  5, 
1954,  there  was  filed  S.R.  21,  Notice  of  Policy,  under  Sec- 
tion 5  of  Idaho  Motor  Vehicle  Safety  Responsibility  Act 
signed  by  A.  W.  Kay,  Secretary,  Amercian  Agencies,  Inc., 
General  Agents,  Western  Casualty  and  Surety  Company,  Fort 
Scott,  Kansas.  This  S.  R.  21  states  that  the  policy  of  Western 
Casualty  and  Surety  Company  did  apply  to  the  above  oper- 
ator, M.  Burke  Horsley  (R.151).  - 

The  case  was  thereupon  submitted  to  the  trial  court  pur- 
suant to  the  Stipulation  with  documents  attached,  the  Re- 
quests for  Admission  and  Replies,  and  the  depositions  of 
Jessie  Gagon,  Wm.  S.  Gagon,  M.  Burke  Horsley,  and  C.  H. 
EUe  (R.151-182). 

Whereupon,  the  trial  court  pursuant  to  Opinion,  dated 
September  25,  1957,  ruled  that  the  verdict  in  the  state  court 
action  by  which  the  jury  found  in  favor  of  Gagon,  was  con- 
clusive on  the  issue  of  permissive  use  as  prescribed  in  the  pre- 
sent action,  and  ordered  judgment  in  favor  of  defendant- 
appellee  (R.  182- 186).  Judgment  was  entered  on  February 
24,  1958   (R.196). 
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SPECIFICATION  OF  ERRORS 
I. 

The  Trial  Court  erred  in  holding  that  the  verdict  in 
the  state  court  action  of  Campbell  et  al  v.  Elle  et  al  operated 
as  a  final  determination  of  the  issue  as  to  whether  or  not 
the  vehicle  involved  was  being  operated  by  the  employee  of 
C.  H.  Elle  Construction  Company  with  the  consent  of  the 
named  insured  of  the  appellee  herein. 

II. 

The  Trial  Court  erred  in  not  holding  that  the  vehicle 
insured  by  Western  Casualty  and  Surety  Company  was  be- 
ing operated  at  the  time  of  the  collision  with  the  permission 
of  the  named  insured  under  the  terms  and  conditions  of  the 
insurance  policy  issued  by  appellee. 


t 


III. 


The  Trial  Court  erred  in  not  holding  that  the  appellant, 
C.  H.  Elle  Construction  Company,  became  an  also  insured, 
and  that  the  insurance  coverage  under  the  policy  of  the  ap- 
pellee became  the  primary  insurance  coverage  up  to  the  limits 
of  said  policy. 

IV. 

The  Trial  Court  erred  in  not  holding  that  the  use  of  the 
vehicle  by  M.  Burke  Horsley,   as  employee  of  C.   H.   Elle 
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Construction  Company,   was  within   the  coverage  and  uses 
set  forth  in  the  policy  issued  by  appellee. 


V. 


The  Trial  Court  erred  in  not  holding  that  appellee  had 
the  duty  to  defend  C.  H.  Elle  Construction  Company  and 
M.  Burke  Horsley  in  the  state  court  action  of  Campbell  et 
al  V.  Elle  et  al.  and  in  not  holding  that  appellee  was  required 
to  pay  the  costs,  interests  and  the  judgment  therein,  up  to 
the  limits  of  its  policy. 


VI. 


The  Trial  Court  erred  in  finding  that  portion  of  Find- 
ings of  Fact  No.  II  as  follows: 

"Said  policy  last  referred  to  also  contains  the  follow- 
ing provisions: 

"This  Insuring  Agreement  does  not  apply 
under  Section  A  (except  with  respect  to  liability  as- 
sumed under  contract)  1.  Bodily  Injury  to  or  sick- 
ness, disease  or  death  of  any  employee  of  the  named 
Insured  while  engaged  in  the  employment  of  the  In- 
sured, other  than  domestic  employees  with  respect 
to  the  operation,  maintenance,  or  repair  of  an  auto- 
mobile'." 


*  *  * 


on  the  grounds  and  for  the  reason  that  the  same  is  immaterial. 
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VII. 
The  Trial  Court  erred  in  finding  that  portion  of  Find- 
ings of  Fact  No.  Ill  as  follows: 

"*  *  *  On  that  date  M.  Burke  Horsley,  an  employee 
of  Elle  Construction  Company,  one  of  the  plaintiffs 
herein,  went  to  the  home  of  Wm.  S.  Gagon,  the 
named  insured  under  the  Western  policy,  and  bor- 
rowed the  key  to  the  1954  Chevrolet  truck  from 
Jessie  Gagon,  the  wife  of  Wm.  S.  Gagon,  the  named 
insured  in  the  Western  policy." 

on  the  grounds  and  for  the  reason  that,  in  view  of  the  evi- 
dence, said  Finding  is  incomplete  and  inaccurate. 

VIII. 

The   Trial  Court  erred   in   its  Conclusions  of  Law   as 
follows: 

"That  the  verdict  in  the  State  Court  action, 
above  referred  to,  in  which  the  jury  found  in  favor 
of  the  insured  Gagon  operates  as  a  final  determina- 
tion of  the  issue  concerning  the  operation  of  the 
vehicle  with  the  owner's  consent.  By  such  finding 
the  jury  concluded  that  M.  Burke  Horsley  was  not 
operating  the  car  with  the  consent  of  William  S. 
Gagon,  and  that  question  having  been  finally  decided, 
such  finding  is  not  reviewable  by  this  Court  in  the 
instant  action,  and  that  that  determination  in  the 
case  of  Mary  Lou  Campbell  vs.  C.  H.  Elle  Construe- 
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tion  Company  is  final,  conclusive,  and  binding  upon 
the  parties  to  this  suit," 

on  the  grounds  that  the  same  is  not  supported  by  the  evidence 
and  is  contrary  to  law. 

IX. 

The  Trial  Court  erred  in  refusing  to  adopt  the  Conclu- 
sions of  Law  proposed  on  behalf  of  the  appellants  as  set  out 
atR.189-190. 


X. 


The  Trial  Court  erred  in  entering  Judgment  in  favor  of 
the  appellee  and  against  the  appellants. 

ARGUMENT 

I. 

VERDICT  IN  PRIOR  STATE  COURT  ACTION  WAS 

NOT  RES  JUDICATA  AND  NOT  DETERMINATIVE 

OF  PRESENT  ACTION 

It  is  the  position  of  the  appellants  that  the  trial  court 
erred  in  holding  that  the  jury  verdict  in  the  state  court  action 
was  a  final  determination  of  the  basic  question  in  the  case 
at  bar. 

In   the  state  court  action,   Mary  Lou  Campbell,   et  al. 
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brought  an  action  against  C.  H.  EUe  Construction  Company, 
,  a  corporation,  M.  Burke  Horsley,  Max  Larsen  and  W.  S. 
Gagon  as  defendants.  Horsley  and  Larsen  were  sued  for  neg- 
!  ligent  operation  of  a  truck  which  allegedly  caused  the  death 
of  one  Arnold  Campbell,  while  C.  H.  Elle  Construction  was 
made  a  party  under  the  doctrine  of  respondeat  superior  as 
the  employer  of  Horsley,  and  the  allegations  against  W.  S. 
Gagon  were  based  upon  the  imputed  negligence  statute  of 
the  State  of  Idaho  Section  49-1004  (R.30).  There  were  no 
adversary  pleadings  between  these  various  co-defendants, 
and  there  could  not  have  been. 

The  jury  in  the  state  court  case  held  against  M.  Burke 
Horsley  and  C.  H.  Elle  Construction  on  the  grounds  of  neg- 
ligence, and  further  held,  by  their  verdict,  that  the  negli- 
gence of  M.  Burke  Horsley  was  not  imputed  to  W.  S.  Gagon 
under  provisions  of  Idaho  Code,  Section  49-1004. 

The  present  suit  began  (after  the  complaint  was  filed  in 
the  Campbell  suit  but  before  answers  were  filed  therein  by 
any  of  the  defendants)  as  a  result  of  the  demand  from  C.  H. 
Elle  Construction  Company  that  the  Western  Casualty  and 
Surety  Company  honor  its  policy  provisions  set  forth  in 
Policy  UI518973  with  Wm.  S.  Gagon  as  insured,  which, 
under  the  "omnibus  clause"  and  "duty  to  defend"  clause, 
it  was  alleged,  required  the  Western  Casualty  ^  Surety  Com- 
pany to  assume  the  defense  of  C.  H.  Elle  Construction  Com- 
pany and  M.  Burke  Horsley  and  to  pay  any  judgment 
against  them  up  to  the  limits  of  the  policy,  and  to  pay  all 
costs  of  defense. 
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The  question  and  issue  herein  is  the  interpretation  of  the 
provisions  of  Policy  UI-518973  issued  by  Western  Casualty 
and  Surety  Company.  This  is  distinct,  different  and  not  re- 
lated to  the  issue  presented  in  the  state  court  dealing  with  the 
phrasing  of  the  statutory  provisions  of  Section  49-1004, 
Idaho  Code. 

The  "omnibus  clause"  in  an  automobile  liability  policy 
is  not  intended  to  extend  coverage  only  to  such  other  users 
of  insured's  vehicle  as  whose  negligence  would  be  imputed  to 
the  named  insured  under  the  permissive  use  statutes.  Pleasant 
Valley  Lima  Bean  Growers  and  Warehouse  Assn.  vs.  Cal- 
Farm  Ins.  Co.,  298  P. 2d  109  (Calif.) .  As  pointed  out  in  this 
case,  an  "omnibus  clause"  is  not  necessarily  synonymous  and 
identical  with  the  "permissive  use"  statutes  such  as  prevail  in 
the  State  of  California  and,  incidentally,  the  State  of  Idaho. 

It  is  submitted  that  the  issues  framed  in  the  State  Court 
action  and  the  issues  in  this  action  are  different.  To  main- 
tain successfully  a  plea  of  res  judicata  it  must  appear  that 
the  precise  question  was  raised  and  determined  in  a  former 
suit.  Nowhere  did  the  state  court  have  before  it  the  insurance 
contract  now  involved.  Nowhere  in  the  state  court  pro- 
ceeding was  the  phrasing  and  wording  of  the  insurance  pol- 
icy of  Western  Casualty  and  Surety  Company  considered. 
The  state  court  suit,  as  far  as  Gagon  was  concerned,  was 
upon  the  imputed  negligence  or  permissive  use  statutes  of  the 
State  of  Idaho.  The  present  suit  is  upon  the  interpretation  of 
a  contract  and  the  contractual  relation  growing  out  of  the 
insurance  policy.  The  issues  were  not,   as  is  required  for  a 
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holding  of  res  judicata,  precisely  the  same.  There  is  no  iden- 
tity of  the  thing  sued  for;  there  is  no  identity  of  the  cause 
of  action;  there  is  no  identity  of  the  parties;  and  there  is  no 
identity  of  the  persons  for  or  against  whom  the  claim  is 
made. 

The  Supreme  Court  of  the  State  of  Idaho  has  held  many 
times  that  if  the  precise  question  was  not  raised  and  deter- 
mined in  a  former  suit,  the  defense  of  res  judicata  could  not 
be  maintained. 

In  Collard  vs.  Universal  Automobile  Ins.  Co.,  55  Idaho 

560,  45  P.2d  288,  Syllabus  8  is  as  follows: 

"To  successfully  maintain  plea  of  res  judicata, 
it  must  appear  that  precise  question  was  raised  and 
determined  in  former  suit." 

On  Page  292  of  Pacific  reports,  the  Court  states  as  follows: 


r 


"The  plea  of  res  judicata  is  an  affirmative  de- 
fense, and  the  burden  rests  on  the  party  asserting  it 
to  establish  all  of  the  essential  elements  thereof  by  a 
preponderance  of  the  evidence.  Abraham  vs.  Owens, 
20  Or.  511,,  26  P.  1112.  From  an  examination  of 
the  record  and  the  authorities,  we  are  not  constrained 
to  hold  that  the  plea  of  res  judicata  and  estoppel  were 
established  by  the  appellant.  It  would  seem  quite 
clear  that  the  present  action  presents  an  entirely  dif- 
ferent cause  of  action  than  that  involved  in  the  case 
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of  Peterson  vs.  Universal  Automobile  Ins.  Co.,  supra, 
and,  even  conceding  that  respondent  was  a  party  or 
privy  to  that  action,  in  order  to  successfully  maintain 
the  plea  of  res  judicata,  it  must  have  been  made  to 
appear  that  the  precise  question  was  raised  and  de- 
termined in  the  former  suit.  Rogers  vs.  Rogers,  42 
Idaho,  158,  243  P.  655." 

In  the  case  of  Rogers  vs.  Rogers,  42  Idaho   158,   243 
P.  655,  syllabus  2  is  as  follows: 

"The  identical  issue  must  have  been  raised  and 
determined  in  a  former  suit  for  its  decree  to  be  res 
judicata  of  question." 

And  on  Page  656  Pac.  Rep.  the  court  states  as  follows: 

"Identity  of  issue  is  one  of  the  essentials  of  res 
adjudicata,  and  it  must  appear  that  the  precise  ques- 
tion was  raised  and  determined  in  the  former  suit. 
Wood  River  Power  Co.  vs.  Arkoosh,  215  P.  975, 
37  Idaho,  348;  Mason  vs.  Ruby,  204  P.  1071,  35 
Idaho,  157;  Berlin  Machine  Works  vs.  Dehlbom  L. 
Co.,  160  P.  746,  29  Idaho,  494;  Marshall  vs.  Un- 
derwood, 221  P.  1105,  38  Idaho,  464." 

In  Mason  vs.  Ruby.  35  Idaho,   157,  204  P.   1071,  the 
court  states  as  follows  on  Page  1072  Pac.  Rep. 

"In  other  words,  respondent  claims  that  in  order 
to  constitute  the  judgment  of  the  probate  court  a  bar 
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to  this  action  appellant  must  show  clearly,  not  only 
that  this  question  was  raised  by  the  pleadings,  but 
that  it  was  actually  decided  by  the  probate  court  in 
that  action. 

"We  think  the  contention  of  respondent  must 
be  sustained.  The  decision  of  the  probate  court  may 
have  rested  upon  either  one  or  the  other  of  the 
grounds  stated,  and  there  is  a  total  lack  of  evidence 
showing  that  the  question  of  warranty  was  decided 
in  the  probate  court.  In  the  case  of  Russell  vs.  Place, 
4  Otto  (94  U.S.)  606,  24  L.  Ed.  214,  it  was  said 
by  Justice  Field: 

"A  judgment  of  a  court  of  competent  jurisdic- 
tion, upon  a  question  directly  involved  in  one  suit, 
is  conclusive  as  to  that  question  in  another  suit  be- 
tween the  same  parties;  but  to  this  operation  of  judg- 
ment it  must  appear,  either  upon  the  face  of  the 
record,  or  be  shown  by  extrinsic  evidence,  that  the 
precise  question  was  raised  and  determined  in  the 
former  suit.  If  there  be  any  uncertainty  on  this  head 
in  the  record,  the  whole  subject-matter  of  the  action 
will  be  at  large  and  open  to  a  new  contention,  unless 
this  uncertainty  be  removed  by  extrinsic  evidence 
showing  the  precise  point  involved  and  determined." 

"See,  also,  Goodenow  vs.  Litchfield,  59  Iowa, 
226,  9N.  W.  107,  13  N.".  86;  Zoeller  vs.  Riley.  100 
N.  Y.  102,  2  N.E.  388;  53  Am.  Rep.  157;  Fowlkes 
vs.    State,    14   Lea,     (Tenn.)     14;    Chamberlain   vs. 
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Gaillard,  26  Ala.  504;  Hoover  vs.  King.  43  Or.  281, 
72  Pac.  880.  65  L.R.A.  790,  99  Am.  St.  Rep.  754; 
Lea  vs.  Lea.  99  Mass.  493,  96  Am.  Dec.  772;  23 
Cyc.  1308;  15  R.C.L.  s  454,  p.  980. 

"In  this  state  of  the  evidence  the  court  did  not 
err  in  giving  the  instruction  objected  to." 

In  Marshall  vs.  Underwood,  38  Idaho  464,  221  P. 
1105,  the  Idaho  Supreme  Court  states  as  follows  relative  to 
the  identity  of  the  issues: 

"And  in  order  that  this  rule  should  apply,  it 
must  clearly  and  positively  appear,  either  from  the 
record  itself  or  by  the  aid  of  competent  extrinsic 
evidence,  that  the  precise  point  or  question  in  issue 
in  the  second  suit  was  involved  and  decided  in  the 
first.  Jensen  vs.  Berry  ^  Ball  Co.,  37  Idaho,  394, 
216  Pac.  1033;  23  Cyc.  1300." 

See  also  Miller  vs.  Mitcham,  21  Idaho  741.  123  P.941; 
Wood  River  Power  Company  vs.  Arkoosh,  37  Idaho  348, 

215  P.  975;  Jensen  vs.  Berry  «  Ball  Co.,  37  Idaho  394, 

216  P.   1003;  Lawrence  vs.  Corheille,   32  Idaho  114,   178 
P.834. 

The  cause  of  action,  therefore,  between  the  state  court 
action  and  the  present  action,  is  different.  The  parties  arc 
different,  the  issues  are  different,  and,  more  important,  C.  H. 
Elle  Construction  Company  and  Gagon,  the  insured  of  the 
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present  appellee,  were  co-defendants  in  the  state  court  pro- 
ceeding, and  no  adversary  proceeding  was  had  between  them 
or  their  insurance  carriers. 

The  law,  we  submit,  is  that  a  judgment  in  favor  of  a 
plaintiff  in  an  action  against  two  or  more  defendants  is  not 
re  judicata  or  conclusive  of  the  rights  and  liabilities  of  the 
defendants  inter  se  in  a  subsequent  action  between  them  un- 
less those  rights  and  liabilities  are  expressly  put  in  issue  by 
adversary  pleadings  and  determinations. 

The  question  now  before  the  court  in  this  action  is  not 
based  upon  the  pleadings  of  Mary  Lou  Campbell  and  her 
children  (plaintiffs  in  the  state  action)  but  is  based  upon  an 
interpretation  of  the  wording  of  the  policy  of  insurance  issued 
by  the  Western  Casualty  ^  Surety  Company,  which  com- 
pany was  not  a  party  in  the  state  court  proceedings  and  could 
not  have  been  made  a  party.  C.  H.  Elle  Construction  Com- 
pany and  its  employee,  M.  Burke  Horsley,  were  co-defend- 
ants with  Wm.  S.  Gagon  in  the  state  court  action.  There  were 
no  adversary  proceedings  between  them;  there  were  no  plead- 
ings or  claims,  one  against  the  other.  The  liabilities  as  between 
the  insuror  of  C.  H.  Elle  Construction  Company  and  the  in- 
suror  of  Wm.  S.  Gagon  were  not,  and  could  not  have  been, 
presented  in  the  state  court  action.  The  state  court  action  was 
one  in  tort  against  several  tort  feasors,  and  any  allegation 
of  insurance  coverage  of  either  or  any  of  the  defendants,  or 
allegations  of  a  dispute  between  the  insurance  carriers  of  any 
of  the  defendants,  was  not  covered  and  could  not  have  been 
made  an  issue. 
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Because  there  was  no  adversary  position,  C.  H.  EUe  Con- 
struction Company  could  not  control  the  pleadings  against 
Gagon;  nor  could  it  control  the  evidence  used  against  Gagon 
adduced  by  the  plaintiffs  in  the  state  court  action.  C.  H.  Elle 
Construction  Company  could  not  introduce  controverting 
evidence. 

Because  the  Western  Casualty  ^  Surety  Company  was 
not  a  party,  some  of  the  evidence  now  available  as  to  per- 
missive use  under  the  terms  of  the  policy  could  not  be  intro- 
duced in  the  state  court  action.  Some  of  these  items  of  evi- 
dence include  the  wording  of  the  policy  of  Western  Casualty 
y  Surety  Company;  the  admission  of  permissive  use  contained 
in  the  SR-21  which  appellants  herein  contend  is  now  ma- 
terial because  it  is  an  admission  against  interest  by  a  party  to 
the  present  suit;  the  fact  of  the  duty  to  defend  C.  H.  Elle 
Construction  Company  and  M.  Burke  Horsley  which  arises 
from  the  wording  of  the  policy  issued  by  the  Western  Cas- 
ualty ^  Surety  Company;  the  conversations  between  Wm. 
S.  Gagon  and  the  agent  of  the  Western  Casualty  ^  Surety 
Company,  as  are  now  presented  in  the  evidence  in  this  action. 

C.  H.  Elle  Construction  Company  could  not  appeal  the 
verdict  and  judgment  rendered  thereon  in  the  state  court  as 
it  dealt  with  the  question  between  the  plaintiffs  therein  and 
Wm.  S.  Gagon.  They  would  have  had  no  standing  in  an 
appellate  court  to  get  a  review  of  this  question.  They  had 
no  control  over  the  presentation,  judgment,  or  appeal  of  this 
question.  It  is  submitted  that  the  question  now  presented  was 
not  and  could  not  have  been  adjudicated  in  the  state  court 
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proceedings,  and  as  a  result  there  could  be  no  estoppel  or  rule 
of  res  judicata  to  bar  the  presentation  of  the  present  contro- 
versy. 

As  stated  in   30-A  Amer.  Juris.   466,   Judgments,  Sec- 
tion 411, 

"The  generally  prevailing  view  is  that  parties  to 
a  judgment  are  not  bound  by  it  in  subsequent  con- 
troversies between  each  other,  where  they  are  not 
adversary  in  the  action  in  which  the  judgment  is 
rendered  and  their  rights  and  liabilities  inter  se  are 
not  put  in  issue  and  determined.  This  is  true  whether 
judgment  is  rendered  in  favor  of  the  plaintiff  or  de- 
termining the  issues  in  favor  of  the  defendant.  The 
rule  applies  to  a  fact  which  might  have  been,  but 
was  not,  litigated  in  the  original  action.  The  theory 
of  many  decisions  supporting  the  general  rule  is  that 
the  judgment  merely  adjudicates  the  rights  of  the 
plaintiff  as  against  each  defendant,  and  leave  unad- 
judicated  the  rights  of  the  defendants  as  among  them- 
selves." 

In  Dobbins  vs.  Barnes  (CA  9)   204  F.2d  546,  the  court 
holds  in  Syllabus  1  as  follows: 

"Parties  to  action  are  not  bound  by  judgment, 
in  subsequent  controversy  with  each  other,  unless  they 
were  adversary  parties  in  original  suit." 
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On  Page  548.  it  is  stated: 

"*  *  *  In  the  proceedings  in  the  Tax  Court  Dobbins 
and  Barnes  were  not  adversaries.  It  is  a  rule  of  uni- 
versal application  that  'Parties  to  an  action  are  not 
bound  by  the  judgment,  in  a  subsequent  controversy 
with  each  other,  unless  they  were  adversary  parties  in 
the  original  suit.'  City  Bank  of  Wheeling  vs.  Rhode- 
hamel,  4  Cir.,  223  F.  979,  983.  'The  reason  for  the 
rule  is  that  one  should  not  be  bound  by  a  judgment 
except  to  the  extent  that  he  or  some  one  representing 
him  had  an  adequate  opportunity  to  litigate  the  issue 
adjudicated  with  the  party  who  seeks  to  invoke  the 
judgment  against  him.'  Ohio  Casualty  Ins.  Co.  v. 
Gordon,  10  Cir.,  95  F.2d  605,  609.  This  rule,  stated 
in  Freeman  on  Judgments,  5th  Ed.,  Vol.  1,  s  422, 
is  followed  in  California,  Standard  Oil  Co.  vs.  John 
P.  Mills  Organization,  3  Cal.2d  128,  43  P.2d  797, 
and  is  recognized  in  Pennsylvania,  Jordan  vs.  Cham- 
bers, 226  Pa.  573,  75  A.  956;  Simodejka  vs.  Wil- 
liams, 360  Pa.  332,  62  A.2d  17." 

In  the  case  of  Brown  vs.  Great  American  Indemnity  Co. 
(Mass.) ,  9  N.  E.  2d  547,  at  549,  the  following  quotation  in- 
dicates the  holding  of  the  Court: 

"That  decision  by  the  Supreme  Court  of  Rhode 
Island  did  not  adjudicate  the  controversy  now  before 
us.  It  is  true  that  both  the  plaintiff  and  the  defend- 
ant were  parties  defendant  in  the  suit  in  Rhode  Island. 
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But  they  were  not  adversaries.  There  was  no  con- 
troversy between  them.  The  present  plaintiff  was 
seeking  no  relief  against  the  present  defendant.  Both 
were  summoned  to  defend  against  Byron's  attempt 
to  reach  the  proceeds  of  the  policy.  The  rights  of  the 
present  plaintiff  against  the  present  defendant  were 
not  adjudicated,  even  though  Byron,  who  in  reason 
was  in  fully  as  favorable  a  position  as  the  present 
plaintiff.  Commonwealth  vs.  Newton,  186  Mass. 
286,  71  N.E.  699;  Bluefields  Steamship  Co.,  Ltd., 
vs.  United  Fruit  Co.  (CCA.)  243  F.  1.  19;  The 
No.  34  (Petition  of  L.  Boyer's  Sons  Co.)  (CCA) 
25  F.  2d  602;  Pearlman  vs.  Truppo,  159  A.  623, 
10  N.J.  Misc.  477;  Snyder  vs.  Marken,  116  Wash. 
270,  199  P.  302,  22  A.L.R.  1272." 

This  question  was  exhaustively  treated  in  the  case  of 
Mickadeit  vs.  Kansas  Power  &J  Light  Co.  (Kansas) ,  257  P.2d 
156.  On  Page  161  the  court  states  as  follows: 

"In  101  A.L.R.  104  is  an  annotation  on  'Judg- 
ment for  plaintiff  in  action  in  tort  or  contract  against 
codefendants,  as  conclusive  in  subsequent  action  be- 
tween codefendants  as  to  the  liability  of  both  or  the 
liability  of  one  and  the  nonliability  of  the  other,' 
where  after  stating  the  principal  aspects  as  to  the 
question,  it  is  said: 

"  'While  the  cases  are  not  entirely  in  harmony, 
sometimes   even    in    the   same   jurisdiction,    the   rule 
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supported  by  the  great  weight  of  authority  is  that 
a  judgment  in  favor  of  the  plaintiff  in  an  action 
against  two  or  more  defendants  is  not  res  judicata 
inter  se  in  a  subsequent  action  between  them,  unless 
those  rights  and  liabilities  were  expressly  put  in  issue 
in  the  first  action,  by  cross  complaint  or  other  adver- 
sary pleadings,  and  determined  by  the  judgment  in 
the  first  action.' 

"Many  authorities  are  cited  in  support  of  the  rule 
stated  in  the  discussion  treating  the  various  phases 
of  the  question.  See  also  supplementary  annotation 
on  the  same  subject  in  142  A.L.R.  727,  and  annota- 
tion on  a  related  subject  in  25  A.L.R.  2d  710. 

"In  discussing  the  conclusiveness  of  a  judgment 
as  to  coparties  it  is  said  in  50  C.J.S.,  Judgments,  s 
819,  p.  372,  that 

I 

"  'A  judgment  ordinarily  settles  nothing  as  to 
the  relative  rights  and  liabilities  of  the  coplaintiffs  or 
codefendants  inter  sese,  unless  their  hostile  or  con- 
flicting claims  were  actually  brought  in  issue,  liti- 
gated, and  determined'." 

In  the  case  of  Preferred  Accident  Ins.  Co.  of  New  York 
vs.  Musante,  Berman  ^  Steinberg  Co.  (Conn.),  52  A.2d, 
862,  Syllabus  5  is  as  follows: 


'Judgment  against  codefendants  creates  no  lia- 


I 
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bility  between  them  if  none  before  existed." 

Syllabus  6  is  as  follows: 

"A  judgment  in  favor  of  plaintiff  in  an  ac- 
tion against  two  or  more  defendants  is  not  res  ad  jud- 
icata or  conclusive  of  the  rights  and  liabilities  of  de- 
fendants inter  se  in  a  subsequent  action  between  them, 
unless  those  rights  and  liabilities  were  expressly  put 
in  issue  in  first  action  by  cross-complaint  or  other 
adversary  pleadings,  and  determined  by  the  judg- 
ment in  the  first  action." 

And  on  Page  864,  the  court  states: 

"*  *  *  There  were  no  adversary  pleadings.  The  record 
does  not  show  an  attempt  by  either  the  present  de- 
fendant or  the  lessees  to  escape  liability  by  claiming 
that  the  other  was  solely  liable.  It  does  not  fairly 
appear  that  they  were  adversaries,  at  least  to  such 
an  extent  as  to  render  the  judgment  conclusive  as  to 
the  rights  and  liabilities  of  the  codefendants  as  to  each 
other." 

The  holding  in  the  case  of  Remus  vs.  Schwass,    (111.) 
92  N.E.2d  127,  is  clearly   set  forth,  beginning  at  Page  131: 

"*  *  *  An  analysis  of  the  record  discloses  that  in  the 
dramshop  action  the  answers  filed  by  appellant  and 
appellees  were  both  addressed  to  the  allegations  of 
the  complaint  filed  there  and  do  not  purport  to 
controvert  any   question  of  equitable  ownership   as 
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between  them,  and  no  adjudication  of  such  issue  was 
made.  The  parties  to  the  instant  case  were  on  the 
same  side  in  the  dramshop  case.  The  rule  is  that  par- 
ties on  the  same  side  of  litigation  are  not  bound  by  a 
judgment  or  decree  in  subsequent  controversies  be- 
tween them  respecting  their  rights,  unless  they  have 
formed  or  contested  an  issue  respecting  the  same  and 
the  judgment  or  decree  has  determined  such  rights. 
Jones  vs.  Koepke,  387  111.  97,  55  N.E.2d  154,  and 
cases  there  cited.  We  are  of  the  opinion  the  appellant 
here  is  not  barred  from  asserting  her  equitable  claim." 

In  the  case  of  Bunge  vs.  Yager    (Minn.),   52  N.W.2d 
446,  Syllabus  1  is  as  follows: 

"A  judgment  in  favor  of  a  plaintiff  in  an  ac- 
tion against  two  or  more  defendants  is  not  res 
judicata  or  conclusive  of  rights  and  liabilities  of  de- 
fendants inter  se  in  a  subsequent  action  between  them, 
unless  those  rights  and  liabilities  were  expressly  put 
in  issue  in  first  action,  by  cross-complaint  or  other 
adversary  pleadings,  or  such  issues  were  tried  by  con- 
sent and  determined  by  judgment  in  first  action." 

Syllabus  2  states  as  follows: 

"Rule  that  parties  must  be  adversaries  before 
judgment  in  favor  of  a  plaintiff  in  an  action  against 
both  of  them  is  res  judicata  or  conclusive  of  rights 
and  liabilities  of  parties  inter  se  in  a  subsequent  action 
between  them  applies  as  well  to  an  estoppel  by  judg- 
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merit  as  to  an  estoppel  by  verdict." 

On  Page  447  the  court  states: 

"While  the  authorities  are  not  in  harmony,  the 
general  rule  followed  by  the  great  weight  of  author- 
ity is  that  a  judgment  in  favor  of  a  plaintiff  in  an 
action  against  two  or  more  defendants  is  not  res 
judicata  or  conclusive  of  the  rights  and  liabilities  of 
the  defendants  inter  se  in  a  subsequent  action  between 
them,  unless  those  rights  and  liabilities  were  expressly 
put  in  issue  in  the  first  action,  by  cross  complaint  or 
other  adversary  pleadings,  or  such  issues  were  tried 
by  consent  and  determined  by  the  judgment  in  the 
first  action.  The  cases  are  collected  in  Annotations, 
101  A.L.R.  104,  142  A.L.R.  27;  30  Am.  Jur., 
Judgments,  s.  233. 

"The  general  rule  is  stated  in  Restatement,  Judg- 
ments, s  82,  as  follows:  'The  rendition  of  a  judg- 
ment in  an  action  does  not  conclude  parties  to  the 
action  who  are  not  adversaries  under  the  pleadings 
as  to  their  rights  inter  se  upon  matters  which  they 
did  not  litigate,  or  have  an  opportunity  to  litigate, 
between  themselves.' 

"In  1  Freeman,  Judgments  (5th  ed.)  s  422,  we 
find  the  rule  stated  thus:  'Parties  to  a  judgment  are 
not  bound  by  it,  in  a  subsequent  controversy  between 
each  other,  unless  they  were  adversary  parties  in  the 
original  action.  There  must  have  been  an  issue  or  con- 
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troversy  between  them.  The  reason  for  this  rule  ob- 
viously is  the  same  as  that  which  underlies  the  whole 
doctrine  of  res  judicata,  namely,  that  a  person  should 
not  be  bound  by  a  judgment  except  to  the  extent  that 
he,  or  someone  representing  him,  had  an  adequate 
opportunity  not  only  to  litigate  the  matters  adjudi- 
cated, but  to  litigate  them  against  the  party  (or  his 
predecessor  in  interest)  who  seeks  to  use  the  judg- 
ment against  him.' 

"We  early  became  committed  to  the  same  rule. 
In  Pioneer  Savings  ^  Loan  Co.  vs.  Bartsch,  5 1  Minn. 
474,  479,  53  N.W.  764,  765,  38  Am.  St.  Rep.  511. 
speaking  through  Mr.  Justice  Mitchell,  we  said:  'It 
is  well  settled  that  parties  to  a  judgment  are  not 
bound  by  it  in  a  subsequent  controversy  between  each 
other,  unless  they  were  adversary  parties  in  the  orig- 
inal action.  Freem.Judgm.  s  158'." 

See  also  the  annotation,  101  A.L.R.  104-108,  with  cases 
cited  therein,  footnote  to  Sec.  411  Judgments,  30-A  Amer. 
Jur.  466;  Walin  vs.  Young  (Ore.)  180  P.  2d  535;  Cromp- 
ton  vs.  Lumberman's  Mutual  Casualty  Co.  (Mass.)  ;  135 
N.E.  2d  14;  The  Rainbow  Stone  Co.  vs.  The  Ten  Color 
Stone  Co.  (Ohio),  141  N.E.  2d  266;  Whitney  vs.  Employ- 
ers Indemnity  Corp.  (Iowa.) ,  202  N.W.  236. 

IL 

APPELLATE  COURT  HAS  AUTHORITY  TO 
DETERMINE  ISSUES  HEREIN 

The  entire  proceedings  in  this  case  were  submitted  to  the 
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trial  judge  upon  a  written  Stipulation  with  exhibits  attached 
(R. 149-182),  Requests  for  Admission  and  Replies  to  Re- 
quest for  Admission  filed  by  the  respective  parties  (R.46- 
103),  Plaintiffs'  Additional  Request  for  Admission  and  Re- 
sponse thereto  (R. 103-106),  Deposition  of  Jessie  Gagon 
(R.106-118),  Deposition  of  William  S.  Gagon  (R.119- 
130),  Deposition  of  M.  Burke  Horsley  (R.  135-144),  and 
the  Deposition  of  C.  H.  Elle  (R. 144-148).  The  record  is, 
therefore,  complete  and  consists  entirely  of  documentary  and 
written  evidence.  In  addition  the  record,  as  presented,  is  es- 
sentially uncontradicted  and  contains  no  basic  factual  dis- 
putes. No  issue  of  the  credibility  of  witnesses  exists  and  the 
record  does  not  present  any  genuine  issue  as  to  material  fact. 
Under  these  circumstances,  it  is  proper  for,  and  the  duty  of, 
the  Appellate  Court  to  consider  the  whole  record  since  the 
Appellate  Court  is  in  as  good  a  position  as  the  Trial  Court 
to  appraise  the  evidence  and  the  questions  of  law  presented 
thereby. 

Since  the  Trial  Court  made  no  findings  on  any  of  the 
basic  issues  of  the  case,  other  than  the  one  discussed  in  Para- 
graph I  above  and  since  the  case  was  submitted  on  documen- 
tary and  written  evidence,  it  is  submitted  that  it  is  proper 
and  essential  for  the  Appellate  Court  to  decide  the  remain- 
ing issues. 

In  Kostelac  vs.  United  States  (C.A.9)  247  F.  2d  723, 
syllabus  1  is  as  follows: 

"Where  substantially  all  facts  are  stipulated  in 
pre-trial  order,  and  trial  court  makes  no  finding  of 
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facts  on  issue,  and  evidence  before  reviewing  court  on 
issue  is  written  as  it  was  before  trial  court,  it  is  proper 
for  reviewing  court  from  such  uncontroverted  writ- 
ten evidence  to  make  finding  of  fact  on  issue." 

On  Page  726,  the  Court  states  as  follows: 

"The  District  Court  found  that  there  was  'no 
question  but  that  Kostelac  made  an  error  *  *  *  when 
he  prepared  his  bid',  but  concluded  that  it  was  un-  ■ 
necessary  to  decide  whether  Kostelac  ever  had  such 
a  right,  because,  if  he  did,  he  had  waived  it. 

"However,  this  question  is  not  only  material, 
it  is  the  first  question  which  must  be  decided.  Since 
substantially  all  of  the  facts  concerning  the  con- 
tract, the  negotiations  after  the  mistake  was  discov- 
ered, and  Kostelac's  default  were  stipulated  in  the 
pretrial  order,  the  question  before  this  court  would 
be  whether  the  trial  court's  finding  on  this  point 
was  supported  by  the  record,  if  the  trial  court  had 
made  a  finding.  Since  the  court  has  made  no  finding 
and  since  the  evidence  on  this  question  is  written, 
as  it  was  before  the  trial  court,  it  is  proper  for  this 
court  from  such  undisputed  written  evidence  to  de- 
cide whether  Kostelac  was  entitled  to  rescind  the  con- 
tract because  of  the  mistake  as  to  the  quantity  of  gar- 
bage produced  per  man  per  day  at  the  base." 

In  this  decision,  the  Court  of  Appeals,  Ninth  Circuit, 
quotes  with  approval,  the  case  of  Orvis  vs.  Higgins, 
(CCA.2).,  180  F.2d  537. 


I 


31 

In  the  case  of  Vanish  vs.  Barber.  (C.A.9)  232  F.2d  939. 
syllabus  11  is  as  follows: 

"A  recognized  exception  to  general  rule  re- 
quiring a  case  to  be  sent  back  for  lack  of  findings 
is  where  record  considered  as  a  whole  does  not  pre- 
sent a  genuine  issue  as  to  any  material  fact.  Fed. 
Rules  Civ.  Proc.  rule  52,  28  U.S.CA." 

Syllabus  12  is  as  follows: 

"When  facts  are  undisputed,  though  no  finding 
is  made,  case  need  not  be  remanded.  Fed.  Rules  Civ. 
Proc.  rule  52,  28  U.S.CA." 

On  Page  947,  the  Court  says: 

"But  not  every  case,  where  there  is  a  failure  to 
make  findings  must  be  sent  back  to  the  district 
court.  'The  fact  that  the  district  judge  made  on  find- 
ings and  announced  no  conclusions  upon  this  issue, 
does  not  require  remand,  since  the  record  is  complete'. 
Hazeltine  Research,  Inc.,  vs.  General  Motors  Corp., 
6Cir.,  1948,  170F.2d6,  10. 

"Moore's  Federal  Practice  (2d  Ed.)  Vol.  5, 
states  at  p.  2662,  'The  failure  of  the  trial  court  to 
comply  with  Rule  52,  while  characterized  as  a  dere- 
liction of  duty  does  not  demand  a  reversal  'if  a  full 
understanding  of  the  question  presented  may  be  had 
without  the  aid  of  separate  findings','  quoting  from 
Shellman  vs.  Shellman  1938,  68  App.D.C.  197, 
95  F.2d  108,  109,  and  citing  cases. 
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"A  recognized  exception  to  the  general  rule,  re- 
quiring a  case  to  be  sent  back  for  lack  of  findings,  is 
where  '*  *  *  the  record  considered  as  a  whole  does 
not  present  a  genuine  issue  as  to  any  material  fact 
*  *  *'.  Burman  vs.  Lenkin  Const.  Co.,  1945.  80  U. 
S.  App.  D.C.  125,  149  F.2d  827,  828.  See  Urbain 
vs.  Knapp  Brothers  Mfg.  Co.,  6  Cir.,  1954,  217F.2d 
810,  816,  817,  quoting  Burman  vs.  Lenkin  Const. 
Co.,  supra,  with  approval.  So  when  the  facts  are  un- 
disputed, though  no  finding  is  made,  the  case  need 
not  be  remanded,  Sbicca-Del  Mac,  Inc.,  vs.  Milius 
Shoe  Co.,  8  Cir.,  1955,  145  F.2d  389,  400,  and 
cases  cited;  Aetna  Life  Ins.  Co.  vs.  Meyn,  8  Cir., 
1943,  134F.2d  246,  249." 

In  the  case  of  Equitable  Life  Assurance  Society  of  the 
United  States  vs.  Irelan  (CCA  9)  123  F.2d  462,  the  trial 
court  made  a  finding  of  accidental  death  in  a  suit  on  a  double 
indemnity  clause  of  an  insurance  policy.  The  Appellate  Court 
determined  that  the  evidence,  which  was  by  deposition,  over- 
came the  presumption  of  accident  considered  controlling  by 
the  trial  court  and  that  the  facts  proved  suicide,  whereupon 
judgment  was  so  entered.  Syllabus  2  is  as  follows: 

"Where  all  testimony  bearing  on  circumstances 
antecedent  to  and  surrounding  death  of  insured  was 
by  deposition,  the  finding  of  accidental  death,  while 
entitled  to  consideration  has  not  the  weight  appellate 
court  would  otherwise  be  obliged  to  concede  to  it, 
since  appellate  court  is  in  as  good  a  position  as  trial 
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court  was  to  appraise  the  evidence,  and  has  the  burden 
of  doing  that.  Federal  Rules  of  Civil  Procedure,  rule 
52  (a).  28  U.  S.  C.  A.  following  section  723c." 

Syllabus  3  is  as  follows: 

"The  federal  rule  relating  to  findings  by  the  court 
was  intended  to  accord  with  the  decisions  on  the  scope 
of  review  in  federal  equity  practice,  wherein  if  testi- 
mony is  by  deposition,  reviewing  court  gives  slight 
weight  to  the  findings.  Federal  Rules  of  Civil  Pro- 
cedure, rule  52  (a) ,  28  U.  S.  C.  A.  following  section 
723c." 

In  the  case  of  Smith  vs.  Dravo  Corp.,    (C.A.7),  208  F. 
2d  388,  on  Page  391  the  court  states: 

"The  findings  and  conclusions  made  in  our  ori- 
ginal decision  and  amplified  by  this  one  are  amply 
justified  without  remand  for  additional  findings  as 
to  those  items.  Under  Title  28  U.S.C.  at  2106  the 
appellate  court  may  "affirm,  modify,  vaqate,  set 
aside  or  reverse  any  judgment,  decree,  or  order  *  *  * 
and  may  remand  the  cause  and  direct  the  entry  of 
such  appropriate  judgment,  decree,  or  order"  as  may 
be  "just  under  the  circumstances."  Ordinarily,  as  to 
issues  upon  which  no  findings  have  been  made,  the 
court  will  reverse  with  directions  to  make  findings 
and  conclusions,  but  in  equity,  where  the  record  is 
complete  or  the  evidence  uncontradicted  or  entirely 
documentary,  the  appellate  court  is  bound  to  decide 
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the  case,  so  far  as  it  is  in  condition  to  be  decided,  and 
direct  such  a  decree  as  under  all  circumstances  may  be 
proper.  Ridings  v.  Johnson,  128  U.  S.  212,  9  S.  Ct. 
72,  32  L.  Ed.  401;  U.S.  vs.  Rio  Grande  Dam  « 
Irrigation  Co.,  184  U.S.  416,  22  S.  Ct.  428,  46  L. 
Ed.  619;  Weeks  vs.  Pratt,  5  Cir.,  43  F.2d  53,  cer- 
tiorari denied  282  U.S.  892,  51  S.  Ct.  106,  75  L.Ed. 
786;  Potter  vs.  Beal,  1  Cir.,  50  F.  860.  In  Shore  vs. 
United  States,  7  Cir.,  282  P.  857  this  court  said  at 
860:  'There  is  no  question  but  that  this  court,  on  an 
appeal  from  a  decree  in  an  equity  suit,  may  consider 
the  evidence,  and  make  findings  of  fact  which  are 
determinative  of  the  controversy.'  In  McComb  vs. 
Utica  Knitting  Co.,  2  Cir.,  164  P.  2d  670,  at  page 
674,  the  court,  after  observing  that  the  trial  judge 
did  not  discuss  a  certain  question  or  make  any  find- 
ing on  it,  citing  a  number  of  cases,  said:  'As  that 
evidence  is  entirely  documentary,  no  issue  of  wit- 
ness' credibility  arises;  therefore,  we  can  pass  on  the 
facts  as  well  as  could  the  trial  judge,  and  need  not  re- 
mand for  a  finding  by  him.'  In  Weeks  vs.  Pratt,  1 
Cir.,  43  F.2d  53,  56,  the  court  concluded  'This  is  an 
appeal  in  equity.  The  whole  case  is  before  us,  and  we 
may  render  such  decree  as  may  be  just  and  proper  in 
in  premises.  Ridings  vs.  Johnson,  128  U.S.  212,  9 
S.Ct.  72,  32  L.  Ed.  40r." 

In  McComb  vs.  Utica  Knitting  Co.,  (CCA2) ,  164  F.2d 
670,  at  674  the  court  states: 

"In  the  instant  case,  the  trial  judge  did  not  dis- 
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cuss  this  question,  nor  did  he  make  any  finding  which 
bears  on  it.  All  the  evidence  here  of  a  kind  similar  to 
that  in  the  Belo  record  we  have  also  set  forth  in  our 
Appendix.  As  that  evidence  is  entirely  documentary, 
no  issue  of  witness'  credibility  arises;  therefore,  we 
can  pass  on  the  facts  as  well  as  could  the  trial  judge, 
and  need  not  remand  for  a  finding  by  him." 

And  in  the  footnotes  on  Page   674,   the  court  cites  as  its 
authority  the  following: 

"Kind  vs.  Clark,  2  Cir.,  161  F.2d  36,  46;  Letcher 
County  vs.  De  Foe,  6  Cir.,  151  F.2d  987,  990; 
Bowles  vs.  Beatrice  Creamery  Co.,  10  Cir.,  146  F. 
2d  774,  780;  J.  S.  Tyree,  Chemist,  Inc.,  v.  Thymo 
Borine  Laboratory  Co.,  7  Cir.,  151  F.2d  621,  624; 
Equitable  Life  Assurance  Society  of  United  States  vs. 
Irelan,  9  Cir.,  123  F.2d  462,  464." 

To  the  same  effect  see  Norment  vs.  Stillwell  (CCA2) , 
135  F.2d  132;  Murphey  vs.  United  States  (C.A.9),  179 
F.2d  743;  Pacific  Portland  Cement  Co.,  vs.  Food  Machinery 
and  Chemical  Corp.,  (C.A.9)  178  F.2d  541;  The  Texas 
Co.  vs.  R.  O'Brien  and  Co.,  Inc.  (C.A.I),  242  F.2d  526; 
Orvis  vs.  Higgins  (C.A.2)  180  F.2d  537;  Senato  vs.  United 
States  (C.A.2),  173  F.2d  493;  Burman  vs.  Lenkin  Con- 
struction Co.,  (C.A.D.C)  149  F.2d  827;  Aetna  Life  Insur- 
ance Company  vs.  Meyn  (CAA8) ,  134  F.2d  246;  Hazeltine 
Research  vs.  General  Motors  Corp.  (CA6) ,  170  F.2d  6; 
Sbicca-DelMacvs.  MiliusShoeCo.,  (CAA8)   145  F.2d  389. 
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III. 

APPELLANT  C.    H.    ELLE  CONSTRUCTION   COM- 
PANY   WAS    AFFORDED    PRIMARY    INSURANCE 
COVERAGE  UNDER  OMNIBUS  CLAUSE  OF 
APPELLEE'S  POLICY 

Under  the  insurance  policy  of  the  Western  Casualty  and 
Surety  Company,  and  under  "insuring  agreements,"  Para- 
graph III  is  as  follows: 

"With  respect  to  the  insurance  for  bodily  injury 
liability  and  for  property  damage  liability,  the  un- 
qualified word  'insured'  includes  the  named  insured 
and  also  includes  any  person  while  using  the  automo- 
bile and  any  person  or  organization  legally  responsi- 
ble for  the  use  thereof,  provided  the  actual  use  of  the 
automobile  is  by  the  named  insured  or  with  his  per- 
mission   *    *    * 

This  is  the  modern  standard  so-called  "omnibus  clause." 
Its  purpose  is  to  extend  the  protection  of  the  polciy  to  any 
person  or  persons  coming  within  the  defined  group.  It  gives 
the  insured  power  to  bring  within  the  protection  of  the  policy 
a  third  person  using  the  insured  automobile  with  the  permis- 
sion of  the  named  insured.  Such  person,  while  using  the  auto- 
mobile within  the  provisions  of  the  omnibus  clause,  becomes 
an  additional  insured  by  virtue  of  the  clause,  as  if  he  were 
named  as  an  insured  in  the  policy.  This  so-called  additional 
insured  has  the  protection  of  the  coverage  of  the  policy  and 
the  insurance  as  to  him  becomes  an  independent  liability; 
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that  is,  independent  of  the  insurer's  responsibility  to  the 
named  insured.  The  rights  of  the  parties  are  the  same  as  if 
the  operator  had  been  a  named  insured.  Under  this  type  of 
clause,  therefore,  M.  Burke  Horsley  and  his  employer,  C.  H. 
EUe  Construction  Company,  if  qualified  under  the  "omnibus 
clause"  as  additional  insureds,  stand  in  exactly  the  same  sit- 
uation as  if  they  had  been  the  named  insured,  and  the  other 
provisions  of  this  policy  are  available  for  their  protection. 

The  so-called  "omnibus  clause"  has  been  construed  and 
considered  numerous  times  by  the  courts.  In  5 -A  Amer. 
Juris.  88,  Automobile  Insurance,  Section  90,  it  is  stated  as 
follows: 

"Automobile  liability  insurance  policies  ordinarily 
contain  a  so-called  'omnibus  clause,'  providing  that 
the  term  'insured'  includes  the  named  insured  and  also 
any  other  person  while  using  the  automobile  and  any 
person  or  organization  legally  responsible  for  the  use 
thereof,  provided  the  actual  use  of  the  automobile  is 
by  the  insured  or  with  his  permission.  Policies  con- 
taining such  clauses  have  been  held  to  be  valid,  and 
it  has  been  held  in  a  number  of  cases  that  the  'omnibus 
clause'  is  not  ambiguous." 

In  Section  91  of  the  same  citation,  it  is  stated: 

"In  the  absence  of  eccentricities  of  form,  it  is  clear 
that  an  'omnibus  clause'  creates  liability  insurance  in 
favor  of  one  other  than  the  named  insured,  answering 
the  descriptions  of  persons  therein  contained.  Such  a 
person  other  than  the  named  insured,  while  using  the 
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motor  vehicle  for  the  purposes  for  which  it  is  insured, 
anci  within  the  scope  of  the  permission  granted,  be- 
comes an  'additional  insured'  by  virtue  of  the  'omni- 
bus clause'  the  same  as  if  he  were  named  as  an  insured 
in  the  policy.  Upon  the  happening  of  an  accident 
while  the  insured  motor  vehicle  is  being  operated  by 
a  qualified  additional  insured  with  the  permission  of 
the  owner,  the  insurance  as  to  him  becomes  an  inde- 
pendent liability — that  is,  independent  of  the  insur- 
er's responsibility  to  the  named  insured;  and  the 
rights  of  the  injured  person  are  the  same  as  if  the 
operator  had  been  a  named  insured." 

In  5  Amer.  Jur.  804,  Sec.  532,  it  is  stated: 

"Independently  of  the  general  insuring  clause  in 
an  automobile  liability  policy,  ofttimes  there  appears, 
*  *  *  a  clause  purporting,  or  the  effect  of  which  it, 
to  extend  the  protection  of  the  policy  to  any  person 
or  persons  coming  within  a  defined  group.  This  is  the 
so-called  'omnibus'  clause." 

And  in  Section  533  of  the  same  citation,  it  is  stated: 

"*  *  *  In  the  absence  of  eccentricities  of  form,  it  is 
clear  that  such  a  clause  creates  liability  insurance  in 
favor  of  one  other  than  the  named  assured  answering 
the  description  of  persons  therein  contained." 

The  appellants  herein  are  not  concerned  with  fastening 
imputed  liability  on  the  owner  of  the  vehicle,  William  S. 
Gagon.  They  do  not  seek  to  be  the  beneficiaries  of  any  statu- 
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tory-created  liability.  The  appellants  seek  to  apply  the  policy 
language  as  a  source  of  financial  discharge  of  C.  H.  EUe  Con- 
struction Company's  liability  to  the  persons  injured  through 
the  negligence  of  the  employee  of  the  C.  H.  Elle  Company. 
The  matter  of  the  owner's  imputed  liability  involved  in  the 
State  Court  action  is  not  involved  here:  the  question  of  the 
operator's  coverage  under  the  owner's  policy  was  not  involved 
in  the  State  Court  case  of  Campbell,  et  al  vs.  C.  H.  Elle,  et  al 
but  is  the  basic  question  involved  herein.  It  is  submitted,  there- 
fore, that  the  only  consideration  in  this  matter  is  the  con- 
struction of  the  "omnibus  clause"  and  whether  or  not  the 
facts  herein  bring  the  employee  of  C.  H.  Elle  Construction 
Company  within  the  coverage  of  said  policy. 

In  Crompton  vs.  Lumberman's  Mutual  Casualty  Com- 
pany, (Mass.)  129  N.E.2d  139,  the  Court  in  discussing  gen- 
erally the  "omnibus  clause,"  on  Page  140  states  as  follows: 

"The  policy  was  not  limited  to  indemnifying  the 
named  insured  for  damages  caused  by  his  operation 
of  the  motor  vehicle  or  by  one,  like  his  servant  or 
agent,  for  whose  action  he  might  be  liable  at  common 
law,  but  it  provided  indemnity  for  those  whose  oper- 
ation of  the  automobile  with  the  consent  of  the  named 
insured  had  caused  injuries  to  others." 

And  on  Page  142,  the  Court  says: 

"We  think,  that,  on  the  allegations  contained  in 
the  declaration  when  read  with  the  terms  and  con- 
ditions of  the  policy,  the  plaintiff  upon  the  occur- 
rence of  the  accident  to  Hansen  was  entitled  to  the 
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same  protection  by  virtue  of  the  permissive  use  given 
to  him  by  his  father  as  the  latter  would  have  had 
if  he  had  been  operating  the  automobile  at  the  time 
of  the  accident.  Lahti  vs.  Southwestern  Automobile 
Ins.  Co.,  109  Cal.  App.  163,  292  P.527;  Century 
Indemnity  Co.  vs.  Norbut,  117,  N.J.  Eq.  584,  177 
A.  248,  affirmed  120  N.J.Eq.337,  184  A.  822; 
MacClure  vs.  Accident  ^  Casualty  Ins.  Co.,  229  N.C. 
305,  49  S.E.2d  742;  State  Farm  Mutual  Automo- 
bile Ins.  Co.  vs.  Arghyris,  189  Va.  913,  55  S.E. 
2d  16;  Appleman  Insurance  Law  ^  Practice,  Sec. 
4354.  The  plaintiff  is  entitled  to  be  relieved  from 
liability  to  pay  the  judgment  recovered  by  Hansen 
to  the  same  extent  as  if  the  action  had  been  brought 
against  the  insurer  by  the  named  insured." 

In  Pleasant  Valley  Lima  Bean  Growers  vs.  Cal-Farm 
Insurance  Co.,  298  P.2d  109  (Calif.)  (1956)  it  is  stated 
in  Syllabus  No.  8  as  follows; 

"Omnibus  clause  in  automobile  liability  policy 
extending  protection  as  additional  insured  to  any 
person  while  using  insured  vehicle  and  any  person 
or  organization  legally  responsible  for  use  thereof, 
provided  that  such  use  was  with  named  insured's 
permission,  did  not  intend  that  extended  coverage 
should  be  limited  only  to  other  users  of  insured  ve- 
hicle whose  negligence  would  be  imputed  to  named 
insured  under  permissive  use  statute." 

While  this  question  has  not  been  met  directly  by  the 
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courts  of  the  State  of  Idaho,  there  is  the  statement  in  the 
case  of  Leach  vs.  Farmers  Automobile  Inter-Insurance  Ex- 
change, 70  Idaho  156,  213  P.2d  920,  where  Syllabus  No.  1 
is  as  follows: 

"Under  Policy  providing  that  term  'insured'  in- 
cludes any  person  while  using  automobile  and  any 
person  or  organization  legally  responsible  for  use 
thereof  provided  actual  use  of  the  automobile  is  with 
permission  of  named  insured,  son  of  insured  using 
automobile  with  permission  was  an  'insured",  and 
wife  having  become  legally  responsible  for  use  of 
automobile  by  signing  an  application  for  driver's 
license  for  son  was  also  an  'insured'." 

In  the  case  of  New  vs.  General  Casualty  Company  of 
America,   133  Fed.  Supp.  955,  the  Court  states  as  follows: 

"The  law  of  the  state  of  Tennessee  is  that  both 
a  named  insured  and  an  additional  insured  are  en- 
titled to  protection  against  a  liability  and  the  insur- 
er has  obligated  himself  absolutely  and  uncondition- 
ally to  pay  judgments  against  either.  Associated  In- 
demnity Corp.  vs.  McAlexander,  168  Tenn.  424,  79 
S.W.2d  556." 

The  Court  further  concludes: 

"It  was  not  intended  by  the  contracting  parties 
that  the  omnibus  clause  could  be  used  to  decrease  the 
protection  of  the  insurance  protection  afforded  the 
named  insured  by  the  policy.   The  omnibus  clause 
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or  definition  of  insured  merely  causes  the  insurance 
to  cover  persons  other  than  the  named  insured.  This 
clause  creates  liability  insurance  in  favor  of  another 
and  places  no  limitation  on  the  protection  purchased 
by  the  named  insured." 

In  Chatfield  vs.  Farm  Bureau  Mutual  Auto  Ins.  Co., 
208  F.2d  250,  Syllabus  1  is  as  follows: 

"Generally,  an  'omnibus  clause'  in  an  automobile 
liability  policy  should  be  construed  liberally  in  favor 
of  the  insured  and  in  accordance  with  the  spirit  of 
the  clause  to  protect  the  public  when  an  automobile 
is  driven  by  one  other  than  the  insured  owner." 

In  the  case  at  bar,  it  is  admitted  and  is  without  question 
that  M.  Burke  Horsley  was  an  employee  of  C.  H.  Elle  Con- 
struction Company.  It  is  clear,  as  is  also  brought  out  in  the 
various  answers  which  were  filed  thereto  (Stipulation,  Ex- 
hibits numbered  "A",  "C"  and  "C-l",  (R.  153-176)  that 
the  liability  of  the  C.  H.  Elle  Consrtuction  Company  is 
that  of  a  "master"  or  a  "principal".  The  C.  H.  Elle  Con- 
struction Company  was,  therefore,  an  organization  legally 
responsible  for  the  use  of  the  vehicle  in  that  the  use  of  the 
vehicle  was  being  controlled  by  its  own  employee. 

In  5-A  Amer.  Juris.  90,  Automobile  Insurance,  Sec.  92, 
it  is  stated  as  follows: 

"The  usual  omnibus  clause  in  an  automobile 
liability   policy  is   expressly   made   to  apply   to  any 
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person  or  organization  'legally  responsible'  for  the 
use  of  the  vehicle  while  the  same  is  being  used  with 
the  permission  of  the  named  insured.  Ordinarily  a 
person  operating  the  car  is  'responsible',  or  'legally 
responsible,'  'for  the  operation'  of  the  same,  within 
the  meanning  of  the  omnibus  clause.  Furthermore, 
the  parent  of  a  person  driving  the  car  at  the  time  of 
the  accident,  who,  by  signing  his  application  for  an 
operator's  license,  was  made  responsible  by  statute 
for  damages  caused  by  the  car  while  it  was  driven  by 
him,  and  against  whom  judgment  was  recovered  on 
account  of  the  accident,  was  a  person  'legally  re- 
sponsible for  the  operation  thereof,'  within  the  mean- 
ing and  effect  of  a  clause  of  this  character.  The  same 
result  was  reached  as  to  an  employer  of  the  person 
who  being  then  engaged  in  the  conduct  of  the  for- 
mer's business,  was  driving  the  car  at  the  time  of  the 
accident,  on  account  of  which  judgment  was  recov- 
ered against  such  employer." 

See  also  the  case  of  Leach  vs.  Farmers  Automobile  Inter-In- 
surance Exchange,  70  Ida.  156,  213  P. 2d  920;  Oden  vs. 
Union  Indemnity  Co.  286  Pac.  59   (Wash.) 

It  has,  furthermore,  been  held  in  numerous  cases  that 
under  situations  like  the  case  at  bar  where  the  truck  owner 
had  a  policy  of  insurance  with  an  "omnibus  clause"  and 
the  employer  of  the  driver  of  the  truck  had  multiple-coverage 
policy  or  general  insurance,  that  the  coverage  provided  by  the 
"omnibus  clause"  was  primary  and  that  insurer  was  liable. 
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In  the  case  of  Pleasant  Valley  Lima  Bean  Growers  vs.  Cal- 
Farm  Ins.  Company,  298  P. 2d,  109,  it  is  stated  in  Syl- 
labus 11  as  follows: 

"Where  injury  to  truck  driver  was  allegedly 
caused  by  negligence  of  warehouse  owner's  employee 
while  assisting  in  unloading  lima  beans  from  truck 
into  warehouse  pit,  and  truck  owner  had  automobile 
liability  policy  with  omnibus  clause  and  warehouse 
owner  had  public  liability  policy  covering  ware- 
house operations  at  time  of  the  accident,  obligation 
of  insurer  under  automobile  liability  policy  to  de- 
fend personal  injury  action  against  warehouse  owner 
and  employee  as  additional  insureds  and  to  pay  judg- 
ment therein  was  primary  to  obligation  of  insurer 
under  the  public  liability  policy." 

In  the  above  case,  the  'omnibus  clause"  of  the  truck  owner 
(Brucker)  was  held  to  include  loading  and  unloading  of  the 
truck.  The  injured  person  was  injured  during  the  process  of 
loading  and  unloading  the  truck.  One  Nungaray  was  injured 
and  brought  his  action  against  the  Pleasant  Valley  Lima  Bean 
Growers  Assn.  and  its  employee,  Croker;  upon  service  of  this 
Complaint,  the  United  States  Fidelity  and  Guaranty  Com- 
pany, who  carried  general  liability  insurance  on  the  Pleasant 
Valley  Lima  Bean  Growers  Assn.,  took  over  the  defense  of 
the  action  on  behalf  of  Pleasant  Valley  and  Croker.  Counsel 
for  United  tendered  their  defense  of  the  Nungaray  action  to 
defendant  (Cal-Farm)  therein,  but  Cal-Farm  refused  to 
defend,  denying  any  coverage  under  its  policy  with  Brucker, 
the  truck  owner. 
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On  Page  114,  the  Court  states  as  follows: 

"It  remains  to  be  determined  whether  defend- 
ant's obligation  to  defend  the  Nungaray  action  and 
to  pay  judgment  therein  is  primary  to  the  obligation 
of  United,  plaintiff's  insurer,  or  whether  defendant 
is  justified  in  arguing  that  both  insurance  compan- 
ies must  bear  these  expenses  pro  rata  as  concurring  in- 
surers. We  are  of  the  view  that  defendant's  liability 
is  primary  to  United  and  that  United  has  liabiUty 
secondary  to  that  of  defendant.  *  *  *  As  the  truck 
involved  in  the  accident  was  owned  by  Pleasant 
Valley,  United's  insured,  United's  policy  is  excess 
insurance  as  to  Pleasant  Valley,  and  Cal-Farm's  duty 
to  defendant  Pleasant  Valley  and  pay  judgment  in 
the  Nungaray  action  is  primary  to  the  obligation  of 
United." 

It  is  submitted,  therfore,  that  under  the  wording  of  the 
"omnibus  clause"  in  the  policy  of  the  Western  Casualty  and 
Surety  Company,  if  M.  Burke  Horsley  qualifies  as  an  addi- 
tional insured,  than  and  in  that  event  the  Western  Casualty 
and  Surety  Company  had  the  obligation  and  the  contractual 
duty  to  provide  the  defense  of  M.  Burke  Horsley  and  his 
employer,  C.  H.  Elle  Construction  Company,  and  to  pay  any 
verdicts  or  liability  assessed  by  suit  against  them. 

As  shown  at  R.75,  the  policy  of  insurance  issued  by  the 
St.  Paul  Mercury  ^  Indemnity  Co.  to  C.  H.  Elle  Construction 
Co.  contained  the  following  clause: 
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"Other  Insurance — No  Insuring  Agreement  here- 
of shall  apply  to  any  loss  if  the  Insured  is,  or 
would  be  but  for  the  existence  of  such  Insuring  Agree- 
ment, insured  against  such  loss  under  any  other  pol- 
icy or  policies,  bond  or  bonds,  except  as  respects  any 
excess  beyond  the  amount  which  would  have  been 
payable  under  any  such  policy  or  policies,  bond  or 
bonds,  had  such  Insuring  Agreement  not  been  ef- 
fective." 

In  other  words,  by  force  of  the  "omnibus  clause"  in  the 
policy  of  Western  Casualty  ^  Surety  Co.,  C.  H.  Elle  Con- 
struction Company  became  as  a  named  insured  therein,  and 
the  coverage  of  the  St.  Paul-Mercury  Indemnity  Company 
was  excess  or  secondary. 

IV. 

APPELLEE  HAD  DUTY  TO  ASSUME  DEFENSE  OF 

APPELLANT  C.  H.  ELLE  CONSTRUCTION 

COMPANY. 

The  Western  Casualty  and  Surety  Company  had  the 
duty  to  assume  the  defense  of  C.  H.  Elle  Construction  Com- 
pany and  M.  Burke  Horsley  in  the  case  of  Campbell,  et  al, 
vs.  Elle,  et  al.  Under  paragraph  II  of  the  insuring  agree- 
ments of  the  Western  Casualty  and  Surety  Company's  policy 
with  William  S.  Gagon,  it  is  provided  as  follows: 

"As  respects  the  insurance  afforded  by  the  other 
terms  of  this  policy  under  coverages  A  and  B,  the 
company  shall: 
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"A.  Defend  any  suit  against  the  insured  alleging 
such  injury,  sickness,  disease  or  destruction  and  seek- 
damages  on  account  thereof,  even  if  said  suit  is 
groundless,  false  or  fraudulent.  *  *  *" 

It  is  to  be  noted  that  this  paragraph  uses  the  unqualified  word 
"insured",  which,  under  the  definition  in  paragraph  III 
therefore  includes  the  named  insured  and  includes  any  per- 
son while  using  the  automobile  and  any  person  or  organiza- 
tion legally  responsible  for  the  use  thereof,  provided  the  ac- 
tual use  of  the  automobile  is  by  the  named  insured  or  with 
his  permission.  Therefore,  it  is  submitted  that  the  defend- 
ant-appellee in  this  action  had  the  duty  and  the  obligation 
under  its  contract  to  defend  any  suit  against  C.  H.  Elle  Con- 
struction Company  and  M.  Burke  Horsley,  even  if  the  suit  is 
groundless,  false  or  fraudulent.  This,  we  submit,  cannot  be 
avoided  even  if  all  other  points  are  determined  adversely  to 
appellants. 

It  is  undisputed  in  the  facts  herein  that  the  Western 
Casualty  and  Surety  Company  refused  to  accept  the  defense 
of  the  above  named  individuals. 

In  50  A.L.R.2d,  Page  465,  it  is  stated  as  follows: 

"It  appears  to  be  well  settled  that,  generally 
speaking,  the  obligation  of  a  liability  insurance  com- 
pany under  a  policy  provision  requiring  it  to  defend 
an  action  brought  against  the  insured  by  a  third 
party  is  to  be  determined  by  the  allegations  in  such 
action." 
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This  citation  is  supported  by  the  citation  of  cases  from  Ala- 
bama, California,  District  of  Columbia,  Georgia,  Illinois,  In- 
diana, Kansas,  Louisiana,  Massachusetts,  Michigan,  Minne- 
sota, Mississippi,  Missouri,  New  Hampshire,  New  Jersey, 
New  York,  Ohio,  Oregon,  Pennsylvania,  Rhode  Island, 
South  Carolina,  Tennessee,  Texas,  Vermont,  Virginia, 
Washington  and  Wisconsin.  And,  in  the  same  annotation 
on  page  468,  it  is  stated  as  follows: 

"And  in  Lamb  vs.  Belt  Casualty  Co.  (1955), 
3  Cal.  App.  2d  624,  40  Pac.2d  31 1,  it  was  said  that 
to  determine  whether  the  insurance  company  was 
obligated  to  defend  an  action  brought  against  the 
insured,  the  language  of  the  policy  must  first  be 
looked  to,  and  next  the  allegations  of  the  complaint 
for  damages  against  insured. 

"Similarly,  it  was  stated  in  Ritchie  vs.  Anchor 
Casualty  Co.  (1955)  135  Ca.App.2d  245,  286  P. 
2d  1000;  'The  Draftsman  of  a  complaint  against 
the  insured  is  not  interested  in  the  question  of  cov- 
erage which  later  arises  between  the  insurer  and  in- 
sured. He  chooses  such  theory  as  best  serves  his  pur- 
poses; if  it  be  breach  of  contract  rather  than  negli- 
gent performance  of  contract,  he  chooses  the  former; 
if  it  be  negligence  rather  than  warranty,  he  alleges 
negligence;  if  he  happens  to  choose  warranty,  it 
may  be  an  express  one  or  one  implied.  And  when 
the  question  later  arises  under  an  insurance  policy 
as  to  what  the  facts  alleged  in  the  complaint  do  spell, 
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— for  instance,  whether  they  aver  an  accident, — 
the  complaint  must  be  taken  by  its  four  corners  and 
the  facts  arrayed  in  a  complete  pattern  without  re- 
gard to  niceties  of  pleading  or  differentiation  between 
different  counts  of  a  single  complaint.  And  the  ulti- 
mate question  is  whether  the  facts  alleged  do  fairly 
apprise  the  insurer  that  plaintiff  is  suing  the  insured 
upon  an  occurrence  which,  if  his  allegations  are  true, 
gives  rise  to  liability  of  insurer  to  insured  under  the 
terms  of  the  policy'." 

In  49  A.L.R.2d  at  Page  711,  it  is  stated  as  follows: 

"Thus,  all  the  cases  agree  that  where  it  is  the  in- 
surer's duty  to  defend,  and  the  insurer  wrongly  re- 
fuses to  do  so  on  the  ground  that  the  claim  upon 
which  the  claim  against  the  insured  is  based  is  not 
within  the  coverage  of  the  policy,  the  insurer  is 
guilty  of  a  breach  of  contract  which  renders  it  liable 
to  the  insured  for  all  damages  resulting  to  him  as  the 
result  of  such  breach." 

The  said  citation  cites  cases  from  the  United  States,  Alabama, 
Arizona,  Arkansas,  California,  District  of  Columbia,  Florida, 
Georgia,  Idaho,  Illinois,  Indiana,  Iowa,  Kentucky,  Louisiana, 
Maine,  Maryland,  Massachusetts,  Michigan,  Minnesota,  Mis- 
sissippi, Missouri,  Montana,  Nebraska,  New  Hampshire,  New 
Jersey,  New  York,  North  Carolina,  Ohio,  Oklahoma,  Ore- 
gon, Pennsylvania,  Rhode  Island,  South  Carolina,  South 
Dakota,  Tennessee,  Texas,  Virginia,  Washington,  West  Vir- 
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ginia,  Wisconsin  and  Canada. 

The  Idaho  cases  referred  to  are  the  cases  of  Coast  Lum- 
ber Co.  vs  Aetna  Life  Ins.  Co.,  22  Idaho  264,  1 25  P.  1 85  and 
Boise  Motor  Car  Co.  vs.  St.  Paul-Mercury  Indemnity  Co., 
62Idaho438,  112.  P.2d  1011. 

In  the  case  of  Standard  Surety  and  Casualty  Co.  of  New 
York  vs.  Metropolitan  Casualty  Co.  of  New  York,  67  N.  E. 
2d  634,  Syllabus  No.  3  is  as  follows: 

"Where  automobile  liability  policy  bound  insurer 
to  defend  claims  against  insured  and  extended  cover- 
age to  any  organization  legally  responsible  for  use  of 
automobile  provided  declared  and  actual  use  of  auto- 
mobile was  pleasure  and  business  or  commercial,  but 
insurer  refused  to  defend  personal  injury  actions 
against  insured's  employed  for  injuries  allegedly 
caused  by  insured's  negligent  operation  of  his  auto- 
mobile in  furtherance  of  employer's  business,  and  an- 
other insurer  which  had  issued  a  non-ownership  lia- 
bility policy  to  employer  was  compelled  to  conduct 
defense,  employer's  insurer  was  entitled  to  recover 
from  employee's  insurer  expenses  incurred  in  defend- 
ing the  action  against  employer." 

In  the  case,  one  J.  A.  French  and  The  United  Insurance 
Company  were  sued  by  Hoskins  and  her  husband.  The  peti- 
tion alleged  that  French  was  an  agent  and  employee  of  The 
United  Insurance  Company  and  that  while  acting  in  the 
course  and  scope  of  his  employment  he  so  negligently  oper- 
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ated  his  automobile  as  to  injure  Mary  F.  Hoskins.  The  Met- 
ropolitan Casualty  Ins.  Co.  had  issued  a  policy  to  Mr. 
French,  including  an  "omnibus  clause."  On  page  635  the 
court  says: 

"The  contract  of  defendant  by  the  policy  it  issued 
to  French,  bound  it  to  defend  any  claim  made  against 
French,  no  matter  how  groundless,  in  which  dam- 
ages were  claimed  to  have  been  sustained  as  a  proxi- 
mate result  of  his  negligence  in  the  operation  of  his 
automobile.  The  policy  extended  its  coverage  by  the 
clause  above  quoted,  to  include:  '*  *  *  any  person 
or  organization  legally  responsible  for  the  use  thereof 
*  *  *  provided  declared  and  actual  use  of  the  auto- 
mobile is  "pleasure  and  business"  or  "commercial" 

"It  seems  clear  therefore  that  the  plaintiff  herein 
under  the  facts  pleaded  was  entitled  to  the  protec- 
tion of  the  policy  issued  by  the  defendant  to  French 
(plaintiff's  employee)  under  the  provisions  of  the 
omnibus  clause  and  the  court  was  correct  in  over- 
ruling the  defendant's  demurrer,  and  the  judgment, 
which  was  entered  upon  the  defendant's  refusal  to 
plead  to  the  issues  presented  by  plaintiff's  petition, 
must  be  sustained." 

The  Complaint  in  the  case  of  Mary  Lou  Campbell,  et 
al,  vs.  C.  H.  Elle,  et  al,  state  in  paragraph  V  (R.154)  that 
the  defendants  M.  Burke  Horsley  and  Max  Larsen  *  *  * 
were  engaged  as  agents,  servants  or  employees  of  the  C.  H. 
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Elle  Construction  Company  and  were  at  all  times  mentioned 
acting  as  such  within  the  scope  and  course  of  their  employ- 
ment, and  in  Paragraph  IV  (R  154) ,  that  at  such  times  the 
defendants,  M.  Burke  Horsley  and  Max  Larsen,  were  oper- 
ating such  truck  with  the  permission  and  consent  of  the 
owner,  William  S.  Gagon.  It  is  clear,  therefore,  that  under 
the  allegations  of  the  Second  Amended  Complaint  in  the 
case  of  Mary  Lou  Campbell,  et  al,  vs.  C.  H.  Elle  Construction 
Company,  et  al,  the  C.  H.  Elle  Construction  Company  and 
M.  Burke  Horsley  were  covered  as  additional  insureds  under 
the  "omnibus  clause."  Therefore,  under  the  ruling  as  set 
forth  above  that  the  obligation  of  the  insurance  company  to 
defend  is  based  upon  the  allegations  of  the  Complaint  that 
they  were  called  upon  to  defend,  we  must  then  come  to  the 
only  conclusion,  that  the  Western  Casualty  and  Surety  Com- 
pany had  the  obligation  to  provide  the  defense  for  the  C.  H. 
Elle  Construction  Company  and  M.  Burke  Horsley.  Under 
the  cases  cited  above,  the  failure  of  Western  Casualty  and 
Surety  Company  to  so  provide  the  defense  makes  them,  there- 
fore, liable  for  all  damages  suffered:  that  is,  the  Judgment 
obtained  in  the  amount  of  $15,000.00,  plus  the  costs  there- 
of, together  with  the  costs  and  expenses  incurred  for  attor- 
ney's fees  and  additional  expenses. 

In  49  A.L.R.Zd,  beginning  at  Page  717,  the  cases  and 
authorities  are  set  out,  showing  under  the  circumstances  out- 
lined above  the  liability  of  the  insurer  when  it  refuses  to  ac- 
cept the  defense  for  the  amount  of  the  judgment,  and  on 
Page  721  the  liability  for  insured's  expenses  incurred  in  de- 
fending the  action,  and  on  Page  727  the  liability  of  the  in- 
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surer  for  reasonable  attorneys'  fees  incurred  by  the  insured  in 
defense  of  the  action  brought  against  him,  and  on  Page  730 
the  liability  of  the  insurer  for  court  costs. 


V. 


USE  OF  INSURED  TRUCK  WAS  WITH  PERMISSION 
WITHIN  MEANING  OF  THE  POLICY 

One  of  the  principal  questions  to  be  determined  in  this 
case  is  whether  the  evidence  shows  that  M.  Burke  Horsley, 
the  person  who  was  driving  the  Gagon's  truck,  and  against 
whom  judgment  was  obtained,  was  driving  the  insured  ve- 
hicle with  the  permission  of  the  insured  within  the  meaning 
of  the  terms  of  the  insurance  policy.  The  "omnibus  clause" 
included  in  the  policy  of  the  Western  Casualty  and  Surety 
Company  has  been  set  forth  above,  and  the  facts  as  to  the  per- 
mission of  M.  Burke  Horsley  are  contained  in  the  Depositions 
before  the  Court. 

On  August  22,  1954,  Horsley  was  driving  the  1954 
Chevrolet  Truck  owned  by  the  Gagons.  On  that  day,  Mr. 
Horsley,  according  to  his  testimony,  attempted  to  locate  Wil- 
liam Gagon  and  found  that  he  was  out  of  town  fishing.  He 
thereupon  contacted  Mrs.  Jessie  Gagon,  the  wife  of  William 
Gagon  (R.137-138).  Mr.  Horsley  contacted  Mrs.  William 
Gagon  (Jessie  Gagon)  by  telephone,  finding  her  at  her  sis- 
ter's. He  asked  her  if  he  could  borrow  the  vehicle,  and  she 
said  "Yes."  (R.109;  R.137-138)  After  this  telephone  call, 
Mrs.  Gagon  met  Mr.  Horsley  at  the  Gagon  Lumberyard.  Mrs. 
Gagon  unlocked  the  Lumberyard  door  by  keys  that  she  had 
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in  her  possession  (R.l  10) ,  and  gave  Horsley  the  keys  to  the 
truck  (R.lll;  138-139). 

In  the  testimony  of  both  Mrs.  Jessie  Gagon  and  Mr.  Wil- 
liam Gagon,  the  fact  is  clear  that  after  the  date  of  the  accident 
the  Gagon  Lumber  Company  forwarded  a  statement  to  the 
C.  H.  Elle  Construction  Company  in  the  amount  of  $15.00 
for  the  use  of  the  truck,  which  was  paid  (R.  111-112,  122). 
It  is  to  be  noted  that  the  Deposition  contains  as  Exhibits  the 
statement  of  service  in  the  amount  of  $15.00  to  C.  H.  Elle 
Construction  Company,  as  well  as  the  ledger  sheet  showing 
the  payment  of  said  bill.  This  bill  was  forwarded  to  the  C.  H. 
Elle  Construction  Company  under  a  bill  dated  October  6, 
1954. 

From  the  above  testimony,  several  things  stand  out.  It 
is  to  be  noted  that  Mrs.  Gagon  did  not  hesitate  nor  refuse  to 
loan  the  vehicle  to  Mr.  Horsley.  He  definitely  had  the  per- 
mission of  Mrs.  Jessie  Gagon.  She  did  not  hesitate,  on  a  Sun- 
day, to  go  down  to  the  Lumberyard,  use  her  own  keys  to 
enter  the  Lumberyard,  and  give  the  vehicle  plus  the  keys  to 
Mr.  Horsley. 

The  Gagon  Lumberyard — Mr.  and  Mrs.  Gagon — owned 
the  vehicle  involved  in  this  controversy.  It  should  further 
be  noted  that  there  was  no  discussion  by  Mrs.  Gagon  as  to 
the  payment  for  gas  or  oil  or  any  other  matters.  This  type 
of  an  arrangement  could  only  come  from  long-standing 
mutual  understandings. 

In  addition  to  the  above,  the  testimony  shows  that  Mr. 
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Gagon  was  in  the  company  of  M.  Burke  Horslcy  the  day  after 
the  accident,  and  that  they  went  by  the  scene  of  the  accident. 
In  view  of  this,  the  fact  that  Mr.  Gagon  at  no  time  ever  told 
Mr.  Horsley  that  he  did  not  have  the  permission  of  himself 
(Mr.  Gagon)  to  use  the  vehicle  is  most  significant.  At  no 
time  was  there  ever  any  report  made  that  the  vehicle  was 
used  without  permission,  and  it  was  never  reported  as  missing. 

It  should  also  be  noted  that  in  October,  1954,  approxi- 
mately a  month  and  a  half  after  this  accident,  Mr.  Gagon 
personally  sent  a  bill,  in  his  own  hand-writing,  to  the  C.  H. 
Elle  Construction  Company  for  the  rental  value  of  this  truck 
for  the  day  of  the  accident.  This  bill  was  paid  by  the  C.  H. 
Elle  Construction  Company.  It  should  be  noted  that  the  date 
of  this  bill,  October  6,  1954,  was  prior  to  the  institution  of 
any  suits  in  the  State  Court  by  Mrs.  Campbell,  prior  to  any 
suit  in  the  Federal  Court  in  the  present  matter,  rior  to  any 
demands  made  by  the  C.  H.  Elle  Construction  Company  or 
St.  Paul-Mercury  Indemnity  Company  that  Western  Casualty 
and  Surety  Company  take  over  the  defense  in  this  matter. 

One  further  point  should  be  mentioned  at  this  time.  The 
S.R.21,  Notice  of  Policy  under  Section  5  of  the  Idaho  Motor 
Vehicle  Safety  Responsibility  Act,  a  discussion  of  which  will 
be  set  forth  below,  was  dated  October  5,  1954.  We  submit 
from  the  evidence  set  forth  above  that  M.  Burke  Horsley 
was  driving  the  insured  vehicle  with  the  permission  of  the 
insured  within  the  meaning  of  the  terms  of  the  insurance 
policy. 
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In  5- A  Amer.  Juris.  92,  Automobile  Insurance,  Section 
94,  it  is  stated: 

"The  permission  required  to  bring  an  additional 
insured  within  the  protection  of  an  omnibus  clause 
may,  as  a  general  proposition,  be  express  or  implied, 
and  the  omnibus  clause  may  expressly  provide,  or 
be  required  by  statute  to  provide,  that  the  permis- 
sion of  the  named  insured  may  be  express  or  implied. 
Where  the  word  'permission'  or  'consent'  appears 
in  the  omnibus  clause  without  definition,  it  is  con- 
strued to  include  implied  permission,  and  this  im- 
plication may  be  a  product  of  the  present  or  past 
conduct  of  the  insured.  Implied  permission  is  not 
confined  alone  to  affirmative  action,  and  is  usually 
shown  by  usage  and  practice  of  the  parties  over  a 
sufficient  period  of  time  prior  to  the  day  on  which 
the  insured  car  was  being  used.  *  *  *  Under  some 
circumstances,  however,  even  silence  may  be  suffi- 
cient to  show  an  implied  permission;  or  it  may  not 
even  be  necessary  that  the  owner  be  aware  of  the 
identity  of  the  operator  or  know  of  the  particular 
use  being  made  of  the  vehicle  at  the  time  of  the  ac- 
cident." 

i 

In  5  A.L.R.2d,  608,  under  an  annotation  on  the  omni- 
bus clause,  it  is  stated  as  follows: 

"While  in  many  instances  the  omnibus  clause 
expressly  provides  that  the  permission  of  the  named 
insured   may   be   express   or   implied,    thus   avoiding 
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any  doubt  in  regard  to  this  matter,  the  more  com- 
mon practice  among  insurers  is  not  to  refer  specifically 
in  the  clause  to  the  nature  of  the  required  provis- 
ion. However,  there  can  hardly  be  any  doubt  that 
the  term  'permission,'  even  if  standing  alone,  include 
as  the  word  is  used  in  the  omnibus  clause  permission 
implied  by  the  present  or  past  conduct  of  the  in- 
sured." 

In  the  case  of  American  Employers  Insurance  Company 
vs.  Cornell,  73  N.E.2d  70,  it  is  stated: 

"Appellee's  Complaint  sought  to  recover  against 
appellant  on  a  policy  of  liability  insurance  issued 
by  the  appellant  to  one  Dora  Griffin.  Appellee  had 
previously  recovered  judgments  against  one  Ollie  P. 
Beal,  whom  it  was  claimed  was  driving  the  automo- 
bile described  in  appellant's  insurance  policy,  which 
struck  appellee's  tractor,  inflicting  the  damages  and 
the  injuries  upon  which  said  judgments  were  based. 
It  was  claimed  that  the  said  Ollie  P.  Beal  was  driv- 
ing this  automobile  at  the  time  of  the  accident  with 
the  permission  of  the  insured,  Dora  Griffin,  and 
that  appellant  became  obligated  to  pay  the  judg- 
ments by  reason  of  the  terms  of  the  policy. 

"The  consolidated  causes  were  tried  to  a  jury  and 
the  verdict  was  returned  in  favor  of  the  appellee  for 
$5,000.00  and  $2,900.00,  that  being  the  amounts 
of  the  two  original  judgments  against  Beal,  with 
interest,  and  judgment  was  rendered  on  the  same." 
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And  on  Page  73,  the  Court  states  as  follows: 

"It  is  entirely  possible  for  a  person  to  have  the 
implied  permission  of  another  to  use  an  automobile 
under  certain  circumstances  without  having  the  right 
to  enforce  such  use  against  the  person  granting  such 
implied  permission  by  silence. 

"The  word  'permission'  involves  leave  and  li- 
cense, but  it  gives  no  right.  Vol.  32,  Words  and 
Phrases,  Permanent  Ed.,  Page  158;  Flaherty  vs. 
Nieman,  1904,  125  Iowa.  546,  101  N.W.  280." 

The  case  of  General  Casualty  Company  of  America  vs. 
Woodby,  238  F.2d.  452  (1956) ,  on  Page  456,  it  is  stated: 

"It  is  not  necessary  that  permission  to  use  the 
insured  automobile  be  given  in  express  words.  It  may 
be  implied  from  all  the  facts  and  circumstances  sur- 
rounding the  parties.  Verzoles  vs.  Home  Indemnity 
Co..  D.  C,  38  F.Supp.  455,  458,  affirmed  6  Cir., 
128  F.2d  257;  Indiana  Lumbermen's  Mutual  Ins. 
Co.  vs.  Janes,  5  Cir.,  230  F.2d  500;  Glens  Falls  In- 
demnity Co.  vs.  Zurn,  7  Cir.,  87  F.2d  988.  The  direc- 
tives upon  which  appellants  rely  were  verbal  direc- 
tives, never  reduced  to  writing.  The  evidence  did 
not  show  any  specific  instance  when  they  were  called 
to  the  attention  of  Spradlin.  He  had  been  with  the 
company  only  several  months.   Spradlin,   in  testify- 
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ing,  was  not  asked  about  such  instructions.  He  ap- 
parently thought  he  had  the  authority  to  let  Fritts 
have  the  car.  *  *  *  Both  Mr.  Cooper  and  Mr.  Cheat- 
ham, when  questioned  about  the  matter  after  the 
accident,  stated  that  Fritts  was  entitled  to  use  the 
car  for  whatever  purpose  he  wanted  to.  This  was 
because  in  their  opinion  Fritts  had  purchased  the  car 
and  was  the  owner  of  it.  Even  though  they  were 
wrong  in  their  legal  conclusions  it  shows  that  at 
the  time  of  the  accident,  and  thereafter  when  all  the 
facts  were  known  by  them,  they  made  no  objection 
to  Spradlin's  actions  in  the  matter  and  apparently 
acquiesced  in  his  delivery  of  the  Mercury  to  Fritts. 
The  company  continued  to  maintain  this  position 
until  as  late  as  September  17,  1954,  when  the  com- 
pany's attorneys,  at  the  direction  of  Mr.  Cheatham, 
wrote  the  garage  that  the  company  had  no  claim  to 
or  interest  in  the  Mercury.  *  *  *  We  think  these  facts 
were  sufficient  to  take  the  case  to  the  jury  on  the 
authority  of  Spradlin  to  give  Fritts  permission  to  use 
the  car.  United  Services  Automobile  Assn.  vs.  Pre- 
ferred Accident  Ins.  Co.,  lOCir.,  190F.2d404,  406; 
StoU  vs.  Hawkeye  Cas.  Co..  8  Cir.,  193  F.2d  255. 
260." 

In  the  case  of  American  Fidelity  and  Casualty  Company 
vs.  Pennsylvania  Casualty  Co.,  97  Fed.  Supp.  965,  it  is 
stated  as  follows: 

"The  question  turns  upon  the  meaning  of  the 
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phrase  'with  the  permission  of  the  named  insured.' 

"Permission  in  such  a  case  is  treated  as  being 
'consent,  expressed  or  implied'.  Traders  and  General 
Insurance  Co.  vs.  Powell,  8  Cir.,  177  F.2d  660, 
663." 

"In  Stovall  vs.  New  York  Indemnity  Co.,  157 
Tenn.  301,  8  S.W.2d  473,  477;  72  A.L.R.  1368. 
the  Supreme  Court  of  Tennessee  said:  'It  is  our  opin- 
ion that  the  words  "providing  such  operation  is  with 
the  permission  of  the  named  insured"  were  intended 
to  exclude  from  the  protection  of  the  policy  a  per- 
son who  should  take  the  automobile  and  use  it  with- 
out authority  in  the  first  instance'." 

In  the  case  of  Lanfried  vs.   Bosworth,    114  P. 2d  406 
(Calif.)  it  is  stated  on  Page  407  as  follows: 

"In  determining  whether  defendant  Davis  was 
driving  the  automobile  with  the  consent  of  defendant 
Bosworth,  the  Court  was  confronted  with  the  pre- 
sumption that  defendant  Davis  was  innocent  of 
crime  or  wrong.  This  presumption  is  sufficient  to 
support  a  finding  that  defendant  Davis  operated 
the  car  with  the  consent  of  defendant  Bosworth. 
Indeed,  no  contrary  finding  could  be  supported  by 
the  evidence.  The  Code  section  provides  that  the 
presumption  is  'satisfactory'  unless  controverted  by 
other  evidence,  but  no  other  evidence  was  prsented 
to  the  court.  In  Prickett  vs.  Whapples,  10  Cal.  App. 
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2d  701,  52  P.2d  972.  973.  it  was  held  that  'the  pre- 
sumption arises  that  one  operating  the  automobile 
of  another  has  the  necessary  consent  to  make  his  act 
lawful'." 

In  the  case  of  Prickett  vs.  Whapples,  52  P.  2d  972,  it  is 
stated  on  page  973  as  follows: 

"The  law  makes  the  temporary  use  of  an  auto- 
mobile, without  the  owner's  consent,  a  misdemeanor; 
hence  the  presumption  arises  that  one  operating  the 
automobile  of  another  has  the  necessary  consent  to 
make  his  act  lawful  (Code  Civ.  Proc,  s  1963,  subd. 
33).  Such  inference  and  presumption,  may  be  over- 
come and  are  overcome  when  there  is  sufficient  evi- 
dence to  the  contrary.  We  do  not  undertake  to  state 
generally  what  evidence  would  be  sufficient  to  over- 
come them.  Each  case  must  be  judged  upon  its  own 
facts." 

In  the  case  of  Brochu  vs.  Taylor,  269  N.W.71 1   (Wise.) , 
Syllabus  1   is  as  follows: 

"Under  automobile  liability  policy  containing 
omnibus  clause  covering  anyone  using  automobile 
with  the  permission  of  insured,  or  adult  member 
of  his  household,  express  permission  need  not  be 
proved  to  render  insurer  liable,  it  being  sufficient  if 
facts  reasonably  tend  to  show  that  automobile  was 
being  used  with  implied  permission  of  the  insured." 

In  addition  to  the  above  facts  which  we  submit  show  an 
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implied  permission  and  also  show  a  complete  acquiescense  in 
the  activity  of  Mr.  Horsley  by  Mr.  Gagon,  is  the  fact  that 
Mrs.  Jessie  Gagon  was  the  wife  of  the  named  insured,  Wil- 
liam Gagon,  assisted  in  the  operation  of  the  business,  and 
that  presumptively  the  business  was  community  property 
and,  as  Mrs.  Gagon  herself  testified,  "We  owned  the  truck." 

On  the  question  of  whether  or  not  a  wife  may  be  the 
agent  of  her  husband,  the  case  of  Carron  vs.  Guido,  54  Ida. 
494,  33  P. 2d  345,  states  as  follows,  page  347  of  Pacific 
Reports: 

"The  evidence  shows  respondent's  wife  waited 
on  customers  and  made  sales  of  merchandise  in  the 
store,  prior  to  the  sale  to  the  boys,  and,  on  some  occa- 
sions, she  did  so  in  the  absence  of  her  husband.  It  is 
true  the  fact  she  was  his  wife  does  not  show  she  was 
his  agent  in  making  the  sale  to  the  boys,  nor  does  it 
show  she  was  not.  A  husband  may  constitute  his  wife 
his  agent  and  render  her  acts,  within  the  scope  of  her 
apparent  authority,  binding  on  him.  *  *  * 

"It  is  not  necessary  to  establish  agency  by  the 
production  of  a  contract,  or  other  direct  proof,  but 
it  may  be  inferred  from  all  the  facts  and  circum- 
stances in  evidence,  including  the  conduct  of  the  par- 
ties, and  when,  as  in  this  case,  the  evidence  tends  to 
show  agency  existed,  the  question  of  whether  it  did 
or  not  is  for  the  jury.  Amonson  vs.  Stone,  30  Idaho, 
656,  167  P.1029;  Madill  vs.  Spokane  Cattle  Loan 
Co.,  39  Idaho.   754,   230  P.45;  Flaherty  vs.  Butte 
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Electric  R.  Co.,  43  Mont.  141,  115  P.40;  Houston 
vs.  Keats  Auto  Co.,  85  Ore.  125,  166  P.  531 ;  Dibble 
vs.  San  Joaquin  Light  ^  Power  Co.,  47  Cal.  App. 
112,  190  P.  198;  Reed  vs.  Anderson,  127  Ok.  64, 
259  P.  855." 

And  in  McShane  vs.  Quillan,  47  Ida.  542,  277  P.554, 
Syllabus  2  is  as  follows: 

"Husband  ratifying  wife's  acts  and  participating 
in  benefits  accruing  therefrom,  with  knowledge  of 
alleged  fraudulent  representation  by  her  to  one  for 
whom  they  acted  as  agents  in  renting  and  disposing 
of  realty,  would  be  equally  liable  with  her  for  al- 
leged fraud." 

In  the  case  of  Spegeman  vs.  Vandeventer,  135  P. 2d  186, 
(Calif.) ,  Syllabus  No.  6  is  as  follows: 

"A  husband  or  a  wife  may  act  as  agent  for  the 
other,  and  such  agency  may  be  proved  by  circum- 
stantial as  well  as  by  direct  evidence." 

Syllabus  No.  7  is  as  follows: 

"Much  less  proof  is  required  to  establish  agency 
of  one  spouse  for  the  other  than  in  other  cases." 

Syllabus  No.  8  is  as  follows: 

"An  agency  of  one  spouse  for  another  may  be 
established  by  proof  of  ratification  of  acts  already 
performed  without  previous  authority." 
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In  the  case  of  Chatfield  vs.  Farm  Bureau  Mutual  Auto 
Ins.  Co.,  208  F.2d  250,  4  Cir.  (1953),  the  court  on  Page 
256  states  as  follows: 

"Our  own  decisions,  we  think,  show  a  strong  ten- 
dency toward  a  liberal  interpretation,  in  favor  of  the 
insured,  of  the  'omnibus  clause.'  This  clause  should 
not  be  construed  and  applied,  from  a  purely  analytical 
viewpoint,  under  a  literal  interpretation  of  the  words 
of  the  policy.  The  spirit,  not  the  letter,  should  con- 
trol. *  *  *" 

In  the  case  of  Ford  vs.  Kann  Sons  Co.,  76  A. 2d,  358, 
Syllabus  No.  2  is  as  follows: 

"A  wife  by  her  relationship  alone  has  no  power 
to  act  as  agent  for  her  husband  but  relationship  is  of 
such  nature  that  circumstances  which  in  the  case 
of  strangers  would  not  indicate  creation  of  authority 
or  apparent  authority  may  indicate  it  in  case  of  hus- 
band and  wife." 

Syllabus  No.  4: 

"Whether  husband  by  his  acts  gave  his  wife, 
so  far  as  plaintiff  was  concerned,  apparent  authority 
to  pledge  husband's  credit  for  purchases,  was  for 
jury  under  evidence  that  husband  and  wife  had  joint 
checking  account,  that  husband  supplied  money  that 
went  into  account,  that  husband  examined  check- 
book from  time  to  time  and  saw  that  wife  had  drawn 
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checks  to  plaintiff,  and  that  account  ran  for  ap- 
proximately one  year  prior  to  time  wife  allegedly 
deserted  husband." 

In  the  case  of  Croft  vs.  Malli,  105  A.2d  372   (Penn.) , 
on  Page  376  the  Court  states: 

"*  *  *  In  the  Restatement  of  Agency,  sectoin  22,  com- 
ment (b) ,  cited  with  approval  in  Sidle  vs.  Kaufman, 
345  Pa.  549,  29  A2d  11,  81,  it  is  stated:  'Neither 
husband  nor  wife  by  virtue  of  the  relationship  has 
power  to  act  as  agent  for  the  other.  The  relationship 
is  of  such  a  nature,  however,  that  circumstances  which 
in  the  case  of  strangers  would  not  indicate  the  creation 
of  authority  or  apparent  authority  may  indicate  it 
in  the  case  of  husband  or  wife.  Thus,  a  husband 
habitually  permitted  by  his  wife  to  attend  to  some 
of  her  business  matters  may  be  found  to  have  author- 
ity to  transact  all  of  her  business  affairs.'  In  Mifflin 
County  Riding  and  Driving  Ass'n  vs.  Western  Mut. 
Fire  Ins.  Co.  or  Urbanana,  Ohio,  376  Pac.  157, 
160,  161;  101  A.2d  683,  684,  it  was  stated:  '  "It 
is  a  well  established  principle  that  whatever  evidence 
has  a  tendency  to  prove  an  agency  is  admissable  even 
though  it  be  not  full  and  satisfactory,  and  it  is  the 
province  of  the  jury  to  pass  upon  it.  'Direct  evidence 
is  not  indespensible — indeed,  frequently  is  not  avail- 
able— but  instead  circumstances  may  be  relied  on, 
such  as  the  relation  of  the  parties  to  each  other  and 
their  conduct  with  reference  to  the  subject  matter 
of  the  contract'." 
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In  Gregory  v.  Fassett,    116  A. 2d  304    (Pa.),  Syllabus] 
No.  5  is  as  follows: 

"Where  wife  admittedly  acted  for  husband  in 
entering  into  loan  agreement  for  purchase  of  restaur- 
ant, and  executed  a  judgment  note  with  provision  ! 
for  confession  of  judgment  therein,  and  husband ! 
who  had  knowledge  of  his  wife's  action's,  voiced  no 
objection  nor  took  any  contrary  action,  subsequent 
confession  of  judgment  on  note  was  binding  on  hus- 
band as  well  as  wife. 

Syllabus  No.  6 : 

"An  affirmance  of  an  authorized  transaction  by 
agent  may  be  inferred  from  failure  to  repudiate  it." 

In  Engle  vs.  Farrell,  171  P.2d  588  (Calif.)  Syllabus  No. 
3  is  as  follows: 

"A  husband  or  wife  may  act  as  agent  for  the  other 
and  the  agency  may  be  proved  by  circumstantial  as 
well  as  by  direct  evidence." 

Syllabus  No.  4: 

"In  establishing  fact  of  an  agency  between  hus- 
band and  wife,  less  evidence  is  required  to  establish 
the  agency  than  in  other  cases  and  it  may  be  estab- 
lished by  proof  of  ratification  of  act  already  per- 
formed without  previous  authority." 

It  is  submitted  that  the  facts  in  this  case  come  squarely 
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within  the  cases  cited  above  and  show  that  M.  Burke  Horsely 
had  the  implied  permission  of  the  insured,  in  that  his  wife 
acted  as  his  agent  in  his  absence,  and  show  ratification  of  the 
acts  of  Mrs.  Gagon.  It  should  be  noted  that  nowhere  in  the 
testimony  is  there  any  denial  of  Mrs.  Gagon's  right  to  loan 
the  vehicle  as  she  had  loaned  it.  It  is  true  that  testimony  is 
in  the  record  that  Mr.  Gagon  did  not  affirmatively  tell  Mrs. 
Gagon  she  had  the  right  to  loan  the  vehicle,  but  as  is  pointed 
out  in  the  cases  above,  the  question  of  permission  is  not  that 
of  an  affirmative  right  but  no  affirmative  denial  of  the  right 
to  do  the  act. 

In  Skut  V.  Hartford  Accident  and  Indemnity  Co.,    114 
A. 2d  681   (Conn.)  on  Page  683  the  Court  states  as  follows: 

"The  court  concluded  that  Pugatch's  liability  to 
the  plaintiff  was  covered  by  the  policy.  The  correct- 
ness of  that  conclusion  depends  upon  whether  the 
court  was  warranted  in  finding  that  the  actual  op- 
eration of  the  car  at  the  time  the  plaintiff's  decedent 
was  injured  was  with  the  permission  of  Mrs.  Board- 
man.  This  latter  finding  is  attacked  by  the  assignment 
of  errors.  The  evidence  before  the  court  on  this  sub- 
ject was  the  same  as  the  evidence  on  the  former  trial. 
In  the  former  trial  this  evidence  led  the  jury  to  the 
conclusion  that  at  the  accident  Pugatch  was  operating 
the  car  as  the  agent  of  the  Boardmans  and  in  the 
course  of  his  employment  by  them  as  a  taxi  driver. 
It  is,  of  course,  true  that  this  finding  of  agency  in 
the  former  trial  is  not  conclusive  on  the  defendant 
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in  this  case  to  establish  coverage  under  its  policy.' 
Rochon  V.  Preferred  Accident  Ins.  Co.,  Conn.,  190,1 
194,  71  A.  429." 

In  the  case  of  Hamm  v.  Camerota,  290  P. 2d  713' 
(Wash.) ,  Syllabus  No.  3  is  as  follows: 

"Judgment  in  action  against  driver  of  automobile 
and  owners  thereof,  determining  that  driver  wasi 
liable  for  injuries  caused  but  that  owners  were  noti 
so  liable,  was  not  res  judicata  of  issue  whether  driver 
had  had  owner's  permission  to  drive  automobile  wheni 
accident  occurred,  and  did  not  preclude  recovery 
against  owners'  liability  insurer  under  omnibus 
clause." 

It  is  submitted  that  under  the  factual  situation  involved 
in  this  action,  that  M.  Burke  Horsely  had  permission  to  drive 
this  vehicle.  It  is  certainly  clear  that  he  was  granted  the  right 
to  use  the  car  and  the  keys  were  turned  over  to  him.  It  is  sub- 
mitted that  from  the  facts  and  the  law  cited  above  the  per- 
mission of  Mr.  Burke  Horsely  was  such  a  permission  as 
comes  within  the  omnibus  clause  of  this  policy. 

VI. 

APPELLEE  HAS  ADMITTED  IT'S  POLICY  INSURED 

APPELLANT 

The  record  before  the  court  in  this  case,  we  submit,  con- 
tains a  direct  admission  by  the  appellee  that  their  policy  cov- 
ered the  operator  of  this  vehicle,  M.   Burke  Horsely.  The 
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S.R.21,  Notice  of  Policy  under  Section  5  of  Idaho  Motor 
Vehicle  Safety  Responsibility  Act,  a  copy  of  which  is  before 
the  Court  (R. 58-59)  and  by  the  Stipulation  set  forth  as  a 
genuine  copy  of  the  instrument  on  file  with  the  Commissioner 
of  Law  Enforcement,  State  of  Idaho  (R.  151),  identifies 
the  date  of  the  accident,  the  location,  that  it  was  a  1954 
Chevrolet  6-wheel  2-ton  Truck,  Serial  No.  X54F018590 
that  was  involved  in  an  accident  with  one  Arnold  Campbell. 
The  S.R.21  goes  on  to  state  that  the  vehicle  was  operated  by 
one  M.  Burke  Horsely,  Soda  Springs,  Idaho,  and  owned  by 
William  S.  Gagon,  Soda  Springs,  Idaho,  and  that  the  com- 
pany signing  said  Notice  states  that  its  policy  No.  UI518973 
issued  to  William  S.  Gagon,  Soda  Springs,  Idaho,  covered 
the  above  named  owner  and  also  applied  to  the  above  named 
operator.  This  S.R.  21  was  signed  as  follows:  "The  Western 
Casualty  and  Surety  Company,  Fort  Scott,  Kansas  by  A.  W. 
Kay,  Secretary,  American  Agencies,  Inc.,  General  Agents." 
We  submit  that  this  is  a  direct  admission  that  M.  Burke 
Horsely  was  covered  by  this  policy.  This  S.R.21  was  submit- 
ted by  the  General  Agents  of  the  Western  Casualty  and  Surety 
Company,  signed  by  the  said  Agency  and  forwarded  to  the 
Department  of  Law  Enforcement,  State  of  Idaho,  pursuant 
to  statute.  There  is  nothing  in  the  record  to  controvert  the 
authority  of  the  General  Agent,  to  controvert  the  signature 
of  A.  W.  Kay  or  to  in  any  way  destroy  the  force  and  effect 
of  this  admission.  This  S.R.  21  is  required  by  statute  and 
the  statute  of  the  State  of  Idaho,  of  which  the  Federal  Court, 
of  course,  takes  judicial  notice,  is  to  the  effect  that  any  person 
who  without  authority  should  sign  such  a   notice  shall   be 


70 

deemed  guilty  of  misdemeanor.  It  is,  and  must  be,  assumed 
that  Mr.  A.  W.  Kay  was  not  guilty  of  a  misdemeanor. 

In  the  case  of  Behringer  vs.  State  Farm  Mutual  Auto- 
mobile Insurance  Company,  82  N.W.2d  915,  the  Court  dis- 
cusses the  effect  of  an  insurer  filing  the  S.R.21  Form  under 
the  Safety  Responsibility  Law.  Syllabus  No.  1  is  as  follows: 

"Where  an  insurer  has  through  an  authorized : 
officer,  employee  or  agent  filed  an  SR-21  form  for 
purpose  of  complying  with  Safety  Responsibility  ] 
Law,  insurer  cannot  thereafter  deny  liability  upon 
policy  because  of  any  act  occurring,  or  fact  existing, 
as  of  the  time  of  such  filing  which  it  then  knew  or 
could  have  known  through  the  exercise  of  due  dili- 
gence." 

Syllabus  No.  2  is  as  follows: 

"Where  an  insurer  has  through  an  authorized  of- 
ficer, employee  or  agent  filed  an  SR-21  form  under 
the  Safety  Responsibility  Law,  insurer  has  conclu- 
sively certified  that  under  the  facts  then  existing  its 
policy  insured  both  the  named  owner  and  the  oper- 
ator of  the  particular  vehicle  described  in  the  form 
as  to  which  the  same  was  filed." 

Syllabus  No.  3  is  as  follows: 

"Where  insurer  filed  an  SR-21  form  under 
Safety  Responsibility  Law  showing  coverage  of  both 
the  named  owner  and  operator  of  the  vehicle  in- 
volved in  accident,  it  was  thereafter  precluded  from 
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denying  coverage  on  ground  that  driver  of  vehicle 
was  operating  same  without  a  valid  license,  or  that 
liability  of  additional  insured  arose  by  contract  with- 
in meaning  of  policy  excluding  coverage  in  such  cases, 
since  such  facts  could  have  been  established  by  in- 
surer using  due  diligence  before  filing  of  form. 
W.S.A.  85.08(7),   85.08(9)    (c)." 

And  on  Page  918  the  Court  states  as  follows: 

"We  are  therefore  constrained  to  hold  that,  when 
a  company  has  through  an  authorized  officer,  em- 
ployee, or  agent  filed  an  SR-21  with  the  commis- 
sioner for  the  purpose  of  complying  with  the  Safety 
Responsibility  Law,  the  company  cannot  thereafter 
deny  liability  upon  its  policy  because  of  an  act  occur- 
ring, or  fact  existing,  as  of  the  time  of  such  filing, 
which  it  then  knew,  or  could  have  known  through  the 
exercise  of  due  diligence.  In  other  words,  the  legal 
effect  of  filing  an  SR-21  under  such  circumstances 
is  to  conclusively  certify  that  under  the  facts  then 
existing  its  policy  insured  both  the  named  owner  and 
the  named  operator  of  the  particular  vehicle  described 
in  the  SR-21  as  to  which  the  same  was  filed." 

VII. 

DAMAGES 
It  is  submitted  that  in  this  case  if  the  Appellate  Court 
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should  find  that  the  appellants  are  entitled  to  recovery,  them 
the  amounts  of  damages  are  fixed.  It  is  agreed  that  the  Judg-; 
ment  against  C.  H.  Elle  Construction  Company  and  M.I 
Burke  Horsley  in  the  State  Court  amounted  to  $15,000.00i 
plus  Court  costs  awarded  in  the  amount  of  $371.40.  (Plain-i 
tiffs'  Request  for  Admissions  II-G  (R. 47-48)  and  Responsei 
of  Defendant  thereto    (R.61). 

It  is  further  admitted,  pursuant  to  paragragh  III-B  of 
the  Stipulation  (R.  151)  that  amounts  paid  for  attorneys 
fees  for  the  defense  of  C.  H.  Elle  Construction  Company 
and  M.  Burke  Horsley  and  Max  Larsen  amounted  to  $1,- 
500.00  and  that  said  attorneys  expended  $139.53  for  costs. 
The  attached  statement  regarding  the  costs  indicates  that  said 
costs  were  necessary  in  defending  the  action,  being  filing,  ap- 
pearances, long  distance  telephone  calls,  witness  fees  ad- 
vanced and  traveling  expense  in  investigation.  These 
amounts,  then,  are  fixed. 

The  policy  of  Western  Casualty  and  Surety  Company 
set  forth  policy  limits.  These  policy  limits  are  for  bodily  in- 
jury liability  to  one  person  $10,000.00  and  property  dam- 
age liability  in  the  amount  of  $10,000.00  for  each  accident 
(See  policy  No.  UI518973,  (R.51-55).  In  Exhibit  "A" 
attached  to  the  Stipulation  (R.  153-159)  it  is  noted  that  the 
demands  of  the  plaintiff  in  the  State  Court  consisted  of  de- 
mands for  damages  arising  from  the  death  of  Mr.  Campbell 
in  the  amount  of  $100,000.00  and,  in  the  Third  Cause  of 
Action  thereof,  damages  in  the  amount  of  $1,620.00  for 
property  damage  to  the  automobile.  From  the  verdict  of  the 
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jury,  Exhibit  "D"  attached  to  the  Stipulation,  (R.  177)  it 
is  noted  that  the  verdict  was  in  the  sum  of  $15,000.00  em- 
bracing all  causes  of  action.  Therefore,  it  must  be  assumed 
that  all  causes  of  action  were  considered  and  that  the  $15,- 
000.00  includes  the  $1,620.00  property  damage  claimed, 
as  well  as  claims  for  personal  injury. 

There  is,  therefore,  the  amounts  of  $10,000.00,  person- 
al liability,  $1,620.00  property  liability,  making  a  total  of 
$11,620.00,  plus  $371.40  court  costs  expended  in  the  de- 
fense of  the  action;  in  addition  to  which  there  is  $1,500.00 
attorneys'  fees,  plus  other  expenses  of  $139.53.  This  makes 
a  grand  total  of  $13,630.93. 

The  Supplemental  and  Amended  Complaint  does  pray 
for  $13,259.53,  plus  costs  incurred  herein,  but  it  further  asks 
for  such  other  and  further  relief  as  to  this  Honorable  Court 
may  seem  meet  and  equitable  in  the  premises.  The  proof  will 
show  a  total  of  $13,630.93,  and  it  is  submitted,  therefore, 
that  such  figure  is  the  figure  to  be  awarded  the  appellants  in 
this  action. 

CONCLUSION 

It  is  submitted  that  each  and  every  material  allegation  of 
appellants  Amended  and  Supplemental  Complaint  in  this 
matter  has  been  proven.  The  Western  Casaulty  and  Surety 
Company  issued  a  policy  to  William  S.  Gagon,  and  by  its 
terms  the  driver  of  the  vehicle,  if  he  be  driving  with  permis- 
sion of  the  named  insured,  is  an  also  insured  and  is  entitled 
to  all  of  the  protection  and  contractural  obligations  set  forth 
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in  said  policy.  It  is  unquestioned  that  M.  Burke  Horsley,  asi 
an  employee  of  C.  H.  Elle  Construction  Company,  a  cor- 
poration, was  operating  the  vehicle  covered  by  this  policy 
when  he  was  involved  in  a  collision,  the  end  result  of  which 
amounted  to  a  judgment  being  rendered  against  the  said  M. 
Burke  Horsley  and  C.  H.  Elle  Construction  Company  in  the 
amount  of  $15,000.00  plus  costs.  It  is  submitted  that  under 
the  facts  set  forth  in  this  record  that  the  implied  permission 
of  Jessie  Gagon  to  allow  M.  Burke  Horsley  to  use  this  vehicle 
cannot  be  disputed,  and,  in  addition  to  this,  there  is  the  ab- 
solute and  undenied  acquiescence  of  Mr.  Gagon  in  the  conduct 
of  his  wife  in  that  at  no  time  after  learning  of  the  exact  sit- 
uation did  he  ever  deny  the  permission,  but  by  his  conduct 
expressly  acquiesced  therein. 

It  is  submitted,  therefore,  that  Judgment  should  be  ren- 
dered for  and  on  behalf  of  the  appellants  in  this  action  against 
the  Western  Casualty  and  Surety  Company  for  the  total  sum 
of  $13,630.93,  plus  interest,  and  costs  of  this  action. 

Respectfully  submitted, 

A.  L.  MERRILL 
R.  D.  MERRILL 
W.  F.  MERRILL 

Attorneys  for  Appellants 
Residence:  Pocatello,  Idaho 
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STATEMENT  OF  CASE 

The  defendant,  Western  Casualty  and  Surety  Company, 
a  corporation,  issued  its  liability  policy  to  William  S.  Gagon. 
Soda  Springs.  Caribou  County,  Idaho,  describing  therein  a 
certain  1954  Chevrolet  truck.  The  policy  is  described  as 
UI-5 18973.  The  occupation  of  the  named  insured.  William 
S.  Gagon,  in  the  policy  is  decribed  as  "Lumber  Business, 
Builder.  Hardware  Dealer.  Self.  Soda  Springs."  The  policy 


of  insurance  contained   the  usual   "omnibus  clause"   which  ; 
reads  as  follows: 

"With  respect  to  the  insurance  for  bodily  injury  lia- 
bility and  for  property  damage  liability,  the  unqual- 
ified word  'insured'  includes  the  named  insured  and 
also  includes  any  person  while  using  the  automobile 
and  any  person  or  organization  legally  responsible 
for  the  use  thereof,  provided  the  actual  use  of  the 
automobile  is  by  the  named  insured  or  with  his  per- 
mission." (R.  52) . 

The  policy  was  issued  for  commercial  purposes  as  shown  by 
the  policy.  The  purposes  for  which  the  automobile  was  to  be 
used  are  commercial-Class  5CA.  Paragraph  5CA  of  the  policy 
in  question  states: 

"The  term  'commercial'  is  defined  as  use  principally 
in  the  business  occupation  of  the  named  insured  as 
stated  in  Item  1  (Item  1  says:  Lumber  Business, 
Builder,  etc.)  including  occasional  use  for  personal 
pleasure,  family  and  other  business  purposes." 
(R.  52). 

At  a  time  when  this  policy  was  in  full  force  and  effect, 
and  on  or  about  the  22nd  day  of  Auguist,  1954,  an  agent 
and  employee  of  the  plaintiff,  C.  H,  Elle  Construction  Com- 
pany, while  acting  in  the  line,  course,  and  scope  of  his  em- 
ployment as  an  agent  for  C.  H.  Elle  Construction  Co.,  went 
to  the  place  of  business  operated  by  Mr.  Gagon,  the  named 


insured  in  the  policy  above  referred  to,  to  borrow  the  Chev- 
rolet truck  described  in  said  policy  of  insurance.  Mr.  Gagon, 
the  named  insured  in  the  Western  Casualty  policy,  was  not 
available.  M.  Burke  Horsley,  the  agent  of  C.  H.  EUe  Con- 
j  struction  Co.,  one  of  the  plaintiffs  herein,  then  sought  per- 
j  mission  to  borrow  the  truck  from  Jessie  Gagon,  wife  of 
I  William  S.  Gagon,  the  named  insured.  Jessie  Gagon  gave 
the  keys  to  the  truck  to  M.  Burke  Horsley,  and  he  drove  away 
in  the  business  of  C.  H.  EUe  Construction  Co.  While  he  had 
;  possession  of  the  truck  under  these  circumstances,  he  was 
involved  in  an  automobile  accident,  as  a  result  of  which  acci- 
dent the  husband  of  Mary  Lou  Campbell  and  the  father  of 
Terry  Ray  Campbell  and  Curtis  Howard  Campbell  was 
killed.  The  heirs  of  Arnold  Campbell  brought  a  suit  in  the 
District  Court  of  the  Fifth  Judicial  District,  in  and  for  the 
County  of  Bannock,  State  of  Idaho,  against  the  C.  H.  EUe 
Construction  Co.,  M.  Burke  Horsley,  the  agent  of  C.  H.  EUe 
Construction  Co.,  and  William  S.  Gagon.  The  plaintiffs  in 
the  State  Court  predicated  the  liability  against  William  S. 
Gagon  upon  the  theory  that  M.  Burke  Horsley  was  using  the 
truck  belonging  to  Gagon  with  the  latter's  permission  (as 
provided  for  predicating  liability  under  the  owners  liability 
statute  in  Idaho) .  (R.  1  54) .  In  the  State  Court  action  judg- 
ment was  rendered  in  favor  of  the  plaintiffs  against  C.  H. 
EUe  Construction  Co.,  and  against  M.  Burke  Horsley,  an 
employee  of  C.  H.  EUe  Construction  Co.  Defendant  Larsen 
was  granted  a  non  suit.  Judgment  in  that  action  was  entered 
in  favor  of  William  S.  Gagon  upon  the  finding  that  the  truck 
referred  to  in  the  Western   Casualty   policy   was   not  being 


used  with  the  permission  of  William  S.  Gagon,   the  named 
insured,  so  as  to  be  a  basis  for  owner's  liability.   (R.  40) . 

In  the  amended  complaint  of  the  plaintiffs  in  the  State 
Court  action,  and  in  paragraph  4  thereof,  it  is  alleged  that 
the  truck  operated  by  Horsley  was  being  operated  by  him 
with  the  permission  and  consent  of  the  named  insured,  Wil- 
liam S.  Gagon  (R.  154).  In  the  answer  of  the  defendant 
Gagon  it  was  expressly  denied  that  the  truck  was  being  used 
with  his  permission  and  consent.  (R.  160).  In  the  answer 
of  C.  H.  Elle  Construction  Co.,  filed  by  Merrill  and  Merrill 
it  is  admitted  that  Gagon  was  the  owner  of  the  truck,  but 
each  and  every  other  allegation  in  said  complaint  was  denied, 
which  is  a  denial  that  the  truck  was  being  operated  with  the 
consent  of  the  said  William  S.  Gagon.  (R.  168).  In  the 
answer  of  M.  Burke  Horsley  in  the  State  Court  action  it 
was  admitted  that  William  S.  Gagon  was  the  owner  of  the 
1954  Chevrolet  truck,  but  it  was  denied  that  the  truck  was 
being  operated  with  the  permission  and  consent  of  the  said 
William  S.  Gagon.  (R.  173).  Thus  the  issue  of  whether 
or  not  the  truck  was  being  operated  with  the  consent  of  Wil- 
liam S.  Gagon  was  squarely  put.  The  appellant  herein,  St. 
Paul  Mercury  and  Indemnity  Company,  had  written  liability 
insurance  for  C.  H.  Elle  Construction  Co.,  which  policy 
inured  to  his  benefit,  and  counsel,  namely,  Merrill  and  Mer- 
rill, tried  the  case  in  the  State  Court  for  St.  Paul  Mercury 
and  Indemnity  Company.  Under  these  circumstances,  oppor- 
tunity to  try  the  issue  of  permissive  use  was  available  to  the 
appellant  herein,  and  that  issue  was  tried  and  resolved  in 
favor  of  William   S.   Gagon,   the  judgment  reflecting  that 


the  truck  was  not  being  used  with  the  permission  and  con- 
sent of  Gagon.   (R.  40-41). 

In  order  to  find  for  the  plaintiff  in  the  State  Court  action 
and  against  C.  H.  Elle  Construction  Co.  and  M.  Burke  Hors- 
ley,  it  was  necessary  for  the  jury  to  have  found  that  M. 
Burke  Horsley  was  operating  the  truck  negligently  and  that 
at  the  time  of  the  accident  he  was  an  agent,  servant,  or  em- 
ployee of  the  defendant  C.  H.  Elle  Construction  Company 
and  was  acting  in  the  line,  course,  and  scope  of  his  employ- 
ment. To  have  found  favorably  to  Gagon  in  the  State  Court 
action,  it  is  imperative  that  the  jury  find  that  Horsley  was 
not  using  the  truck  with  the  permission  of  Gagon.  The  Ap- 
pellants herein  at  the  time  the  State  Court  action  was  tried 
could  have  admitted  insofar  as  C.  H.  Elle  Construction  Co. 
and  M.  Burke  Horsley  are  concerned  that  the  truck  was  being 
operated  with  the  permission  of  William  S.  Gagon.  This 
they  did  not  admit,  but,  on  the  contrary  denied. 

The  judgment  in  the  State  Court  action  where  Mary 
Lou  Campbell,  et  al,  were  plaintiffs  and  C.  H.  Elle  Construc- 
tion Co.,  a  corporation,  M.  Burke  Horsley,  and  Max  Lar- 
sen,  and  Gagon  were  defendants,  was  paid  by  the  appellant 
herein  as  the  insurance  carrier  of  C.  H.  Elle  Construction 
Company.  Judgment  in  the  amount  thus  paid,  plus  some 
costs  and  attorney  fees,  is  sought  in  the  instant  action  against 
Western  Casualty  and  Surety  Company  upon  the  theory  that 
C.  H.  Elle  Construction  Company  and  M.  Burke  Horsley 
became  an  additional  insured  under  the  policy  of  the  Western 
Casualty    Company,    and    said    company    under    the   policy 


was  obligated  to  defend  the  State  Court  action  and  pay  on* 
behalf  of  C.  H.  Elle  Construction  Co.  and  M.  Burke  Horsley 
any  judgment  recovered  (R.  19  and  20). 

The  facts  of  the  instant  case  were  submitted  to  the  trial! 
court  upon  stipulation,   request  for  admissions,  and  deposi- 
tions of  William  S.  Gagon,  M.  Burke  Horsley,  C.  H.  Elle: 
and  Jessie  Gagon.   (R.  61-102,  inclusive). 


SUMMARY 
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The  defendant,  Western  Casualty  and  Surety  Company, 
appellee  herein,  defended  the  suit  in  the  United  States  Dis- 
trict Court  and  raised  the  following  questions  in  defense 
thereof. 

FIRST:  That  the  issue  of  whether  or  not  the  Chevrolet 
truck  owned  by  Gagon  was  being  operated  with  his  per- 
mission, i.  e.,  the  permission  and  consent  of  the  named  in- 
sured, had  already  been  decided  in  the  State  Court  action 
and  that  that  issue  cannot  be  again  tried  in  the  instant  case, 
and  that  it  is  immaterial  whether  the  permission  springs 
from  the  owner's  liability  statute  in  Idaho  or  from  a  con- 
struction of  the  Western  Casualty  Company  insurance  pol- 
icy, permissive  use  of  the  truck  being  the  same  whether  ap- 
plied to  the  owner's  liability  statute  or  whether  applied  to 
the  Western  Casualty  Company  policy. 

SECOND:  That  M.  Burke  Horsley  was  not  operating 
the  truck  of  William  S.   Gagon   with  his  permission   as   is 


required  by  the  Western  Casualty  Company  policy,  the  evi- 
dence, and  all  of  the  evidence,  in  this  case  being  undisputed 
either  in  the  instant  action  or  in  the  State  Court  action,  all 
of  the  evidence  of  all  of  the  witnesses  being  to  the  effect  that 
William  S.  Gagon  himself  did  not  grant  permission  to  use 
the  truck,  but  such  permission  w^as  granted  by  Jessie  Gagon, 
wife  of  the  named  insured. 

THIRD:  That  owner's  liability  as  provided  for  in  Sec- 
tion 49,  1404,  Idaho  Code,  is  secondary,  and  the  owner  can- 
not be  held  liable  unless  the  operator  of  the  truck  is  made  a 
party  and  unless  collection  of  the  judgment  cannot  be  had 
against  the  operator,  and,  further,  the  statute  provides  for 
subrogation  on  the  part  of  the  owner  against  the  operator  in 
the  event  the  owner  is  required  to  pay  a  judgment  under  the 
liability  imposed  by  Section  49-1404.  The  liability  of  the 
owner  of  the  truck  beyond  the  liability  imposed  by  the  statute 
could  not  be  enlarged  by  the  wording  of  the  policy  of  in- 
surance, and  the  liability  of  the  insurance  carrier  can  in  no 
case  be  greater  than  that  of  Gagon  for  whom  the  insurance 
was  written. 

FOURTH:  That  the  coverage  of  the  policy  written  by 
Western  Casualty  and  Surety  Company  did  not  extend  to 
the  truck  in  the  use  to  which  it  was  being  put,  namely,  in  the 
business  of  the  C.  H.  EUe  Construction  Company. 

FIFTH:  The  filing  of  the  Form  No.  S.  R.  21,  evidence 
of  financial  responsibility,  could  have  no  force  or  effect  be- 
cause by  statute  any  evidence  of  the  filing  of  the   form   is 
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prohibited.  Section  49- 1 5 1 1 ,  Idaho  Code. 

SIXTH:  The  C.  H.  EUe  Construction  Co.,  a  corpora- 
tion, and  M.  Burke  Horsley  were  defendants  in  the  State 
Court  and  were  defended  by  the  same  counsel  that  instituted 
the  instant  action  and  in  the  State  Court  the  St.  Paul-  Mer- 
cury Indemnity  Co.,  a  corporation,  appeared  and  defended 
on  behalf  of  C.  H.  EUe  Construction  Co.,  a  corporation,  and 
M.  Burke  Horsley  and  took  the  position  that  the  truck  was 
not  being  driven  with  the  permission  of  Wm.  S.  Gagon, 
while  in  the  instant  action  they  take  the  exact  opposite  posi- 
tion and  allege  that  it  was  being  driven  with  permission. 

ARGUMENT  AND  AUTHORITIES 
L 

The  defendant  contends  that  the  trial  court  properly 
held  that  the  issue,  i.e.,  whether  or  not  M.  Burke  Horsley, 
in  the  employment  of  C.  H.  EUe  Construction  Co.,  was 
using  the  truck  with  the  permission  of  the  named  insured  and 
owner,  William  S.  Gagon,  had  already  been  decided  in  the 
State  Court  action,  and,  having  been  decided  in  the  State 
Court  action,  that  decision  is  final  and  conclusive.  In  the 
case  of  Maryland  Casualty  Company  vs.  Lopopolo,  97  F. 
2d  554  (9th  Circuit)  it  is  held  that  a  judgment  against  an 
insured  and  his  son  for  injuries  arising  out  of  an  automobile 
accident  based  on  the  theory  that  the  son,  who  had  permis- 
sion, was  operating  automobile,  was  conclusive  and  that 
the   insurer   could   not   defend   insured's   action   on   liability 


policy  on  ground  that  no  judgment  had  been  obtained 
against  insured,  on  the  theory  that  someone  else  was  oper- 
ating the  automobile  who  did  not  have  the  permission  of  the 
owner.  The  essence  of  the  action  above  referred  to  was  to 
again  try  the  question  of  who  was  operating  the  automobile, 
whether  someone  with  the  permission  of  the  named  insured 
or  someone  who  did  not  have  the  permission. 

In  the  Lopopolo  case  just  cited  the  following  language 
appears: 

"There  was  in  the  Donato  case,  a  conflict  of  evidence 
as  to  whether,  at  the  time  of  the  collision,  appellee's 
automobile  was  being  operated  by  Jack  Lopopolo,  as 
claimed  by  Donato,  or  whether,  as  claimed  by  appel- 
lant, it  was  being  operated  by  Jack's  younger  brother, 
Dan  Lopopolo,  who,  it  is  conceded,  never  had  ap- 
pellee's permission  to  operate  the  automobile.  This 
conflict  was,  by  the  jury's  verdict,  resolved  in  Don- 
ato's  favor." 

This  court  held  that  a  determination  of  that  fact  was  final 
and  could  not  be  reviewed  in  the  action. 

In  the  instant  case  the  judgment  entered  in  favor  of  Ga- 
gon  and  against  the  plaintiffs  with  respect  to  permissive  use 
of  the  automobile  by  the  owner  Gagon  was  conclusive  and 
finally  settled  in  the  State  Court  case.  Some  cases  cited  by 
appellant,  and  particularly  the  case  of  Dobbins  vs.  Barns 
(9th  Circuit) ,   204  F.   2d,    546,   we  do   not   believe   is  in 
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point  because  in  that  case  there  was  no  opportunity  to  fully 
litigate  the  issue  in  the  other  action.  In  the  case  of  Dobbins 
OS.  Barns  the  holding  in  the  case  of  Ohio  Casualty  Company 
vs.  Gordon,  95  F.  2d,  605,  is  referred  to.  In  the  Dobbins 
case,  relied  upon  by  appellants,  the  following  appears: 

"Although  sometimes  parties  arrayed  as  co-parties  on 
the  record  may  nevertheless  be  adversaries  in  fact 
as  to  an  issue,  Ohio  Casualty  Ins.  Co.  vs.  Gordon, 
supra,  yet  such  cannot  possibly  be  the  case  here  for 
the  Tax  Court  would  be  without  jurisdiction  to 
entertain  any  such  issue  or  controversy  as  between 
these  two  parties." 

In  the  case  of  Ohio  Casualty  Insurance  Company   vs. 
Gordon,  supra,  it  is  held:  ■ 

"But  the  formal  arrangement  of  the  parties  on  the 
record  is  not  important  (Chicago,  Rock  Island  ^ 
Pacific  R.  Co.  vs.  Schendel,  270  U.  S.  611,  615, 
46  S.  Ct.  420,  422,  70  L.  Ed.  757,  53  A.  L.  R. 
1265),  and  if  coparties  on  the  record  were  in  fact 
adversaries  as  to  an  issue,  and  such  issue  was  in  fact 
litigated  and  they  had  full  opportunity  to  contest 
it  with  each  other,  either  upon  the  pleadings  between 
themselves  and  the  plaintiff  or  upon  cross-pleadings 
between  themselves,  they  are  concluded  by  the  ad- 
judication of  such  issue  in  a  subsequent  controversy 
between  each  other." 


II 

In  support  of  this  statement  many  cases  are  cited  in  the  foot- 
note. The  rule  recognized  in  the  Dobbins  case  and  clearly 
set  forth  in  the  Ohio  Casualty  vs.  Gordon  case  applies  in  full 
force  and  vigor  to  the  instant  action. 

In  the  State  Court  case  in  which  Mary  Lou  Campbell 
and  her  children  were  plaintiffs  and  C.  H.  Elle  Construc- 
tion Co.  was  defendant  and  in  which  the  appellant  herein, 
St.  Paul  Mercury  Indemnity  Company,  through  their  coun- 
sel, were  actually  in  the  case  by  their  own  admission,  ample 
opportunity  was  given  to  them  to  fully  litigate  the  issue  as 
to  whether  or  not  the  truck  was  being  operated  with  the  per- 
mission of  Gagon.  In  the  answer  of  C.  H.  Elle  Construction 
Co.,  their  insured,  St.  Paul  Mercury  Indemnity  Company 
could  have  admitted  the  permissive  use  of  the  truck  as  alleged 
by  the  plaintiff  and  could  have  called  witnesses  or  could 
have  done  any  other  appropriate  thing  to  bring  about  a 
holding  that  the  truck  was  being  used  with  the  permission 
of  Gagon.  We  say,  therefore,  that  ample  opportunity  was 
afforded  them  in  the  State  Court  case  to  prove  permissive 
use,  and  if  they  had  admitted  the  truck  was  being  used  with 
Gagon's  consent,  that  issue  could  have  been  tried  as  between 
them  and  the  defendant  Gagon.  This  they  did  not  elect  to 
do  and  are  foreclosed  from  again  raising  the  issue  by  the  hold- 
ing of  the  trial  court  and  by  the  array  of  authorities  cited  in 
the  Ohio  Casualty  Insurance  Company  vs.  Gordon  case,  supra. 
There  is  in  this  case  no  question  about  how  Horsley  came 
into  possession  of  the  Gagon  truck.  No  other  facts  could  have 
been  elicited  or  proved  to  shed  light  on  this  transaction;  all 
parties  to  the  action  in  the  State  Court  and  in   this  action 
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agree  that  Jessie  Gagon  furnished  the  keys  to  the  truck.  This 
Court's  attention  is,  therefore,  respectfully  called  to  the 
authorities  cited  herein  and  to  the  following  cases: 

Chicago,  Rock  Island  &  Pacific  R.  Co.  vs.  Schendel, 
270  U.  S.  611,  615,  46  S.  Ct.  420,  422,  70  L. 
Ed.  757,  53  A.  L.  R.  1265; 

Corcoran  vs.  Chesapeake  &  Ohio  Canal  Company, 
94  U.  S.  741,  744,  745,  24  L.  Ed.  190; 

Louis  vs.  Brown  Township,  109  U.  S.  162,  168, 
3  S.  Ct.  92,  27  L.  Ed.  892; 

Atchison,  T.  &  S.  F.  R.  Co.  vs.  A.  B.  C.  Fireproof 
Warehouse  Company,  8  Cir.,  82  F.  2d  505, 
515; 

City  of  El  Reno  vs.  Cleveland-Trinidad  Paving 

Company,  25  Okl.  648,  107  P.  163.  164,  165, 
27  L.  R.  A.,  N.  S.  650; 

Baldwin  vs.  Hanecy,  204  111.  281,  68  N.  E.  560. 
562; 

National  Marine  Bank  vs.  Heller,  94  Md.  213,  50 
A.  521,  523; 

Waldo  vs.  Waldo,  52  Mich.  91,  17  N.  W.  709; 
Id.,  52  Mich.  94,  17  N.  W.  710; 

Freeman  on  Judgments,  5th  Ed.,  Vol.  1,  S.  425. 
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In  the  case  of  Williams  Estate,  223  P.  2d  248,  it  is  held: 

"Under  doctrine  of  'collateral  estoppel'  where  sub- 
sequent litigation  is  based  upon  a  different  cause  of 
action  from  that  upon  which  prior  suit  was  based, 
prior  judgment  is  conclusive  between  parties  in  such 
case  as  to  questions  actually  litigated  and  determined 
by  prior  judgment  but  is  not  conclusive  as  to  ques- 
tions which  might  have  been  but  were  not  litigated 
in  original  action." 

In  the  original  action  in  the  State  Court  the  defendants 
were  C.  H.  EUe  Construction  Co.,  a  corporation,  M.  Burke 
Horsley,  an  admitted  employee  of  the  C.  H.  EUe  Construction 
Co.,  a  corporation,  and  upon  whose  negligence  the  action  was 
based,  and  Wm.  S.  Gagon  (there  was  another  party  defendant 
but  a  non-suit  was  granted  as  to  such  defendant  by  the 
State  Court  hence  no  further  reference  will  be  made  to  such 
party) .  The  action  was  defended  by  the  same  counsel  that 
brought  the  instant  action,  hence  it  can  be  readily  assumed, 
and  assumed  without  contradiction,  that  the  St.  Paul-Mer- 
cury Indemnity  Co.,  a  corporation,  was  actively  participat- 
ing in  the  action  in  the  State  Court  as  it  was  up  to  that 
company  to  defend  its  insured  the  C.  H.  Elle  Construction 
Co.,  a  corporation,  and  its  employees,  among  which  was  M. 
Burke  Horsley,  all  of  which  it  did,  and  in  that  action  in  the 
State  Court  both  Horsley  and  the  C.  H.  Elle  Construction 
Company  took  the  position  that  the  truck  was  being  driven 
without  permission  of  Wm.  S.  Gagon,  and  Gagon  likewise 
took  the  same  position  and  the  jury  found  in  favor  of  Ga- 
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gon  on  that  issue.  In  the  instant  action  the  same  parties  name- 
ly C.  H.  EUe  Construction  Co.,  a  corporation,  and  St.  Paul- 
Mercury  Indemnity  Co.,  a  corporation,  take  the  position  that 
the  truck  was  being  driven  with  permission.  We  maintain 
that  no  litigant  can  take  inconsistent  positions  on  an  issue  that 
was  one  of  the  paramount  issues  in  this  action  and  in  the 
State  Court  action.  We  desire  to  call  the  Court's  attention 
to  the  particular  paragraphs  in  the  various  Exhibits,  namely: 

In  the  Campbell  vs.  Elle  Construction  case,  State  Court, 
paragraph  4  (R.  154)  reads  as  follows: 

"That  at  all  times  mentioned  herein,  defendant  Wil- 
liam S.  Gagon,  was  the  owner  of  a  1954  Chevrolet 
truck,  bearing  1954  Idaho  license,  3C-1010;  that 
at  such  times  the  defendants,  M.  Burke  Horsley  and 
Max  Larsen,  were  operating  such  truck  with  the  per- 
mission and  consent  of  the  owner,  William  S.  Ga- 
gon." 

and  the  answer  of  C.  H.  Elle  Construction  Company  in  the 
State  Court,  (R.  167-168)  as  well  as  the  answer  of  M.  Burke 
Horsley  in  the  State  Court  (R.  173),  read  as  follows: 

"Answering  Paragraph  IV  of  said  Second  Amended 
Complaint,  this  answering  defendant  admits  that 
William  S.  Gagon  was  the  owner  of  a  1954  Chev- 
rolet truck  bearing  1954  Idaho  License  plates 
3C-1010,  but  denies  each  and  every  other  allegation 
contained  in  said  paragraph." 
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The  same  counsel  prepared  the  answers  that  prepared  the 
complaint  in  the  instant  case  a  portion  of  paragraph  V  (R. 
11)  of  the  Amended  Complaint  reads  as  follows: 

"That  on  or  about  the  22nd  day  of  August,  1954, 
the  above-mentioned  vehicle  owned  by  William  S. 
Gagon  was  being  driven,  with  the  consent  and  per- 
mission of  William  S.  Gagon,  by  one  M.  Burke 
Horsley ." 

In  the  case  of  Loomis  vs.  Church,  76  Ida.  87,  277  P.  2d 
561,  the  Court  had  the  following  to  say: 

"Where  litigant,  by  means  of  sworn  statements,  ob- 
tains a  judgment,  advantage  or  consideration  from 
one  party,  he  will  not  thereafter,  by  repudiating  such 
allegations  and  by  means  of  inconsistent  and  contrary 
allegations  or  testimony,  be  permitted  to  obtain  a  re- 
covery or  a  right  against  another  party,  arising  out 
of  the  same  transaction  or  subject-matter." 

In  5 A  Am.  Jur.  Page  192,  Sec.  192,  the  following  ap- 
pears: 

"The  cases  generally  support  the  proposition  that  a 
judgment  in  an  action  by  a  third  person  against  one 
insured  under  an  automobile  liability  policy  may 
be  invoked  as  conclusive  in  its  favor  by  the  insurer 
in  a  subsequent  action  against  it,  if  the  issue  decided 
in   such   prior   action   was   material   to   the   decision 
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thereof  and  is  identical  with  the  issue  claimed  in  the 
later  action  to  have  b€en  adjudicated  even  though 
the  insurer  was  not  a  nominal  party  to  the  first  suit." 


The  above  cases  are  clear  authority  for  the  proposition 
that  the  issue  of  permissive  use,  having  been  heretofore  fairly 
presented  and  decided,  is  not  subject  to  readjudication  in  the 
instant  action;  particularly  is  this  true  in  the  instant  case 
where  the  appellants  herein  had  ample  opportunity  to  com- 
petently try  the  issue. 


IL 


The  Western  Casualty  policy  of  insurance  provides  that 
the  insurance  is  in  effect  provided  the  actual  use  of  the  auto- 
mobile is  by  the  named  insured  or  with  his  permission.  It 
is  clear  from  the  record  in  this  case  that  M.  Burke  Horsley 
did  not  have  permission  of  the  named  insured,  William  S. 
Gagon.  He  did,  however,  have  the  permission  of  Jessie  Ga- 
gon  who  worked  part  time  in  the  Gagon  Lumber  Yard.  The 
appellee  herein  contends  that  permission  of  the  wife  in  such 
case  is  not  permission  of  the  named  insured.  In  the  case  of 
Ohio  Casualty  Insurance  Company  vs.  Goodman,  22  P.  2d. 
997,  the  Supreme  Court  of  Oklahoma  held: 

"It  is  to  be  observed  that  said  extended  coverage  clause 
does  not  include  the  owner  of  the  car.  Had  the  parties 
to  the  contract  desired  that  this  extended  coverage, 
which  permitted  the  car  to  be  operated  by  the  ex- 
press or  implied  consent  of  the  assured  named  in  the 
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policy  and  the  owner  of  the  car,  it  would  have  been 
easy  to  have  incorporated  such  provision  in  said  pol- 
icy. This  coverage  clause  did  not  apply  to  the  owner 
of  the  car." 

Ownership  of  the  car  under  the  authorities  is  not  the  vital 
issue.  The  fact  that  Jessie  Gagon  was  employed  part  time  as 
a  bookkeeper  in  the  Gagon  Lumber  Yard  would  not  be 
sufficient  so  that  she  could  grant  the  necessary  permission. 
Appellants  in  their  brief  cite  many  authorities  and  argue 
vehemently  that  this  authority  to  use  the  automobile  may 
be  express  or  implied.  We  submit  that  there  is  no  express 
or  implied  authority  for  Jessie  Gagon  to  authorize  the  use 
of  the  truck  by  Horsley  in  the  business  of  C.  H.  Elle.  Jessie 
Gagon  testified  that  to  her  knowledge  Mr.  Horsley  had  never 
borrowed  the  equipment  of  the  Gagon  Lumber  Yard  before. 
(R.  111).  Mrs.  Jessie  Gagon  also  testified  that  she  had  never 
been  authorized  by  her  husband  to  loan  the  truck  or  any  of 
the  Gagon  Lumber  Yard  equipment.  (R.  114),  and  that 
none  of  the  equipment  had  ever  been  loaned  to  M.  Burke 
Horsley  before.  (R.  115).  William  S.  Gagon  in  deposition 
testified  that  he  had  never  loaned  any  equipment  of  the  Ga- 
gon Lumber  Yard  to  M.  Burke  Horsley,  an  employee  of  C. 
H.  Elle  Construction  Co.  (R.  121) .  He  further  testified  that 
he  had  never  rented  the  truck  to  M.  Burke  Horsley.  (R.  125) . 
William  S.  Gagon  likewise  testified  on  deposition  that  he 
had  never  authorized  Mrs.  Jessie  Gagon  to  loan  the  truck  in 
question.  (R.  126'),  or  to  loan  any  equipment  of  the  com- 
pany. (R.  126).  The  fact  that  M.  Burke  Horsley,  employee 
of  C.  H.  Elle  Construction  Co.  had  never  at  any  time  before 
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borrowed  any  equipment  from  William  S.  Gagon  or  thei 
Gagon  Lumber  Yard  certainly  does  not  establish  any  im- 
plied authority  to  loan  the  truck,  nor  does  it  establish  any 
practice  of  loaning  which  might  give  rise  to  an  implied  per- 
mission. Likewise  the  record  is  clear  that  Jessie  Gagon  did 
not  have  permission  or  authority  as  an  agent,  or  wife,  to 
loan  the  truck  in  question  and  had  never  on  any  occasion 
previously  loaned  the  truck,  nor  had  Horsley,  the  employee 
of  EUe,  on  any  previous  occasion  borrowed  the  truck.  Under 
the  terms  and  provisions  of  the  policy,  permissive  use  of  the 
truck  could  be  granted  only  by  the  named  insured.  By  the 
very  terms  and  conditions  of  the  policy  itself,  Jessie  Gagon 
was  not  a  named  insured  (R.  50-57) ,  and  the  fact  that  she 
might  be  part  owner,  as  wife,  of  community  property, 
would  not  cause  her  to  be  a  named  insured.  She,  therefore, 
was  without  authority  to  grant  permission  to  use  the  truck 
within  the  meaning  of  the  policy  of  insurance  or  within  the 
meaning  of  the  owner's  liability  law  in  Idaho,  and  did  not, 
either  by  direct  authority  or  by  implication,  have  the  power 
as  an  agent  to  loan  the  truck  in  question.  I 

Jessie  Gagon,  the  wife  of  the  named  insured,  did  not 
have  authority  to  grant  permission  to  Horsley  to  borrow 
the  truck.  She  did  not  have  authority  to  do  so  by  virtue  of  the 
marital  status  because  the  wife  is  not  necessarily  the  agent 
of  the  husband  for  such  purposes,  and  under  the  Idaho  law 
of  community  property  the  husband  is  the  manager  and  has 
control  of  all  the  community  property.  Marital  status,  there- 
fore, would  surely  not  be  sufficient  to  create  the  authority 
in  her  to  grant  permission  to  use  the  truck.  The  fact  that 
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iJessie  Gagon  was  a  part-time  employee  and  bookkeeper  at 

ithe  business  of  the  Gagons  could  not  possibly  be  sufficient 

i 

I  to  authorize  her  to  loan  the  truck.  A  person  serving  in  the 
capacity  of  a  part-time  bookkeeper  such  as  she  did  would 
I  have  no  authority  to  loan  equipment  of  the  company,  and 
[this  is  fortified  by  the  fact  that  neither  Horsley  nor  Elle 
Construction  Co.,  nor  anyone  else,  had  ever  borrowed  any 
equipment  upon  the  authority  of  Jessie  Gagon,  or,  for  that 
matter,  upon  the  permission  of  William  S.  Gagon,  the  named 
insured.  It  follows,  therefore,  that  the  truck  was  not  being 
operated  by  Horsley,  agent  of  C.  H.  Elle  Construction  Co., 
with  the  permission  of  the  named  insured. 


III. 


Any  liability  of  William  S.  Gagon  for  whom  the  appellee. 
Western  Casualty  and  Surety  Company,  had  written  his  pol- 
icy of  insurance,  would  have  to  be  predicated  upon  Section 
49-1404,  Idaho  Code.  Said  section  in  part  provides: 

"1.  Responsibility  of  owner  for  negligent  operation 
by  person  using  vehicle  with  permission — Imputa- 
tion of  negligence.  Every  owner  of  a  motor  vehicle 
is  liable  and  responsible  for  the  death  of  or  injury 
to  a  person  or  property  resulting  from  negligence 
in  the  operation  of  such  motor  vehicle,  in  the  busi- 
ness of  such  owner  or  otherwise,  by  any  person  us- 
ing or  operating  the  same  with  the  permission,  ex- 
pressed or  implied,  of  such  owner,  and  the  negligence 
of  such  person  shall  be  imputed  to  the  owner  for  all 
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purposes  of  civil  damages." 

Subsection  3  of  the  same  section  provides: 


I 


"3.  Operator  to  be  made  party  defendant — Recourse 
to  operator's  property.  In  any  action  against  an  owner 
on  account  of  imputed  negligence  as  imposed  by  this 
section  the  operator  of  said  vehicle  whose  negligence 
is  imputed  to  the  owner  shall  be  made  a  party  defend- 
ant if  personal  service  of  process  can  be  had  upon 
said  operator  within  this  state.  Upon  recovery  of 
judgment,  recourse  shall  first  be  had  against  the  pro- 
perty of  said  operator  so  served." 

Subsection  4  of  said  section  provides: 

"4.  Subrogation  of  owner  to  rights  of  person  injured 
— R  e  c  o  V  e  r  y  from  operator — Bailee  and  driver 
deemed  operators.  In  the  event  a  recovery  is  had 
under  the  provisions  of  this  section  against  an  owner 
on  account  of  imputed  negligence  such  owner  is  sub- 
rogated to  all  the  rights  of  the  person  injured  and 
may  recover  from  such  operator  the  total  amount 
of  any  judgment  and   costs   recovered  against  such 

ate      ^      ^     *  * 

owner.  *  *  *. 

Appellant  contends  very  frankly  that  the  liability  of 
the  Western  Casualty  and  Surety  Company,  appellee  herein, 
is  primary  and  that  the  liability  of  the  appellant,  St.  Paul 
Mercury  and  Indemnity  Company,   is  secondary.   The  lia- 
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bility  of  the  Western  Casualty  and  Surety  Company  under 
their  policy  of  insurance  issued  to  William  S.  Gagon  could 
not  be  any  greater  than  the  liability  of  William  S.  Gagon; 
th€  whole  basis  of  liability  of  Gagon  under  the  circumstances 
of  this  case  being  fixed  by  statute,  it  is  clear  from  the  statute 
that  his  liability  is  secondary.  How  then  can  it  be  successfully 
argued  that  the  liability  of  his  insurance  carrier  is  primary? 
Before  an  action  under  the  statute  could  be  successfully  main- 
tained against  William  S.  Gagon,  an  action  would  also  have 
to  be  brought  (if  service  could  be  made)  against  M.  Burke 
Horsley,  the  operator  of  the  Gagon  truck,  and  Gagon  would 
have  no  liability  under  the  statute,  nor  would  the  Western 
Casualty  Company,  his  insurer,  until  after  recourse  first  had 
to  operator's  property. 

It  was  clearly  the  intent  of  the  Legislature  that  the  owner 
of  a  car  would  have  no  liability  under  the  owner's  tort  lia- 
bility statute  unless  the  operator  was  made  a  party  and  ser- 
vice of  process  could  be  had  upon  him,  nor  would  the  owner 
of  the  car  be  required  to  pay  any  judgment  until  after  re- 
course could  be  had  against  the  owner  of  the  property.  It 
is,  therefore,  clearly  the  intention  of  the  Legislature  that 
the  liability  of  the  owner  is  not  primary,  but  secondary.  In 
the  case  of  Campbell,  et  al,  vs.  C.  H.  Elle  Construction  Com- 
pany, M.  Burke  Horsley  and  William  S.  Gagon,  the  liability 
of  C.  H.  Elle  Construction  Company  and  the  liability  of 
his  insurer,  appellants  herein,  St.  Paul  Mercury  and  Indemn- 
ity Company,  is  derived  from  the  negligence  of  M.  Burke 
Horsley,  an  agent,  servant  and  employee  of  C.  H.  Elle  Con- 
struction Co.,   and  the  liability  of  the  master  and  servant 
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under  such  circumstances  is  equal.  1 

In  the  case  of  Anneker  vs.  Quinn-Robbins  Co.,  an  Idaho 
Corporation,  and  Independent  School  District  of  Boise  City, 
defendants,  the  Supreme  Court  of  Idaho  had  the  following 
to  say: 

"The  occurrence  involved  in  this  case  did  not  grow 
out  of  the  operation  of  respondent  School  District's 
transportation  system;  hence  the  liability  coverage 
afforded  by  the  policy  cannot  be  extended  to  such 
occurrence.  The  parties  did  not  intend  that  the  pol- 
icy encompass  any  liability  coverage  except  as  author- 
ized by  the  legislative  enactment  ..." 

This  case  is  found  in  the  advance  sheets  of  323  P.  2d,  P. 
1078,  No.  5  dated  May  16,  1958. 

In  the  case  of  Ford  vs.  City  of  Caldwell,  79  Ida,  ,  321 
Pac.  2d  589.  No.  2  advance  sheets  dated  March  14,  1958, 
the  Supreme  Court  of  the  State  of  Idaho,  had  the  following 
to  say: 

"Law  in  force  at  time  of  making  of  insurance  con- 
tract becomes  a  part  of  contract  and  is  read  into  it, 
but  such  rule  does  not  extend  to  statute  enacted  after 
making  of  contract." 

It,  therefore,  follows  that  the  liability  of  the  appellees 
herein  is  secondary  to  the  liability  of  both  the  operator  of 
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the  truck  and  the  person  responsible  for  his  negligent  con- 
duct, to-wit,  C.  H.  Elle  Construction  Co.,  and,  in  turn,  his 
insurance  carrier,  St.  Paul  Mercury  and  Indemnity  Company, 
appellant  herein.  The  liability  of  the  appellee  cannot  be 
greater  by  reason  of  the  existence  of  the  policy  than  the 
liability  imposed  by  statute. 

IV. 

The  policy  written  in  this  case  and  an  exhibit  (R.  50- 
56)  provides  that  the  purposes  for  which  the  automobile 
described  in  the  policy,  i.e.,  the  Gagon  truck,  was  to  be 
used  are  commercial — Class  5CA.  5CA  of  the  policy  states: 

"The  term  'commercial'  is  defined  as  use  principally 
in  the  business  occupation  of  the  named  insured  as 
stated  in  Item  1  (Item  1  says:  Lumber  Business, 
Builder,  etc.)  including  occasional  use  for  personal 
pleasure,  family  and  other  business  purposes."  (R. 
52). 

It  is  stipulated  and  admitted  that  the  truck  at  the  time 
of  the  accident  was  being  used  in  the  business  of  Elle  Con- 
struction Co.,  and  not  in  the  business  of  William  S.  Gagon, 
— Lumber  Business,  Builder,  etc.  It  was  not  contemplated 
by  the  policy  of  insurance  that  the  insurance  would  inure  to 
the  benefit  of  the  business  being  conducted  under  the  name 
and  style  of  C.  H.  Elle  Construction  Co.,  Inc. 
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V. 


Appellants  contend  that  the  Western  Casualty  and  Surety 
Company,    appellee,    acknowledged   their   liability   by   theim 
having  filed  form  No.   S.  R.   21,   evidence  of  financial  re 
sponsibility  provided  for  by  the  Idaho  law  upon  the  hap 
pening  of  an  accident  under  circumstances  like  the  one  inn 
question. 

"49-1511.   Matters  not  to  be  evidenced  in  civil  suits. 
— Neither  the  report  required  by  section  49-1504, 
the  action  taken  by  the  commissioner  pursuant  to.^ 
this  act,   the  findings,   if  any,   of  the  commissioner- 
upon  which  such  action  is  based,   nor  the  security 
filed  as  provided  in  this  act  shall  be  referred  to  in 
any  way,  nor  be  any  evidence  of  the  negligence  on 
due  care  of  either  party,  at  the  trial  of  any  actioni 
at  law  to  recover  damages." 

Appellee  takes  the  position  that  S.  R.  21  is  incompetent  i 
evidence  for  any  purpose  simply  by  the  very  terms  of  thei- 
statute  requiring  the  filing  of  such  a  document.  The  statute, 
we  think,  is  very  clear  and  prohibits  the  consideration  of  I 
such  filing  as  evidence  of  any  kind.  The  statute  prohibits s 
reference  to  the  filing  of  the  S.  R.  21  in  any  case. 


It  would  be   a   very  strange   situation   if  an   insurance: 
agent  by  filing  form  No.  S.  R.  21  could  bind  the  company 
and  thus  admit  insurance  coverage  in  a  case  where  no  cov- 
erage in  fact  existed.  The  filing  of  the  S.  R.   21   certainly 
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iWOuld  not  be  conclusive  evidence  that  the  company  filing 
'the  form  had  extended  coverage  to  the  particular  situation. 
jWhether  or  not  a  particular  insurance  policy  affords  cover- 
jage  under  particular  facts  and  circumstances  has  long  been 
a  vexing  problem  to  lawyers  and  to  judges,  and  for  appellant 
I  to  contend  that  the  determination  of  this  issue  by  an  insur- 
ance agent  was  final  and  conclusive,  to  us  seems  completely 
untenable.  We  think  a  different  situation  would  apply  were 
the  contest  between  the  insured  and  his  own  company.  In 
isuch  case  it  is  conceivable  that  a  company  would  be  estopped 
to  deny  coverage  where  they  had  filed  S.  R.  21  on  behalf 
of  their  insured,  but  such  is  not  the  case  here.  The  Western 
Casualty  and  Surety  Company  appeared  in  the  trial  of  the 
case  in  State  Court  and  defended  its  insured,  William  S.  Ga- 
gon,  and  this  contest  is  not  between  William  S.  Gagon  and 
named  insured  and  themselves,  but  is  between  Western  Cas- 
ualty and  Surety  and  the  appellant  herein,  which  presents 
an  entirely  different  situation. 

We  respectfully  submit,  therefore,  that  the  judgment  of 
the  trial  court  should  be  affirmed. 

Respectfully  submitted, 

O.  R.  BAUM 
RUBY  Y.  BROWN 
Residence:  Pocatello,  Idaho 

BEN  PETERSON 
Residence:  Boise,  Idaho 
ATTORNEYS  FOR  APPELLEE 
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Receipt  of  service  of  three  cppies  of  the  above  brief  is 
hereby  acknowledgeci  this  ^— day  of  July,   1958. 

A.  L.  MERRILL 

R.  D.  MERRILL 

W.  F.  MERRILL 

Attorneys  for  Appellants 

Residence:   Pocatello,   Idaho 
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APPENDIX 

EXHIBITS 

EXHIBITS  Record  Page 

Plaintiff's  Exhibit  A — ledger  sheet  R  112 

Defendant's  Exhibit  1 — charge  slip R  116 

S.  R.  21  R  58-59 

Exhibits  attached  to  Stipulation  dated  Jan- 
uary 7,  1957,  all  of  such  exhibits  being 
papers  filed  in  the  State  Court  in  the  case 
of  Mary  Lou  Campbell,  and  Terrill  Ray 
Campbell  and  Curtis  Howard  Camp- 
bell, minors,  by  their  Guardian  Ad 
Litem,  Mary  Lou  Campbell,  Plaintiffs, 
vs.  C.  H.  EUe  Construction  Co.,  a  cor- 
poration, M.  Burke  Horsley,  Max  Lar- 
sen,  and  W.  S.  Gagon,  defendants,  ex- 
cept exhibit  "h". 

Exhibit  A,  Second  Amended  Complaint  of 

Plaintiffs  in  State  Court R  153-159 

Exhibit  B,  Answer  of  Defendant  W.   S. 

Gagon  in  State  Court R  159-166 

Exhibit  C,  Answer  of  defendant  C.  H.  EHe 

Construction  Company  in  State  Court R  166-171 
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Exhibit   C-1,    Answer  of   defendant   M. 

Burke  Horsley  in  State  Court R  172-176 

Exhibit  D,  Verdict  in  State  Court  R  177 

Exhibit  E,  Judgment  on  Verdict  in  State 

Court   i R  177-178 

Exhibit  F,  Order  granting  judgment  in 

favor  of  W.  S.  Gagon  in  State  Court  -  R40-41  and  R179 

Exhibit  G,   Satisfaction   of  Judgment   in 

State  Action   R  179-180 

Exhibit  H,  The  two  insurance  policies. 
While  these  policies  are  attached  to  the 
stipulation  they  are  only  summarized  in 
the  transcript  at  R.  150.  The  entire 
policy  of  Gagon's  was  set  up  in  the 
Transcript  (R51-55),  but  such  is  not 
the  case  as  to  the  policy  of  the  St.  Paul- 
Mercury  Indemnity,  the  latter  policy 
being  merely  referred  to R  150 
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STATEMENT  OF  FACTS 
Because  we  believe  that  the  appellee  has,  in  its  Statement 
of  Fact,  enlarged  upon  and  exceeded  the  facts  found  in  the 
record  in  one  main  part,  we  present  herewith  a  short  Reply 
to  the  appellee's  Statement  of  Facts.  We  must  take  issue  with 
appellee's  Statement  of  Fact  found  on  Page  4  of  its  Brief, 
wherein  it  is  stated  that  the  Amended  Complaint  of  the 
plaintiffs  in  the  State  Court  action  alleged  that  the  truck 
operated  by  Horsley  was  being  operated  by  him  with  the 


permission  and  consent  of  William  S.  Gagon  and  that  such  i 
allegation  was  denied  by  C.  H.  EUe  Construction  Company 
in  that  suit.  The  record  is  clear  on  this  point.  At  R.   153, 
the  Second  Amended  Complaint  of  the  plaintiff  in  the  State 
Court  action  is  set  out.  Paragraph  IV  thereof  is  as  follows: 

"That  at  all  times  mentioned  herein,  defendant,  Wil- 
liam S.  Gagon,  was  the  owner  of  a  1954  Chevrolet 
Truck  bearing  a  1954  Idaho  license  3C  1010;  that 
at  such  times,  the  defendants,  M.  Burke  Horsley  and 
Max  Larsen,  were  operating  such  truck  with  per- 
mission and  consent  of  the  owner,  William  S.  Ga- 
gon." 

C.  H.  Elle  Construction  Company  answered  that  allega- 
tion as  follows: 

"Answering  Paragraph  IV  of  said  Second  Amended 
Complaint,  this  answering  defendant  admits  that 
William  S.  Gagon  was  the  owner  of  a  1954  Chev- 
rolet Truck  bearing  1954  Idaho  license  plates  3C 
1010,  but  denies  each  and  every  other  allegation 
contained  in  said  paragraph."    (R.    167-168). 

Denial  was  that  both  Horsley  and  Hansen  were  using  the 
truck  with  permission. 

Another  fact  that  should  perhaps  be  pointed  out  is  that 
the  present  suit  in  the  Federal  Court  was  commenced  Sep- 
tember  19,    1955    (R.   7),  slightly  less  than  a  full  month 
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before  any  Answer  was  filed  in  the  then  pending  State  Court 
proceedings.    (R.   171). 

ARGUMENT 
The  first  two  points  considered  by  appellee  in  its  Brief 
deal  with  the  question  of  whether  or  not  the  trial  court  was 
correct  in  holding  that  the  State  Court  Judgment  relative  to 
use  of  the  vehicle  was  conclusive  in  this  action.  It  is  the  ap- 
pellant's position  that  the  parties  were  not  the  same,  the  issues 
were  not  the  same,  and  the  parties  herein  were  not  adversary 
parties  in  the  State  Court.  The  question  of  permissive  use 
under  the  wording  of  the  insurance  contract  issued  by  West- 
ern Casualty  and  Surety  Company  is  a  different  issue  than 
the  one  presented  in  the  State  Court,  which  was  permissive 
use  under  Section  49-1404,  Idaho  Code.  C.  H.  Elle  Con- 
struction Company  was  a  co-defendant  with  Gagon,  in- 
sured by  Western  Casualty  ^  Surety  Company,  in  the  State 
Court.  It  was  not  possible  for  the  question  of  policy  cover- 
age to  be  litigated  in  that  court  action.  Stearns  vs.  Graves, 
61  Idaho  232,  199  P.  2d  955.  One  of  two  defendants  who 
are  involved  in  an  automobile  accident  and  sued  thereon, 
may  not,  in  a  cross  complaint,  litigate  any  question  between 
the  two  defendants.  Liebhauser  vs.  Milwaukee  Elec.  R.  ^ 
Co.,  193  N.  W.  522  (Wise).  No  counterclaim  could  have 
been  brought  (Idaho  Code  Section  5-613)  no  cross-com- 
plaint could  have  been  brought  (Idaho  Code  Section  5-617; 
Liebhauser  vs.  Milwaukee  Elec.  R.  ^  Co.,  193  NW  522 
(Wise.)),  and  no  third  party  interpleader  is  allowed.  The 
action  was  tried  on  the  pleadings  of  Mary  Lou  Campbell 
over  which  the  appellants  herein  had  no  control.  There  was 


no  adversary  pleadings  and  there  could  not  have  been;  the 
liabilities  as  between  C.  H.  Elle  Construction  Company  and 
the  insuror  of  Gagon  were  not  presented;  the  evidence  avail- 
able with  Western  Casualty  ^  Surety  Company  as  a  defend- 
ant, to- wit:  Admissions  against  interest  and  actions  between 
Gagon,  Horsley  and  the  representatives  of  Western  Casualty 
Z^  Surety  Company,  were  incompetent  and  inadmissable  in 
the  State  Court  proceedings.  C.  H.  Elle  Construction  Com- 
pany had  no  standing  to  perfect  an  appeal  to  the  supreme 
court  of  the  State  of  Idaho  relative  to  the  ruling  on  permis- 
sive use  as  between  Campbell  and  Gagon. 

That  the  pleas  of  res  judicata  or  collateral  estoppel  are 
not  available  for  the  appellee  in  this  action  is  clearly  shown 
in  the  recent  case  of  Hinchey  vs.  Sellers,  (N.  Y.)  172  N. 
Y.  S.  2d  47  (1958).  In  that  case,  one  Orville  Sellers  owned 
an  automobile  which  was  insured  by  the  National  Surety 
Company  and  the  insurance  policy  contained  the  standard 
"omnibus  clause."  Orville  Sellers  granted  permission  to  his 
son,  Donald,  to  use  the  vehicle  and  Donald  in  turn  granted 
a  limited  permission  to  a  third  party,  O'Rourke.  O'Rourke, 
while  allegedly  exceeding  his  permission,  was  involved  in 
an  accident.  An  action  was  brought  by  the  administrator  of 
the  estate  of  a  person  killed  in  the  accident  against  O'Rourke. 
The  insurance  company  declined  to  defend  the  action  and 
a  declaratory  judgment  suit  resulted  wherein  it  was  held 
that  there  was  no  permission  under  the  terms  of  the  policy 
and  hence,  the  insurance  company  was  not  obligated  to  con- 
duct a  defense.  Thereupon  the  present  action  against 
O'Rourke  and  Donald  Sellers  was  commenced  in  New  York 


alleging  that  the  automobile  was  being  used  by  O'Rourke 
with  "the  permission,  express  or  implied,"  of  the  defendants 
under  the  New  York  permissive  use  statute. 
Syllabus  No.  1  is  as  follows: 

"Where  issue  in  New  Hampshire  action  against  driver 
of  automobile  and  liability  insurer  was  whether  use 
of  automobile  at  time  of  accident  was  within  per- 
mission of  insured  within  omnibus  coverage  clause 
of  liability  policy  and  issue  in  instant  action  against 
owners  of  automobile  was  whether  at  time  of  acci- 
dent automobile  was  being  operated  with  permis- 
sion of  owner  within  New  York  statute  making 
owner  liable  for  negligent  acts  of  third  person  driv- 
ing automobile  with  owner's  permission,  such  is- 
sues were  not  the  same,  and  consequently  determin- 
ation in  New  Hampshire  action  was  not  res  judicata 
in  instant  action." 

Syllabus  4: 

"The  doctrine  of  collateral  estoppel  is  not  applicable 
to  evidentiary  findings  made  in  a  prior  action  in- 
volving a  different  ultimate  issue." 

Syllabus  5 : 

"Prior  New  Hampshire  declaratory  judgment  that 
automobile  liability  insurer  was  not  required  to  de- 
fend action  against  third  person  driving  automobile 


when  passengers  were  killed  in  that  automobile  was 
not  being  used  with  permission  of  insured  within 
omnibus  coverage  clause  of  policy  did  not  estop 
plaintiffs  suing  owners  for  deaths  of  some  passen- 
gers from  relitigating  the  underlying  evidentiary 
questions  bearing  upon  the  ultimate  issue  of  whether 
the  automobile  was  being  used  at  time  of  accident 
with  permission  of  owner  within  New  York  statute 
making  owner  liable  for  negligent  acts  of  third  per- 
son driving  automobile  with  permission  of  owner." 


And  on  page  50: 


"Two  questions  are  presented  upon  this  appeal:  (1) 
whether  the  issue  of  permission  of  the  insured  under 
the  policy  which  was  decided  in  the  New  Hampshire 
action,  is  the  same  as  the  issue  of  permission  of  the 
owner  under  the  New  York  statute,  so  that  the  de- 
termination of  that  issue  in  the  New  Hampshire  ac- 
tion is  binding  in  the  present  action.  (2)  Even  if  the 
ultimate  issue  is  not  the  same,  whether  the  eviden- 
tiary findings  by  the  New  Hampshire  court  are  bind- 
ing in  the  present  action,  so  that,  upon  the  basis  of 
those  findings,  it  may  be  summarily  determined  that 
the  automobile  was  not  being  used  with  the  permis- 
sion of  the  owner  at  the  time  of  the  accident,  within 
the  meaning  of  the  New  York  statute." 

"There  can  be  little  doubt  but  that  the  answer  to  the 
first  question  must  be  in  the  negative. 
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"*  *  *  It  is  clear  in  this  case  that  the  issue  in  the  New 
Hampshire  action  was  not  the  same  as  that  in  the 
present  action.  Even  though  the  word  'permission' 
appears  both  in  the  insurance  policy  and  in  the  sta- 
tute, the  word  did  not  necessarily  have  the  same 
legal  meaning  in  the  two  contexts.  The  question  of 
the  meaning  of  the  word  in  the  policy  was  to  be  de- 
termined as  a  matter  of  contract  law  in  accordance 
with  the  intention  of  the  parties  to  the  contract 
under  the  law  governing  the  contract.  The  meaning 
of  the  word  'permission'  in  the  New  York  statute 
must  be  determined  in  accordance  with  the  intent 
of  the  Legislature,  taking  into  account  the  policy 
objectives  which  the  Legislature  sought  to  carry  out." 

In  answering  the  second  question,   the  Court,   on  page 
53,  states: 

"However,  we  believe  that  the  doctrine  of  collateral 
estoppel  is  not  applicable  to  evidentiary  findings  made 
in  a  prior  action  involving  a  different  ultimate  issue. 
In  our  opinion,  the  public  policy  back  of  the  doc- 
trine of  res  judicata  and  collateral  estoppel  is  given 
sufficient  effect  if  relitigation  of  the  same  ultimate 
issue  is  barred.  To  bar  the  relitigation  of  underlying 
evidentiary  questions,  simply  because  findings  were 
made  upon  them  in  a  prior  action  involving  a  dif- 
ferent legal  issue,  would  go  too  far.  If  the  issue  of 
ultimate  fact  is  not  the  same  in  the  two  actions,  frag- 
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mentary  findings  of  evidentiary  fact  in  the  first 
action  ought  not  to  be  pulled  out  of  the  adjudica- 
tion and  made  independently  binding.  Collateral 
estoppel  should  properly  be  restricted  to  ultimate 
facts." 

See  also:  Mazzilli  vs.  Accident  and  Casualty  Insur- 
ance Co.  (N.J.)  139  A.  2d  741   (1958). 

It  should  be  kept  in  mind  that  in  the  above  quoted  case 
of  Hinchey  vs.  Sellers,  the  same  plaintiff  brought  both  ac- 
tions and  had  control  of  the  evidence  to  be  adduced  for  the 
party  having  the  burden  of  proof. 

Appellee  cites  several  cases  to  support  its  position.  In  the 
Lopopolo  case,  Page  8  of  Appelle's  Brief,  the  facts  involved 
show  that  one  Donato  sued  the  owner  of  a  vehicle,  John 
Lopopolo,  and  the  son  of  the  owner,  Jack  Lopopolo,  for 
damages  arising  from  an  automobile  collision,  alleging  that 
the  son  was  operating  the  vehicle  with  the  permission  of 
John  Lopopolo  and  that  the  accident  was  due  to  the  neg- 
ligence of  the  son.  Maryland  Casualty  Company,  the  ap- 
pellant, in  that  case,  carried  the  insurance  coverage  for  John 
Lopopolo  and  defended  the  suit  on  behalf  of  both  defend- 
ants. There  was  a  direct  conflict  in  the  evidence  based  upon 
the  pleadings  as  to  whether  Jack  Lopopolo  was  operating  the 
vehicle  and  the  jury  held  that  he  was.  Thereafter,  John 
Lopopolo  brought  suit  against  the  Maryland  Casualty  Com- 
pany to  recover  the  amount  of  the  judgment  in  the  prior 
suit.  The  Court  held  that  the  judgment  obtained  in  the  state 


court  was  on  the  basis  that  Jack  Lopopolo  was  operating  the 
vehicle  which  was  the  exact  question  involveci  in  the  seconci 
suit  and  was  therefore  final.  This  case,  we  submit,  is  not 
controlling  herein  because  (1)  the  question  of  fact — that  is, 
who  was  the  operator — was  fully  presented  and  tried  out 
pursuant  to  the  pleadings,  while  in  the  present  case  question 
of  permission  under  the  terms  of  the  insurance  contract  was 
never  presented  nor  could  it  have  been  presented;  (2)  the 
exact  question  of  who  was  driving  was  decided  in  an  ad- 
versary proceeding,  with  the  appellant  in  the  later  federal 
court  case  being  one  of  the  adversaries,  while  in  the  case  at 
bar,  the  present  point  was  never  litigated  as  between  adver- 
sary parties  and  the  present  appellants  had  no  opportunity  to 
litigate  it;  (3)  The  question  of  fact, — that  is,  who  was  the 
operator, — was  decided  on  all  of  the  evidence  and  the  evi- 
dence was  presented  by  the  insurance  company  as  it  con- 
trolled the  defense,  while  in  the  present  action  the  evidence 
of  the  question  of  permission  was  presented  by  and  adduced 
by  plaintiff  in  the  state  court  case  and  not  the  C.  H.  EUe 
Construction  Company.  In  addition,  evidence  of  the  con- 
tractual relationship  rising  between  the  appellants  and  ap- 
pellee herein  could  not  have  been  presented  in  the  state  Court. 

Appellee  cite  the  case  of  Williams  Estate,  223  P.  2d  248, 
Page  13  of  Appellee's  Brief,  as  apparent  authority  for  its 
proposition  that  collateral  estoppel  can  be  asserted  in  this 
action.  In  the  Williams  Estate  case,  a  prior  default  divorce 
had  not  presented  the  question  of  community  property  of 
the  present  petitioner  and  her  deceased  ex-husband,  therefore 
the   petitioner,   being   the  surviving  ex-wife,    was  held   not 
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to  be  foreclosed  from  presenting  the  question  during  the  pro- 
bate proceedings  of  the  deceased  ex-husband's  estate.  We  sub- 
mit that  this  is  authority  for  the  proposition  that  collateral 
estoppel  is  not  available  respecting  a  question  which  might 
have  been  but  was  not  litigated  in  an  original  action.  Even 
further  than  this,  however,  the  question  presented  in  this 
appeal  is  the  question  of  the  interpretation  of  the  contract 
of  insurance  which  was  never  in  issue  in  the  state  court. 
There  is,  therefore,  no  room  for  the  theory  of  collateral 
estoppel. 

It  is  submitted  that  the  Loomis  case  cited  by  appellee  on 
Page  1 5  of  its  Brief  is  based  upon  a  rule  foreign  to  the  facts 
involved  in  this  appeal  and  is,  therefore,  not  in  point. 

It  is  submitted  that  the  basic  theories  developed  in  the 
case  of  Hinchey  vs.  Sellers,  cited  above,  are  controlling  here- 
in, to- wit:  That  the  question  of  permission  within  the  om- 
nibus clause  of  the  liability  insurance  policy  is  foreign  to 
and  different  from  the  question  of  permission  within  the 
meaning  of  the  permissive  use  statute,  that  the  doctrine  of 
collateral  estoppel  is  not  applicable  where  there  is  involved 
a  different  ultimate  issue. 

The  questions  presented  on  Pages  16-19  of  Appellee's 
Brief  deal  with  the  question  of  permission  under  the  terms 
of  the  policy.  Appellee  cites  no  cases  except  the  Goodman 
case,  which,  we  submit,  can  be  of  no  comfort  to  the  Ap- 
pellee as  it  is  based  upon  a  different  type  of  policy  which 
expressly  stated  that  the  omnibus  feature  was  not  applicable 
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to  the  person  involved.  This  is  not  the  situation  herein.  Ap- 
pellants refer  to  the  cases  and  the  discussion  in  their  original 
Brief  relative  to  permission.  None  of  the  cases  cited  therein 
have  been  distinguished,  controverted  or  opposed  by  the 
appellee  in  its  Brief. 

On  Pages  19-23  of  its  Brief,  the  Appellee  presents  a  dis- 
cussion of  a  proposition  that  any  liability  of  Gagon  would 
have  to  be  predicated  upon  the  permissive  use  statute  of  the 
State  of  Idaho,  Idaho  Code  49-1404.  This  discussion  com- 
pletely misses  the  purpose  of  the  omnibus  clause  and  is  be- 
side the  point.  Appellants  herein  are  not  suing  Gagon  and 
are  not  attempting  to  fix  liability  upon  Gagon  by  virtue  of 
a  state  statute  of  permissive  use  of  an  automobile.  On  the 
contrary,  appellants  are  suing  the  Western  Casualty  ^  Surety 
Company  on  the  contract  of  insurance  issued  by  it,  which, 
we  submit,  makes  the  appellant  herein  insureds  under  the 
policy.  This  is  a  suit  in  contract  against  what  is  in  effect 
appellants  own  insurance  company  and  is  not  a  suit  in  tort 
against  the  owner  of  an  automobile.  This  is  clearly  brought 
out  in  the  case  of  Hinchey  vs.  Sellers  cited  above.  Pleasant 
Valley  Lima  Beans  ^  Warehouse  Ass'n  vs.  Cal-Farm  In- 
surance Company  (Cal.) ,  298  P.  2d  109,  cited  in  Appellants 
original  Brief,  and  Leach  vs.  Farmers  Automobile  Inter-In- 
surance Exchange,  70  Idaho  156;  213  P.  2d  920.  The  ar- 
gument advanced  by  appellee  under  this  heading  shows  a 
complete  misconception  of  the  fundamental  issues  involved 
in  this  suit.  Idaho  Code,  Section  49-1404  is  completely  inap- 
plicable. Furthermore,  the  Anneker  Case  cited  on  Page  22 
of  Appellee's  Brief  is,   according   to  our  understanding  of 
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that  case,  completely  foreign  both  to  the  issues  in  this  case 
and  to  the  issue  presented  by  appellee.  In  that  case,  a  school 
district  in  the  State  of  Idaho  along  with  the  adjoining  land- 
owner was  sued  for  damages  for  the  death  of  a  child  by 
drowning.  The  Court  held  that  the  school  district  is  im- 
mune to  tort  action.  Appellants  therein  asserted  a  further 
ground  against  the  school  district  upon  the  theory  that  a 
liability  insurance  policy  written  in  favor  of  the  district 
waived  the  governmental  immunity.  The  court  pointed  out 
that  such  policy  was  an  automobile  liability  policy  taken  out 
by  the  school  district  pursuant  to  a  state  statute  requiring 
insurance  with  respect  to  the  operation  of  a  transportation 
system,  under  Idaho  Code  33-801.  This  statute  also  con- 
tained a  provision  that  the  insurance  company  should  not 
be  entitled  to  the  defense  of  governmental  immunity  of  the 
insured.  It  is  submitted  that  this  case  is  beside  the  point. 

The  question  of  whether  or  not  the  actual  use  of  the 
vehicle  comes  within  the  terms  of  the  policy  is  apparently 
presented  on  Page  23  of  Appellee's  Brief.  The  policy  states, 
under  Item  5,  as  follows: 

"Use:  The  purpose  for  which  the  automobile  is  to 
be  used  are  'Commercial  Class  5  CA'  *  *  *  The  term 
'commercial'  is  defined  as  used  principally  in  the  bus- 
iness occupation  of  the  named  insured  as  stated  in 
Item  I,  including  occasional  use  for  personal  pleasure, 
family,  or  other  business  purposes."  (R.  51) . 


The  policy,  then,  on  its  face,  contemplates  that  the  ordinary 
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use  for  the  1954  Chevrolet  Truck  involved  in  this  action 
shall  be  in  the  business  occupation  of  William  S.  Gagon  but 
the  policy  expressly  provides  that  coverage  is  granted  if  the 
vehicle  is  used  occasionally  for  personal  purposes,  pleasure, 
family,  or  other  business  purposes  of  the  insured.  It  is  sub- 
mitted that  this  clearly  includes  the  use  for  which  the  truck 
was  being  operated  on  the  day  of  the  accident  in  this  litiga- 
tion. 

i 

The  question  raised  is  completely  answered,  we  submit, 

by  the  testimony  of  Mr.  William  S.  Gagon.   (R.  128)  : 

"Q.   Was  any  amount  subsequently  paid  to  you  for 
the  damage  to  the  truck? 
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"A.  Yes. 

"Q.   By  the  Western  Casualty  and  Surety  Company? 

"A.  Yes,  sir." 

The  Western  Casualty  and  Surety  Company  paid  the  col- 
lision portion  of  this  very  policy.  When  dealing  with  Mr. 
Gagon,  no  question  was  raised  by  the  insurance  company 
as  to  improper  use  which,  if  a  defense  in  a  case  at  bar,  would 
have  also  been  a  defense  to  the  payment  of  the  collision  claim 
to  Mr.  Gagon.  Instead,  the  Western  Casualty  and  Surety 
Company  admitted  their  liability,  admitted  that  the  use 
was  within  the  policy  provision  and  paid  the  collision  por- 
tion of  their  obligation. 
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In  the  case  of  Terrasi  vs.  Peirce,  23  N.  E.  2d  871, 
(Mass.) ,  in  speaking  of  the  problem  of  commercial  use  under 
a  policy,  the  Court,  on  Page  873  states  as  follows: 

"In  the  present  case,  the  policy  declared  merely  that 
the  purposes  for  which  the  truck  is  'to  be  used  are: 
Commercial.'  The  intended  use  was  in  truth  com- 
mercial. The  regular,  habitual  and  dominant  use 
was  also  commercial.  Any  other  use  was  sporadic  and 
occasional.  So  far  as  is  shown,  the  use  made  at  the 
time  of  the  injury  would  not  increase  the  risk  or 
change  the  premium  classification.  To  interpret  the 
words  used  as  implying  either  a  warranty  or  a  con- 
dition that  the  truck  would  never  be  used  for  any 
other  purpose,  would  have  for  an  insured  person  un- 
fortunate consequences  not  required,  so  far  as  we 
can  see,  by  any  consideration  of  the  situation  of 
the  insurer." 

The  case  of  Birnbaum  vs.  Jamestown  Mutual  Ins.  Co., 
83  N.  E.  2d  128  (N.  Y.)  presents  the  situation  very  sim- 
ilar to  the  facts  at  bar.  In  this  case,  the  occupation  of  the 
named  insured  was  designated  as  "Delivery  of  Coal — Hudson 
Fuel  Co."  The  truck  involved  was  coded  as  "B"  and  Item 
5  of  the  policy  stated  that  "B"  indicated  "Commercial"  use 
and  defined  commercial  use  as  follows: 

(b)  "The  term  'Commercial'  is  defined  as  use  prin- 
cipally in  the  business  occupation  of  the  named  in- 
sured as  stated  in  Item  I,  including  occasional  use  for 
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personal   pleasure,    family   and   other   business   pur- 
poses.'  *   *  *" 


The  actual  use  of  the  vehicle  in  the  collision  in  the  Birn- 
baum  case  was  transporting  some  lumber  for  a  friend  and 
the  Court,  on  Page  130  states: 

"However,  plaintiff  contends  and  has  submitted  affi- 
davits alleging  facts  which,  if  proved,  establish  that 
the  truck  was  principally  used  to  transport  coal  for 
the  Hudson  Fuel  Company  and  that  the  use  at  the 
time  of  the  accident  was  merely  'occasional  use.'  In 
his  own  affidavitt  De  Lillo  stated: 

"On  the  date  of  the  accident,  deponent  was  requested 
by  a  friend,  one  Harry  Watson,  to  transport  some 
lumber  from  Yonkers,  New  York  to  the  Botanical 
Gardens,  Prospect  Park,  Brooklyn,  New  York.  In 
compliance  with  this  request,  deponent  instructed 
his  driver  and  employee,  Archie  Spence,  to  make  the 
delivery  of  said  lumber.  *  *  *" 

"*  *  *  This  was  the  first  occasion  on  which  this  truck 
was  used  for  any  purpose  such  as  above  described. 
On  the  day  previously,  it  had  been  used  to  haul  coal 
for  the  Hudson  Fuel  Co.  and  for  about  a  year  and  a 
half  before  the  accident,  it  was  exclusively  used  daily 
for  the  purpose  of  hauling  coal  for  the  Hudson 
Fuel  Co.  However,  on  the  day  of  the  occurrence, 
there  was  no  coal  to  be  hauled  by  this  truck.  *  *  *" 
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"In  his  brief  plaintiff  admits,  as  alleged  in  one  of  the  > 
defendant's  affidavits,   that  Watson   paid  De  Lillo  | 
'$3.00  an  hour  for  7  hours  or  a  total  of  $21'  on  , 
this  occasion.  If  it  be  proved,  therefore,  that  the  use 
by  Watson  was  an  'occasional  use'  made  by  DeLillo, 
the  fact  of  payment  indicated  that  hauling  for  Wat- 
son w^as  an  occasional  'business'  purpose  within  the 
terms  of  the  policy  or  a  court  of  jury  might  so  find." 

Gagon  submitted  a  bill  for  the  use  of  the  truck,  and  it  f 
was  paid  by  C.  H.   Elle  Construction  Co.    (R.    113-114; 
122.) 

Appellee  attempts,  on  pages  24-25,  to  avoid  the  effect  i| 
of  the  S.  R.  21  which  the  duly  authorized  agent  of  the  ap- 
pellee signed  under  oath.  In  discussing  the  effect  of  the  filing 
of  the  S.  R.  21,  appellee,  on  Page  25  of  its  Brief,  states:  ] 

"We  think  a  different  situation  would   apply   were  . 
the  contest  between  the  insured  and  his  own  com- 
pany. In  such  case,  it  is  conceivable  that  a  company 
would  be  estopped  to  deny  coverage  where  they  had 
filed  S.  R.  21  on  behalf  of  their  insured  *  *  *" 

This  is  exactly  the  situation  here.  The  company  did  file  the 
S.  R.  21  on  behalf  of  its  insured.  By  virtue  of  the  omnibus 
clause,  Horsley,  and  through  him,  C.  H.  Elle  Construction 
Company,  as  being  legally  responsible  for  the  acts  of  Horsley, 
became  an  insured  of  the  Western  Casualty  and  Surety  Com- 
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pany.   As  pointed  out  in   5A  American  Jurisprudence   89, 
Section  91,  automobile  insurance:: 

"Such  a  person  other  than  the  named  insured,  while 
using  the  motor  vehicle  for  the  purposes  for  which  it 
is  insured,  and  within  the  scope  of  the  permission 
granted,  becomes  an  'additional  insured'  by  vir- 
tue of  the  "omnibus  clause"  the  same  as  if  he  were 
named  as  an  insured  in  the  policy.  Upon  the  hap- 
pening of  an  accident  while  the  insured  vehicle  is 
being  operated  by  a  qualified  additional  insured, 
with  the  permission  of  the  owner,  the  insurance  as 
to  him  becomes  an  independent  liability — that  is, 
independent  of  the  insurors  responsibility  to  the 
named  insured." 

The  case  of  Leach  vs.  Farmers  Automobile  Inter-Insur- 
ance Exchange,  70  Idaho  156;  213  P.  2d  920,  cited  m  Ap- 
pellants original  brief,  adopts  the  same  theory. 

Idaho  Code  Section  49-1511.  relied  upon  the  appellee 
on  Page  24  of  its  Brief,  does  not  prohibit  the  consideration 
of  the  S.  R.  21.  By  its  very  words,  the  Section  provides  only 
that  the  S.  R.  21  shall  not  "be  referred  to  in  any  way  nor 
be  any  evidence  of  the  negligence  or  due  care  of  either  party 
at  the  trial  of  any  action  at  law  to  recover  damages."  In 
other  words,  the  S.  R.  21  is  not  evidence  of  negligence  or 
due  care  in  a  tort  action  for  damages  between  the  parties 
involved  in  a  collision.  This  section,  we  submit,  by  its  clear 
wording   and   purpose,   contains   no   prohibitions   respecting 
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the  use  of  S.  R.  21  as  an  admission  against  interest  in  a  suit  i 
against  the  insurance  company  by  an  insured. 

An  interesting  sidelight  is  that  this  section  did  prohibit  i 
the  use  of  the  S.  R.  21  in  the  state  court  action  in  Camp- 
bell et  al  vs.  EUe  et  al.  In  other  words,  evidence  of  permis- 
sive use  under  the  wording  of  the  insurance  contract,  was 
and  had  to  be  different  than  the  evidence  under  the  tort 
action.  It  is  submitted  that  the  case  of  Behringer  vs.  State 
Farm  Mutual  Automobile  Insurance  Company,  82  N.  W. 
2d  915,  relied  upon  by  the  appellants  in  their  original  Brief, 
is  well  reasoned,  and  presents  the  law  applicable  in  the  in- 
stant case. 

CONCLUSION 

The  policy  issued  by  Western  Casualty  and  Surety  Com- 
pany to  William  S.  Gagon,  designated  as  an  insured  there- 
under any  person  using  the  vehicle  or  any  person  or  any 
organization  legally  responsible  for  the  use  providing  the 
actual  use  of  the  vehicle  was  with  the  permission  of  the 
named  insured.  It  is  submitted  that  this  policy  constitutes 
C.  H.  Elle  Construction  Company  as  an  also  insured  and 
the  appellants  herein  were  entitled  to  all  of  the  protection 
and  the  contractual  obligations  set  forth  in  said  policy.  It 
is  unquestioned  that  M.  Burke  Horsley,  employee  of  one  of 
the  appellants  herein,  operated  the  vehicle  covered  by  West- 
ern Casualty  and  Surety  Company  when  he  was  involved 
in  a  collision,  the  end  result  of  which  was  a  judgment 
against  appellants  herein  in  the  amount  of  $15,000.00,  plus 
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,  costs.  It  is  submitted  that  under  the  facts  submitted  in  this 

I  record,  M.  Burke  Horsley  had  permission  under  the  inter- 
I 
pretation  of  the   insurance  policy   to  use  the   vehicle,   that 

there  was  an  absolute  and  undenied  acquiescence  by  the  named 
insured,  that  the  actual  use  of  the  vehicle  came  within  the 
terms  of  the  policy.  It  is  submitted  that  the  appellant,  C. 
H.  Elle  Construction  Company  was,  in  all  respects,  an  in- 
sured under  said  policy. 

It  is  the  position  of  the  appellants  that  Judgment  should 
be  rendered  for  and  on  behalf  of  the  appellants  for  the  total 
sum  of  $13,630.93,  plus  interest,  plus  costs  of  action. 

Respectfully  submitted: 

A.  L.  MERRILL 
R.  D.  MERRILL 
W.  F.  MERRILL 
Attorneys  for  Appellants 
Residence:  Pocatello,  Idaho 
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NAMES  AND  ADDRESSES  OF  ATTORNEYS 

For  Appellant: 

EDWARD  DUNBAR  O'BRIEN, 

7020  Jeffeiy  Boulevard, 
Chicago  49,  Illinois. 

For  Appellees: 

PAYSON  WOLFF, 

6400  Sunset  Boulevard, 
Los  Angeles  28,  California. 


In  the  District  Court  of  the  United  States,  South- 
em  District  of  Califomia,  Central  Division 

No.  1161-57  PH 
EDWARD  DUNBAR  O'BRIEN,  Plaintiff, 

vs. 

FRANK  SINATRA,  H.  SANICOLA,  GEORGE  WOOD,  IRVING 
LAZAR,  MOE  ATTENBERG— WILLIAM  MORRIS  AGENCY, 
151    El   Camino   Drive,   Beverly   Hills,   Calif. 

SAMUEL  GOLDWYN,  R.  MONTA,  LOUIS  B.  MAYER,  DORE 
SCHARY,  GEORGE  MURPHY,  SOL  SIEGEL,  SAMMY 
KAHN,  NICHOLAS  BRODZSKY,  RING  CROSBY,  CELESTE 
HOLM,  SIDNEY  BLACKMER,  MARGALO  GILMORE,  JUNE 
ALLISON,  ANN  SHERIDAN,  ANN  MILLER,  CHARLOTTE 
GREENWOOD,  JEFF  RICHARDS,  FRED  ASTAIRE,  JANE 
POWELL,  HELEN  ROSE,  GEORGE  WELLES,  GREGORY 
PECK,  LAUREN  BACALL,  DOLORES  GRAY— METRO- 
GOLDWYN-MAYER  STUDIOS,  10202  Washington  Boule- 
vard,  Culver  City,   California. 

JACK  WEBB,  REGINALD  ROSE— WARNER  BROTHERS  STU- 
DIOS, 400  West  Olive,  Brb.,   Los  Angeles,   California. 

MILTON  H.  RUDIN,  6400  Sunset  Boulevard,  Hollywood,  Cali- 
fornia. CAPITOL  RECORDS,  1750  North  Vine  Street, 
Hollywood,  California.  GORDON  JENKINS,  NBC-TV,  Sun- 
set &  Vine,  Hollywood,  California.  BRODERICK  CRAW- 
FORD, 183  Tigertail  Road,  Los  Angeles  49,  California. 
GEORGE  SEATON,  5451  Marathon,  Hollywood  38,  Cali- 
fornia. LOUELLA  PARSONS,  International  News  Service, 
Hollywood,  California.  HEDDA  HOPPER,  Chicago  Tribune 
Press  Service,   Hollywood,    California,  Defendants. 

COMPLAINT 

I.     The  Court  has  original  jurisdiction,  Section 
1338  (a)  28,  Judicial  Code. 
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II.  Prior  to  February  12,  1955,  plaintiff,  then 
and  ever  since  a  citizen  of  the  United  States,  cre- 
ated and  wrote  oidginal  books  and  music  containing 
large  amounts  of  material  wholly  original  with 
plaintiff,  copyidgh table  subject  matter  under  the 
laws  of  the  United  States/Universal  Copyright 
Convention;  between  February  14,  1922  and  the 
present  plaintiff  complied  in  all  respects  with  the 
Act  of  March  4,  1909,  and  all  other  laws  governing 
copyright,  securing  the  exclusive  rights  and  privi- 
leges in/to  copyright  in  said  ]>ooks/nnisic  and  re- 
ceived from  the  Register  of  Copyrights  certificates 
of  registration  dated  and  identified  as  follows: 

''The  Library  of  a  Lifetime"  of  Edward  Dun- 
bar O'Brien,  A283713,  12/31/56;  "The  Gettys- 
burg Hymn"  Eu373849,  5/1/44;  1st  Edition, 
2nd,  E96858,  1/12/55;  3rd  Edition,  E104688 
8/18/56;  4th  Edition,  A-283713,  12/31/56; 
''Concerto  of  Two  Hearts"  Eu51047,  8/25/46; 
"Lover's  Hour"  E98320  4/2/56;  "45th,— From 
Broadway  to  8th  Avenue,"  Catalogue,  E96858, 
Eu403496,  7/12/55;  catalo^gue  E104688;  "Miss 
Beautiful,  Please  Will  You  Be  Mrs.  Me?" 
E98691,  4/25/56,  Etc. 

III.  After  March  4,  1946,  defendants  infringed 
said  copyrights  by  marketing:  motion  pictures, 
"High  Society";  "The  Opposite  Sex";  "Desioiiing 
Woman";  "Wings  of  Victory";  "Royal  Wedding"; 
"Gigi";  "The  Joker  Is  Wild"  or  "The  Joker"; 
musicals,  "Manhattan  Tower";  songs,  "I  Want  You 
To  Want  Me,"  which  were  copied  largely  from 
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plaintiff's  copyrighted  books/music  by  and  in  the 
following  manner  and  means: 

1.  Plaintiff  sent  to  Broderick  Crawford  Vols.  I, 
II  of  "45th,— From  Broadway  to  8th  Avenue,"  dis- 
cussing with  defendant  to  become  manager  for 
plaintiff  and  properties  asking  Broderick  Craw- 
ford "show  it  to  Frank  Sinatra,  see  what  he 
thinks,"  and  charges  permitting  plagiarism,  partic- 
ipating therein,  willful  infringement  for  profit, 
Adverse  Possession  held  contrary  to  order  of  owner 
to  return,  and  adherence  to  felonious  conspiracy  to 
damage  and  deprive  the  plaintiff  against  Broderick 
Crawford. 

2.  Plaintiff  submitted  ''The  G-ettysburg  Hymn" 
to  the  Republican  National  Coimiiittee  for  perform- 
ance at  the  Republican  National  Convention,  1956, 
therewith  sulmiitting  progi^am  propounded  in  pri- 
vate letters, — copyright — requesting  that  the  ariists 
of  the  United  States  for  the  first  time  in  history, — 
original  and  unusual, — copyright — now   be   invited 
before   the    conventions   to    sing   "The    Gettysburg 
Hymn"  in   [3]   various  voices  at  various  sessions 
thereof.  Plaintiff  submitted  the  same  progi^am  to 
the  Democratic  National  Conuiiittee.  The  Republi- 
can   National    Committee    acknowledged,    plaintiff 
communicated  his  whole  plans,  furnished  and  fash- 
ioned in  format,  —  copyright,  —  by  Act,  1952.  The 
plaintiff  requested  Frank  Sinatra  first,  this  artist 
to  have  the  highest  honor  of  any  artist  in  all  his- 
tory, the  first  appearance  before  the  largest  audi- 
ence ever  assembled,  first  full  Television  broadcast- 
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ing  of  the  National  Conventions  of  the  United 
States,  1956.  Plaintiff  further  fully  infoiined  sing- 
ers personally  of  x)rogi"am  historically  originating 
hereupon,  Frank  Sinatra  informed  through  the 
William  Morris  Agency  (below). 

3.  Warned  of  infamous  infringement  and  the 
peril  to  properties  of  the  plaintiff,  George  Murphy, 
Chairman,  Entertainment  Committee,  Republican 
National  Convention,  1956,  proceeded  with  plagia- 
rism, willful  infringement  of  copyright,  felonious 
conspiracy  to  damage  and  deprive  charged  against 
George  Murphy  therefor. 

4.  Dore  Schary,  Frank  Sinatra,  the  former 
Chairman,  Entertainment  Committee,  the  Demo- 
cratic National  Convention,  1956,  the  latter  singer, 
proceeded  with  plagiarism,  and  in  concert  ^^dth 
William  Morris  Agency,  Moe  Attenberg,  Ii'ving 
Lazar,  George  Wood,  and  H.  Sanicola  are  charged 
with  plagiarism,  willful  infringement,  concretion  of 
felonious  conspiracy  to  damage,  deprive,  and  are 
charged  mtli  an  act  of  malice, — the  e^dl  intent  to 
injure, — for:  General  and  flagrant,  felonious  and 
compound  conspiracy  against  person  and  properties 
of  plaintiff  emerges:  Within  10  days  of  the  above 
acts  it  was  exposed  that  every  known  work  avail- 
a]:>le  to,  discoverable  by  the  defendants  was  plagia- 
rized and  infiinged,  counterfeited  and  copied  by 
Loew's,  Inc.,  owners  of  Metro-Goldwyn-Mayer  Stu- 
dios and  others  employing  Dore  Schary,  "Produc- 
tion Chief,"  and  Frank  Sinatra  employed  thereby 
as: 
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5.  William  Morris  Agency  et  al.,  by  fraud,  oper- 
ation of  confidence  game,  coimterfeited  and  copied, 
superarrogated  works  of  plaintiff,  sold,  simulated, 
suggested,  submitted,  templated  and  transferred, 
educing,  encouraging  and  effecting  motion  pictur- 
izations  of  plaintiff's  properties,  profiting  from  con- 
texts and  clients,  instrumenting,  insinuating  and  in- 
stalling clients  appearing  thereby  in  properties 
communicated  in  criminal  misappropriation  for 
their  commercial  advantage  of  belongings,  benefits 
and  properties  of  plaintiff,  prejudging  sale,  pre- 
hending  profits  and  superseding  the  objects  of  the 
original  works  hj  plagiarism,  the  criminal  offense 
of  [4]  willful  infringement  for  profit  55  counts  (or, 
works  of  Edward  Dunbar  O'Brien  in  various  ver- 
sions, 141  counts)  the  whole  acts  flagrant  and  felo- 
nious conspiracy  and  compound  conspiracy  to  in- 
jure and  impair,  damage  and  deprive,  defendant 
Dore  Schary  35  counts  (or  91)  herein,  Frank  Sina- 
tra 33  counts  (71)  Saimiiy  Kahn,  Nicholas  Brod- 
zsky  in  this  jurisdiction  33  counts  respectively,  and 
charges  the  same  and  violation  of  the  Competition 
Acts,  trust  laws,  being  combined  mth  others  to  close 
commerce  and  lawful  livelihood  to  another  warrant- 
ing Federal  Probation  for  continuation  in  business 
or  dissolution  as  a  business  made  against  Cax)itol 
Records,  Incorporated,  recorders  of  music  in  the 
motion  pictures  at  issue  and  element  in  com])ination 
in  restraint  of  trade, — the  obstruction  of  the  orig- 
inals to  the  purpose  of  plagiarism  thereof. 

6.  Charges  the  same,  plagiarism,  willful  in- 
fringement for  profit,  flagrant  and  felonious  con- 
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spiracy  and  compound  conspiracy,  Federal  Proba- 
tion proscriptive  of  putative  policies  warranted,  are 
laid  against  Samuel  Go]dA^yn,  Louis  B.  Mayer,  Sol 
Siegel,  practitioners  of  the  policies  and  the  same 
against  R.  Monta,  officer  of  Loew's,  Inc.,  and  addi- 
tional charges, — wnth  mllful  and  malicioTis  intent 
to  injure,  fraud,  intimidation  and  conspiracy  to 
commit  criminal  libel  against  the  plaintiff. 

7.  Charges  the  same  against  Milton  H.  Rudin, 
defendant-representative  of  Frank  Sinatra  —  con- 
spiracy to  commit  criminal  li])el  against  plaintiff, — 
threatening,  attempted  intimidation,  grossly  distort- 
ing and  maliciously  misrepresenting  public  state- 
ments of  plaintiff. 

8.  Gordon  Jenkins  pirated,  plagiarized,  plun- 
dered the  whole  work  "Heartstrings,  —  Music  On 
The  Heartstrings"  of  plaintiff  in  story  and  songs  6 
scenes,  31  counts  (124)  of  plagiarism,  the  criminal 
offense  of  \villful  infringement  for  profit,  in  adher- 
ence to  felonious  conspiracy  and  compound  con- 
spiracy to  damage  and  deprive  the  plaintiff. 

9.  The  Academy  of  Motion  Picture  Arts  and 
Science  (1957)  exploited  by  multiple  combination 
of  defendant  concerting  to  commit  felonious  con- 
spiracy to  luuniliate  and  harm,  damage  and  deprive 
the  plaintiff  and  defraud  the  general  public  (plain- 
tiff is  merely  pleading  before  Courts  of  several 
jurisdictions  for  relief,  plagiarism  is  prizewinning) 
therefore  plagiarism,  fraud,  the  criminal  offense  of 
willful  infringement  for  profit  and  felonious  con- 
spiracy  and   compound   conspiracy   to   injure   and 
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impair,  damage  and  d(^i)rivc  the  plaintiff  charged 
against  George  Seaton,  president  [5]  thereof,  Bing 
Crosby  also  charged  therewith  therefor. 

10.  Celeste  Holm,  Sidney  Blackmer,  Margalo 
Cilmore,  June  Allison,  Ann  Sheridan,  Charlotte 
Greenwood,  Ann  Miller,  Jeff  Richards,  Fred 
Astaire,  Jane  Powell,  Helen  Rose,  George  Welles, 
Gregoiy  Peck,  Lauren  Bacall,  Dolores  Gray,  Jack 
Wel^b,  Reginald  Rose,  demonstrating  adherence 
thereto  are  charged  with  adherence  to  plagiarism, 
willful  infringement  for  profit,  felonious  conspiracy 
and  compound  conspiracy  to  damage  and  deprive 
the  plaintiff,  all  being  jointly  and  severally  liable 
at  infringement. 

11.  Louella  Parsons,  Hedda  Hopper,  at  con- 
scious writing  and  publication  of  fraud  to  damage 
and  deprive  the  plaintiff,  deceive  the  general  pub- 
lic, are  charged  with  adherence  to  plagiarism,  will- 
ful infringement  for  profit  and  felonious  conspiracy 
and  compound  conspiracy  to  damage  and  deprive, 
injure  and  impair  the  plaintiff. 

12.  Copies  of  plaintiff ^s  books/music  and  de- 
fendants' infringements  are  before  the  instant 
Court  of  jurisdiction  (elements  in  the  Cause  to  trial 
October  14,  1957,  Chicago,  Illinois,  United  States 
District  Court,  Northern  Disti-ict  of  Illinois). 

IV.  Wherefore  Plaintiff  Demands:  (1)  That  de- 
fendants, agents  and  servants  be  enjoined  during 
pendency  of  this  action  and  permanently  from  in- 
fringing said  copyrights  in  any  manner.  (2)  De- 
fendants be  required  to  pay  to  plaintiff  damages  in 
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consequence  of  defendants  infringements  and  in- 
crease of  damages  hereupon  declared  for  necessities 
of  the  present  Complaint  and  actions  associated 
therewith  and  to  account  and  pay  over  all  gains, 
profits  and  advantages  derived  by  defendants  from 
their  infringements  of  plaintiff's  copyrights  are 
such  damages  as  to  the  Coui*t  shall  appear  proper 
within  the  provisions  of  the  copyright  statutes. 
(3)  Defendants  be  required  to  deliver  up  to  be  ina- 
])ounded  during  pendency  of  this  action  all  copies 
in  their  possession  or  imder  their  control  infring- 
ing said  cop3a4ghts  and  to  deliver  up  for  destruc- 
tion all  infringing  copies,  plates,  molds,  and  other 
matter  for  making  such  infringing  copies.  (4)  De- 
fendants pay  to  the  plaintiff  costs  of  this  action  and 
reasonable  attorneys  fees  to  ]^e  all  wed  to  the  plain- 
tiff by  this  Court.  (5)  That  plaintiff  have  such 
other  and  further  relief, — penal  provisions, — as  is 
just  in  accord  mth  the  charges. 

/s/  EDWARD  DUNBAR  O'BRIEN.  [6] 

Trial  By  Jury  Is  Demanded  in  the  enclosed 
Cause,  Edward  Dunbar  O'Brien  v.  Frank  Sina- 
tra, et  al. 

/s/  EDWARD  DUNBAR  O'BRIEN.  [7] 

Duly  Verified.  [8] 

[Endorsed] :  Filed  October  8,  1957. 


Frank  Sinatra,  et  al.  11 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  TO  DISMISS  OR  FOR 
MORE  DEFINITE  STATEMENT,  OF  DE- 
FENDANTS FRANK  SINATRA,  H.  SANI- 
COLA,  WILLIAM  MORRIS  AGENCY,  INC., 
AND  MILTON  A.  RIJDIN,  INCORRECTLY 
SUED  HEREIN  AS   MILTON  H.   RUDIN 

To  Plaintiff,  Edward  Dunbar  O'Brien,  Appearing 
in  Propria  Persona: 

Please  Take  Notice  that  on  November  12,  1957,  at 
10:00  o'clock  a.m.,  or  as  soon  thereafter  as  counsel 
can  ])e  heard,  before  the  Honorable  Peirson  M. 
Hall,  United  States  District  Judge,  in  Courtroom 
No.  1,  United  States  Post  Office  and  Court  House 
Building,  312  North  Spring  Street,  Los  Angeles, 
California,  defendants  Frank  Sinatra,  Henry  Sani- 
cola,  William  Morris  Agency,  Inc.  and  Milton  A. 
Rudin  will  move  to  dismiss  the  within  action  as  to 
themselves  and  themselves  only,  pursuant  to  Rule 
12(b)  of  the  Federal  Rules  of  Civil  Procedure,  on 
the  gromids  that  the  Court  has  no  jurisdiction  over 
the  subject  matter  of  the  action,  and  on  the  further 
grounds  that  plaintiff's  Complaint  on  file  herein 
fails  to  state  a  claim  [9]  against  said  defendants,  or 
any  of  them,  upon  which  relief  can  be  granted. 

Please  Take  Further  Notice  that  said  defendants 
will  further  move  said  Court  to  require  plaintiff  to 
provide  a  more  definite  statement  of  the  nature  of 
the  claims  asserted  by  plaintiff  in  said  action,  and 
that  said  claims  be  separately  stated. 
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Said  motions  will  be  based  upon  the  plaintiff's 
Complaint,  this  Notice,  and  the  Memorandum  of 
Points  and  Authorities  filed  concurrently  herewith, 
and  all  of  the  records,  pleadings  and  documents  on 
file  in  the  within  action. 

Dated:  October  31,  1957. 

GANG,  TYRE,  RUDIN  &  BROWN, 
MARTIN  GANG, 
PAYSON  WOLFF, 
/s/  By   PAYSON  WOLFF, 

Attorneys  for  Moving  Defend- 
ants. [10] 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed] :  Filed  November  1,  1957. 


United  States  District  Court,  Southern  District 
of  California,  Central  Division 

No.  1161-57-PH  Civil 
[Title  of  Cause.] 

MINUTES  OF  THE  COURT 

Date:  Nov.  12,  1957,  at  Los  Angeles,  Calif. 

Present:  Hon.  Peirson  M.  Hall,  District  Judge; 
Deputy  Clerk:  S.  W.  Stacey;  Reporter:  Agnar 
Wahlberg;  Counsel  for  Plaintiff:  No  appearance; 
Counsel  for  Defendants  Frank  Sinatra,  et  al. :  Pay- 
son  Wolff. 

Proceedings:  For  hearing  on  motion  of  Frank 
Sinatra,  Henry  Sanicola,  William  Morris  Agency, 
Inc.,  and  Milton  A.  Rudin  to  dismiss. 


Frank  Sinatra,  et  al.  13 

Court  hears  statement  of  coimsel  for  defendants 
Frank  Sinatra,  Henry  Sanieola,  William  Morris 
Agency,  Inc.,  and  Milton  A.  Riidin  on  motion  to 
dismiss.  Court  Orders  said  motion  to  dismiss 
granted. 

And,  on  the  Court's  own  motion.  It  Is  Ordered 
that  the  case  is  dismissed  as  to  all  other  defendants 
on  the  ground  that  it  fails  to  state  a  claim  for  lack 
of  jurisdiction,  and  for  want  of  prosecution,  with- 
out leave  to  amend. 

Counsel  for  defendants  Frank  Sinatra,  et  al.,  will 
prepare  and  present  formal  order. 

JOHN  A.  CHILDRESS, 

Clerk, 
/s/  By    S.  W.  STACEY, 

Deputy  Clerk.  [23] 


In  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

Civil  No.  1161-57  PH 

EDWARD  DUNBAR  O'BRIEN,  Plaintiff, 

vs. 

FRANK  SINATRA,  H.  SANICOLA,  et  al., 

Defendants. 

ORDER  GRANTING  MOTION  TO  DISMISS 
AND  JUDGMENT  OF   DISMISSAL 

This  cause  came  on  to  be  heard  before  the  above- 
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entitled  Court,  the  Honorable  Peirson  M.  Hall, 
United  States  District  Judge  presiding,  on  the  mo- 
tion of  defendants  Frank  Sinatra,  Henry  Sanicola, 
William  Morris  Agency,  Inc.,  and  Milton  A.  Rudin 
to  dismiss  the  within  action  as  to  said  defendants 
on  the  grounds  that  the  Court  has  no  jurisdiction 
over  the  subject  matter  of  the  action,  and  on  the 
further  grounds  that  plaintiff's  complaint  on  file 
herein  fails  to  state  a  claim  upon  which  relief  can 
be  granted.  Said  motion  was  heard  on  November  12, 
1957,  the  plaintiff  failing  to  appear,  and  Gang, 
Tyre,  Rudin  &  Brown,  Martin  Gang  and  Pay  son 
Wolff,  by  Payson  Wolff,  appearing  for  moving  de- 
fendants Frank  Sinatra,  Henry  Sanicola,  William 
Morris  Agency,  Inc.,  and  Milton  A.  Rudin;  the 
Court  being  fully  advised  finds  that  the  Court  has 
no  jurisdiction  [24]  over  the  subject  matter  of  the 
action;  that  plaintiff's  complaint  fails  to  state  a 
claim  against  said  moving  defendants  upon  which 
relief  can  be  granted;  and  that  plaintiff  has  failed 
to  prosecute  the  within  action  by  his  failure  to 
appear  and  defend  against  the  aforesaid  motion. 
The  Court  further,  of  its  own  motion  finds  that  the 
claims  as  alleged  against  the  moving  defendants 
cannot  be  separated  from  those  against  the  other 
named  defendants  herein;  that  the  Court  has  no 
jurisdiction  over  the  subject  matter  of  the  action  as 
against  all  named  defendants  herein;  that  plain- 
tiff's complaint  fails  to  state  a  claim  against  any  of 
the  named  defendants  herein  ux^on  which  relief  can 
be  granted.  Now  Therefore: 

It  Is  Hereby  Ordered,   Adjudged  and  Decreed 
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that  the  motion  of  defendants  Frank  Sinatra, 
Henry  Sanicola,  William  Morris  Agency,  Inc.,  and 
Milton  A.  Riidin  to  dismiss  plaintiff's  complaint 
upon  the  grounds  alDove  stated  be  and  it  is  hereby 
granted,  and  said  motion  is  granted  upon  the  fur- 
ther ground  of  i^laintiff's  failure  to  prosecute  the 
within  action. 

It  Is  Hereby  Further  Ordered,  Adjudged  and 
Decreed  that  the  above-entitled  action  be  dismissed 
against  defendants  Frank  Sinatra,  Henry  Sanicola, 
William  Morris  Agency,  Inc.,  and  Milton  A.  Rudin, 
without  leave  to  amend. 

It  Is  Hereby  Further  Ordered,  Adjudged  and 
Decreed  that,  upon  the  Court's  own  motion  and 
upon  the  grounds  above  stated,  plaintiff's  complaint 
be  and  the  same  is  hereby  dismissed  as  against  all 
defendants,  without  leave  to  amend. 

It  Is  Hereby  Further  Ordered,  Adjudged  and 
Decreed  that  the  defendants  Frank  Sinatra,  Henry 
Sanicola,  William  Morris  Agency,  Inc.,  and  Milton 
A.  Rudin  have  judgment  against  plaintiff  Edward 
Dimbar  O'Brien  for  costs  and  disbursements  [25] 
in  this  action,  to  be  hereinafter  taxed,  on  notice, 
and  hereinafter  inserted  by  the  Clerk  of  this  Court 
in  the  sum  of  $ 

Dated:  November  21st,  1957. 

/s/  PEIRSON  M.  HALL, 

United  States  District  Judge.  [26] 

Affidavit  of  Service  by  Mail  Attached.   [27] 
[Endorsed]:  Filed  November  21,   1957.  Entered 
November  22,  1957. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  ENTRY  OF  JUDGMENT 

To  Edward  Dunbar  O'Brien,  plaintiff: 

Please  Take  Notice  that  on  November  22,  1957, 
the  Order  Granting  Motion  For  and  Judgment  of 
Dismissal,  against  plaintiff  and  in  favor  of  defend- 
ants was  entered  in  the  above-entitled  action. 

Dated:  November  25,  1957. 

GANG,  TYRE,  RUDIN  &  BROWN, 
MARTIN  GANG, 
PAYSON  WOLFF, 
/s/  By  PAYSON  WOLFF, 

Attorneys  for  Moving  Defend- 
ants. [28] 

Affidavit  of  Ser\dce  by  Mail  Attached.  [29] 

[Entered] :  Filed  November  26,  1957. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  AND  MOTION  TO  VACATE 
ORDER  OF  NOVEMBER  12,  1957,  HOLD 
MOVING  DEFENDANTS  AND  THEIR 
ATTORNEYS  IN  CONTEMPT  OF  COURT 
THEREFOR  AND  GRANT  LEAVE  TO 
PLAINTIFF  TO  AMEND  COMPLAINT 

Notice 
Please  Take  Notice  that  I  file  with  the  Clerk  of 
the  United  States  District  Court  for  the  Southern 
District    of    California,    Central    Division,    in    the 
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United  States  Postoffice  and  Couii:  House  Building, 
312  North  Spring  Street,  Los  Angeles,  California, 
this  day  the  enclosed  and  thereby  move  the  Court: 

1.  To  vacate  the  order  of  November  12,  1957, 
Granting  Motion  to  Dismiss  and  Judgment  of  Dis- 
missal ; 

2.  Hold  moving  defendants  and  their  attorneys 
in  Contempt  of  Court  therefor; 

3.  Grant  leave  to  plaintiff  to  amend  the  Com- 
plaint ; 

and  that  I  further  file:  Plaintiff's  Memorandum  in 
Answer  to  Memorandiun  in  Support  of  Alternative 
Motions  to  Dismiss  or  For  More  Definite  Statement 
of  Moving  Defendants  Frank  Sinatra,  H.  Sanicola, 
Milton  A.  Rudin,  and  Moe  Attenberg,  Irving  Lazar, 
George  Wood,  incorrectly  represented  therein  as 
''William  Morris  Agency,  Inc." 

Dated:  November  19,  1957. 

/s/  EDWARD  DUNBAR   O'BRIEN. 

To :  Gang,  Tyre,  Rudin  &  Brown,  6400  Svmset  Bou- 
levard, Los  Angeles  28,  California,  attorney  for 
Frank  Sinatra,  H.  Sanicola,  Milton  A.  Rudin 
and  Moe  Attenberg,  Irving  Lazar,  George 
Wood  or  "William  MoitIs  Agency,  Inc." 

Samuel  Goldwyn,  R.  Monta,  Dore  Schary,  George 
Murphy,  Sol  Siegel,  Sammy  Kahn,  Nicholas 
Brodszky,  Bing  Crosby,  Celeste  Holm,  Sidney 
Blackmer,  Margalo  Gilmore,  June  Allison,  Aim 


18  Edward  DunJmr  O'Brien  vs. 

Sheridan,  Ann  Miller,  Charlotte  Greenwood, 
Jeff  Richards,  Fred  Astaire,  Jane  Powell, 
Helen  Rose,  George  Welles,  Gregory  Peck, 
Lauren  Bacall,  Dolores  Gray — ^Metro-Goldwyn- 
Mayer  Studios,  10202  Washington  Boulevard,  Cul- 
ver City,  California. 

Jack  Webb,  Reginald  Rose,  Warner  Brothers  Stu- 
dios, 4000  West  Olive,  Brb.,  Los  Angeles,  Cali- 
fornia. 

Capitol  Records,  1750  North  Vine  Street,  Holly- 
wood, California.  Gordon  Jenkins,  c/o  NBC- 
TV,  Simset  &  Vine,  Hollywood,  California. 
Broderic^  Crawford,  183  Tigertail  Road,  Los 
Angeles  49,  California.  George  Seaton,  5451 
Maraton,  Hollywood  38,  California.  Louella 
Parsons,  International  News  Service,  Holly- 
wood, California.  Hedda  Hopper,  Chicago 
Tribune  Press  Service,  Hollywood,  Califor- 
nia. [31] 

[Title  of  District  Court  and  Cause.] 

MOTION 

Plaintiff  Edward  Dunbar  O'Brien  moves  the 
Court  hereby: 

1.  To  vacate  the  order  of  November  12,  1957, 
Granting  Motion  to  Dismiss  and  Judgment  of  Dis- 
missal ; 

2.  Hold  the  moving  defendants  and  their  attor- 
neys in  Contempt  of  Court  therefor; 
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3.  Grant  leave  to  plaintiff  to  amend  the  Com- 
plaint ; 

on  the  following  grounds : 

1.  Plaintiff  does  indeed  not  fail  to  prosecute  the 
within  action,  nor  will  he  fail  to  prosecute  or  to 
appear  ui)on  any  just  and  accessible  Notice. 

Plaintiff  received  the  within  Notice  and  Memo- 
randum on  November  12,  1957,  in  Chicago,  Illinois, 
same  day  and  date,  so  postmarked,  and  hours  later 
than  the  moving  attorneys  appearance  in  Los  Ange- 
les, California,  precluding  any  physical  possibility 
of  appearance  in  the  above-entitled  Court,  the  mov- 
ing [32]  defendants  and  their  attorneys  aware  and 
informed  of  plaintiff's  departure  from  Los  Ange- 
les, California,  awaiting  their  answers  to  Complaint 
against  them. 

The  moving  defendants  and  their  attorneys  have 
accordingly  attempted  to  secure  rulings  of  the 
Court  by  stealth  in  the  known  absence  of  the  plain- 
tiff, known  unavailability  to  communication,  and  by 
affording  the  Court  selected  "exhibits"  (surrepti- 
tious inquiries)  of  no  value  and  wholly  negated  by 
ten  (10)  months  of  subsequent  rulings  by  the  hear- 
ing Court  in  other  (Illinois)  action,  all  favorable  to 
the  plaintiff  to  the  present  and  including  refusal  of 
the  Court  fully  infomied,  to  entertain  any  dismissal 
of  any  defendants  even  Avhere  jurisdiction  is  not 
acquired. 

2.  Plaintiff  is  ill  (disabled),  condition  seriously 
aggravated  by  doings  of  these  defendants  and  their 
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attorneys,  doings  forcing  the  plaintiff  to  bring  tliis 
to  the  attention  of  the  Court,  the  present  doings 
being  not  the  first  time  plaintiff  has  been  confronted 
with  the  most  callous  advantage-taking  of  this  con- 
dition (an  element  in  the  original  actions,  —  the 
thought  that  plaintiff  was  disabled  from  protecting 
himself).  In  these  circumstances  and  due  to  the 
defendants  actions  plaintiff's  funds  are  extremely 
restricted,  the  plaintiff  pleads  hardship  against  the 
defendants  in  the  present  Court  as  in  other  (Illi- 
nois) action,  nevei*theless  has  effortfully  traveled  to 
seek  relief  in  several  Courts  and  will  do  so  again 
at  any  accessible  date  directed  by  the  present  Court. 

3.  Plaintiff  could  ill-anticipate  that  moving  de- 
fendants and  attorneys,  in  possession  of  hundreds 
of  papers  giving  definition  to  the  cause  against 
them — all  of  which  will  be  introduced  in  evidence, — 
could  appear  to  solicit  the  Court  for  more  "definite 
statement."  Plaintiff  does  not  suggest  universal 
jurisdiction,  but  smmnons  only  those  defendants 
herein  in  the  jurisdiction  of  the  present  Couri. 

4.  Plaintiff  cites  that  the  moving  defendants  and 
their  attorneys  have  [33]  falsified  intelligence  to  the 
Court.  They  are  in  full  possession  of  all  documents 
in  other  (Illinois)  action,  which  is  in  pre-trial  con- 
ference in  Chicago,  Illinois,  and  requires  the  plain- 
tiff's presence  there. 

5.  The  moving  defendants  and  their  attorneys, 
falsifying  intelligence,  have  denied  their  full  pos- 
session of  information  from  the  plaintiff,  other 
defendants,    and   from   the   Court    (Illinois),   thus 
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have  misinformed  and  mal-advised  the  present 
Court  issuing  the  order  of  November  12,  1957,  with- 
holding fifteen  (15)  months  of  full  information 
from  the  Court's  appraisal  and  causing  the  Court 
to  aot  upon  improper,  inaccurate,  untruthful  and 
inadequate  intelligence,  placing  themselves  not  in 
possession  of  a  viable  order  but  in  contempt  of 
Court. 

It  is  submitted  that  the  Court  cannot  consider 
an  order  of  dismissal  where  the  previous  (Illinois) 
Court,  fully  informed,  and  a  Circuit  Court  of  Ap- 
peals have  resolved  that  the  whole  Cause  go  to  trial. 

Wherefore  the  plaintiff  moves  the  Court  to: 

1.  vacate  the  order  of  November  12,  1957  Grant- 
ing Motion  to  Dismiss  and  Judgment  of  Dismissal; 

2.  find  the  moving  defendants  and  their  attor- 
neys in  Contempt  of  Court  therefor; 

3.  and  grant  leave  to  plaintiff  to  amend  the 
Complaint,  the  very  force  and  attempted  fright  of 
the  order  submitted  the  Court  to  sign  appealably 
impinges  upon  fmidamental  rights,  denying  all 
rights  and  remedies  for  relief,  without  hearing. 

Dated:    November  20,  1957. 

/s/  EDWARD  DUNBAR  O'BRIEN.  [34] 

Duly  Verified.  [35] 

Affidavit  of  Service  by  Mail  Attached.   [36] 

[Endorsed]  :    Filed  December  6,  1957. 
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[Western  Union] 

Telegram 

LA108— L  L  LSM310 

(L  CA  441)  RX  PD  AR— Chicago,  111.  27  455PMC 

Hon.  Peirson  M.  Hall,  Judge  of  the  U.  S.  District 
Court,  U.  S.  Court  House,  Losa  (TB). 

Reference  O'Brien  versus  Sinatra  Number  1161- 
57-PH.  On  Advice  submit  ex  parte  order  entered 
and  Plaintiff  Motion  to  Vacate  ten  days  refused 
not  filed  as  not  compliance  with  rules.  We  at  loss 
so  what  rules.  Respectfully  request  be  informed 
motion  be  properly  and  promptly  filed  in  full  com- 
pliance therewith. 

Edward  Dunbar  O'Brien, 
7020  Jeffery  Blvd., 
Chicago  49,  111.  [37] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  HEARING  ON  MOTIONS  TO  VA- 
CATE THE  ORDER  OF  NOVEMBER  12, 
1957,  HOT.D  MOVING  DEFENDANTS  AND 
THEIR  ATTORNEYS  IN  CONTEMPT  OF 
COURT  THEREFOR,  AND  ORDER  DE- 
FENDANTS TO  ANSWER  OR  OTHER- 
WISE PLEAD  OR  GRANT  PLAINTIFF 
LEAVE  TO  AMEND  THE  COMPLAINT 

Please  Take  Notice  that  I  file  this  Notice  of 
Hearing  on  January  6,  1958,  at  10:00  o'clock  A.M., 
with  the  Clerk  of  the  United  States  District  Court 
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for  the  Southern  District  of  California  this  day 
for  hearing  before  the  Honorable  Peirson  M.  Hall, 
Judge  of  the  United  States  District  Coui-t,  in 
Courtroom  No.  1,  United  States  Post  Office  and 
Court  House  Building,  312  North  Spring  Street, 
Los  Angeles,  California,  of  plaintiff's  motions  to 
vacate  the  order  of  November  12,  1957,  hold  mo^dng 
defendants  and  their  attorneys  in  Contempt  of 
Court  therefor,  and  order  defendants  to  answer  or 
otherwise  plead  or  grant  leave  to  plaintiff  to  amend 
the  Complaint  (said  motions  and  Memorandum  in 
support  thereof  previously  filed  November  19,  1957). 

Dated:  December  20,  1957. 

/s/  EDWARD  DUNBAR  O'BRIEN.  [38] 

To:  Gang,  Tyre,  Rudin  &  Brown,  6400  Sunset 
Boulevard,  Los  Angeles  28,  California,  attor- 
neys for  Frank  Sinatra,  H.  Sanicola,  Milton 
A.  Rudin,  and  Moe  Attenberg,  Irving  Lazar, 
George  Wood,  or  "William  Morris  Agency, 
Inc.,''  incorrectly  represented  herein. 

Samuel  Gold^yn,  R.  Monta,  Dore  Schary,  George 
Murphy,  Sol  Siegel,  Sammy  Kalm,  Nicholas 
Brodszky,  Bing  Crosby,  Celeste  Holm,  Sidney 
Blackmer,  Margalo  Gilmore,  June  Allison,  Arm 
Sheridan,  Aim  Miller,  Charlotte  Greenwood, 
Jeff  Richards,  Fred  Astaire,  Jane  Powell, 
Helen  Rose,  George  Welles,  Gregory  Peck, 
Lauren  Bacall,  Dolores  Gray.  Metro-Goldwyn- 
Mayer  Studios,  10202  Washington  Boulevard, 
Culver  City,  California. 
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Jack  Webb,  Warner  Brothers  Studies,  4000  W. 
Olive,  Brb.,  Los  Angeles,  Calif.  Capitol  Rec- 
ords, 1750  North  Vine  Street,  Hollywood,  Calif. 
Cordon  Jenkins,  NBC-TV,  Sunset  &  Vine, 
Hollywood,  California.  Broderick  Crawford, 
183  Tigertail  Road,  Los  Aiigeles  49,  California. 
George  Seaton,  5451  Marathon,  Hollywood  38, 
California.  Louella  Parsons,  International 
News  Ser^dce,  Hollywood,  California,  Hedda 
Hopper,  Chicago  Tribune  Press  Service,  Hol- 
lywood, California.  [39] 

Affidavit  of  Service  by  Mail  xYttached.  [40] 

[Endorsed] :    Filed  December  23,  1957. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  THAT  SUIT  BE 
ABATED  AS  TO  LOUIS  B.  MAYER,  RECI- 
NALD  ROSE,  DEFENDANTS 

Please  Take  Notice  that  I  file  mth  the  Clerk  of 
the  United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division,  for  hearing 
on  January  6,  1958  at  10:00  o'clock  A.M.,  before 
the  Honorable  Peirson  M.  Hall,  Judge  of  the  United 
States  District  Court  in  Court  Room  No.  1  in  the 
United  States  Post  Office  and  Coui-t,  House  Build- 
ing, 312  North  Spring  Street,  Los  Angeles,  Cali- 
fornia, this  day  the  within  and  thereby  move  the 
Court : 

1.    The  death  of  Louis  B.  Mayer  suggested  of 
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record  and  suit  be  abated  as  to  the  said  Louis  B. 
Mayer. 

2.  At  removal  of  residence  of  defendant  Re^- 
nald  Rose  service  of  process  is  not  had  upon  the 
said  in  the  within  (California)  action.  Service  of 
process  is  had  upon  the  said  in  other  (New  York) 
action  and  appearance  entered  therefor  in  accord 
with  Notice  of  Pendency  of  Other  Actions  filed  by 
plaintiff  November  19,  1957.  Therefore  that  suit 
be  abated  as  to  the  said  Reginald  Rose  in  the  Avithin 
(California)    action. 

Dated:    December  20,  1957. 

/s/  EDWARD  DUNBAR  O'BRIEN.  [41] 

To:  Gang,  Tyre,  Rudin  &  Brown,  6400  Sunset 
Boulevard,  Los  Angeles  28,  California,  attor- 
neys for  Frank  Sinatra,  H.  Sanicola,  Milton 
A.  Rudin,  and  Moe  Attenberg,  Irving  Lazar, 
George  Wood,  or  ''William  Morris  Agency, 
Inc.,"  incorrectly  represented  herein. 

Samuel  Goldwyn,  R.  Monta,  Dore  Schary,  Sol 
Siegel,  George  Murphy,  Sammy  Kahn,  Nicholas 
Brodszky,  Bing  Crosby,  Celeste  Holm,  Sidney 
Blackmer,  Margalo  Gilmore,  June  Allison,  Ann 
Sheridan,  Ami  Miller,  Charlotte  Greenwood, 
Jeff  Richards,  Fred  Astaire,  Jane  Powell, 
Helen  Rose,  George  Welles,  Gregory  Peck, 
Lauren  Bacall,  Dolores  Gray, — Metro-GokhAyn- 
Mayer  Studios,  10202  Washington  Boulevard, 
Culver  City,  California. 
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Jack  We]3b,  Wanier  Brothers  Studios,  4000  W. 
Olive,  Brb.,  Los  Angeles,  California.  Capitol 
Records,  1750  North  Vine  Street,  Hollywood, 
California.  George  Seatoii,  5451  Marathon, 
Los  Angeles  38,  California.  Gordon  Jenkins, 
NBC-TV,  Simset  &  Vine  Streets,  Hollywood, 
California.  Broderick  Crawford,  183  Tiger- 
tail  Road,  Los  Angeles  49,  California.  Louella 
Parsons,  International  News  Ser^dce,  Holly- 
Avood,  .  California.  Hedda  Hopper,  Chicago 
Tribune  Press  Service,  Hollj^vood,  Calif oiTiia. 

ASidavit  of  Ser^dce  by  Mail  Attached.   [42] 

[Endorsed] :     Filed  December  23,  1957. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  RULING 

To  Edward  Dunbar  O'Brien,  plaintiff: 

Please  Take  Notice  that  on  January  6,  1958,  the 
above-entitled  Court  denied  the  plaintiff's  Motions 
to  Vacate  the  Order  of  November  12,  1957,  Hold 
Moving  Defendants  and  their  Attorneys  in  Con- 
tempt of  Court  Therefor,  and  Order  Defendants  to 
Answer  or  Otlierwise  Plead  or  Grant  Plaintiff 
Leave  to  Amend  the  Complaint. 

Dated:     January  7,  1958. 

GANG,  TYRE,  RUDIN  &  BROWN, 
MARTIN  GANG, 
PAYSON  AVOLFF, 

/s/  By   PAYSON  WOLFF, 
Attorneys  for  Defendants  Frank   Sinatra,   Henry 
Sanicola,  William  Morris  Agency,  and  Milton 
A.  Rudin.   [48] 

Affidavit  of  Ser^dce  by  Mail  Attached.  [49] 

[Endorsed] :    Filed  January  8,  1958. 
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[Title  of  District  Court  and  Cause.] 

ORDER  REFUSING  FILING  OF  MOTION  FOR 
RECONSIDERATION  OF  ORDERS  HERE- 
TOFORE ENTERED 

It  appearing  to  the  court  that  on  Nov.  21,  1957, 
an  order  Dismissing  the  case  was  entered;  that 
thereafter  and  on  Dec,  23,  1957,  the  plaintiff  filed 
a  motion  to  reconsider  and  vacate  the  order  of 
Nov.  21,  1957  (Nov.  12,  1957);  that  said  motion 
was  set  for  hearing  by  the  plaintiff  on  January  6, 
1958;  that  on  Jan.  6,  1958,  after  due  consideration, 
the  court  denied  said  motion  to  reconsider  and  va- 
cate; that  on  Jan.  20,  1958,  the  plaintiff  presented 
for  filing  another  motion  to  reconsider  and  vacate 
the  order  of  Jan.  6,  1958,  and  of  Nov.  21,  1957 
(Nov.  12,  1957),  and  the  court  having  considered 
the  matter,  and  it  appearing  that  a  similar  motion, 
to-wit,  the  motion  of  Dec.  23,  1957,  has  been  denied, 
it  is  ordered  that  said  motion  and  accompanying 
papers  be  not  filed,  but  that  they  be  returned  to 
the  plaintiff  together  with  a  copy  of  this  order. 

Dated  January  20,  1958. 

/s/  PEIRSON  M.  HALL, 

U.  S.  District  Judge.  [50] 

[Endorsed]  :    Filed  January  20,  1958. 


Frank  Sino,tra,  et  al.  29 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  ACTION 
Please  Take  Notice  that  I  file  with  the  Clerk  of 
the  United  States  District  Court  for  the  Southern 
District  of  California  this  day  this  information  that 
at  the  ruling  of  the  Honorable  Peirson  M.  Hall, 
Judge  of  the  United  States  District  Court,  January 
27,  1958,  in  the  within  action  and  the  circumstances 
therein,  a  new  action  will  be  filed  as  promptly  as 
possible. 

Dated:    January  28,  1958. 

/s/  EDWARD  DUNBAR  O'BRIEN.  [54] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Edward  Dunbar 
O'Brien,  petitioner  above  named,  hereby  appeals 
for  hearing  to  review  the  order  entered  ex  parte  in 
this  action  by  the  United  States  District  Coui't  for 
the  Southern  District  of  California,  Central  Di^d- 
sion,  on  12  November,  1957,  and  re-hearing  thereon 
denied  27  January,  1958. 

Dated:    Februaiy  3,  1958. 

/s/  EDWARD  DUNBAR  O'BRIEN.  [55] 

Affidavit  of  Service  Attached.  [56] 

[Endorsed] :    Filed  February  6,  1958. 


30  Edward  Dunhar  O'Brien  vs. 

[Title  of  District  Court  and  Cause.] 

CERTIFICATE  BY  THE  CLERK 

I,  John  A.  Childress,  Clerk  of  the  above-entitled 
Court,  hereby  certify  that  the  items  listed  below 
constitute  the  transcript  of  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, in  the  above-entitled  case: 

A.  The  foregoing  pages  numbered  1  to  58,  inclu- 
sive,  containing  the  original: 

Complaint. 

Notice  of  Motion  to  Dismiss,  etc. 

Minute  Order  of  Court— 11/12/57. 

Order  Granting  Motion  to  Dismiss  and  Judg- 
ment of  Dismissal. 

Notice  of  Entry  of  Judgment. 

Notice  of  Motion  to  vacate  order  of  Nov.  12, 
1957,  etc. 

Telegram,  of  11/27/57. 

Notice  of  hearing  on  motions  to  vacate  the  order 
of  Nov.  12,  1957,  etc. 

Notice  of  motion  that  suit  be  abated,  etc. 

Memorandum  of  Points  and  Authorities  in  op- 
position to  motion  to  vacate  order  of  Nov.  12,  1957, 
etc. 

Notice  of  ruling. 

Order  refusing  filing  of  motion  for  reconsidera- 
tion of  orders  heretofore  entered. 


Frank  Sinatra,  eb  al.  31 

Memorandum  of  Points  and  Authorities  in  op- 
position to  motion  for  re-hearing  of  the  plaintiff's 
motions  to  vacate  order  of  Nov.  27,  1957,  etc. 

Notice  of  Action. 

Notice  of  Appeal. 

Designation  of  Record  on  Appeal. 

I  further  certify  that  my  fee  for  preparing  the 
foregoing  record,  amoimting  to  $1.60  has  not  been 
paid  by  appellant. 

Dated:    March  14,  1958. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk, 

/s/  By   WM.  A.  WHITE, 
Deputy  Clerk. 


[Endorsed] :  No.  15934.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Edward  Dimbar 
O'Brien,  Appellant,  vs.  Frank  Sinatra,  et  al.,  Ap- 
pellees. Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Central  Division. 

Filed:     March  17,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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No.  15935 
IN  THE 

United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Home  Insurance  Company  of  New  York,  a  corpora- 
tion, 

Appellee, 


vs. 
Arthur  F.  Smallfield, 


Appellant. 


APPELLEE'S   BRIEF. 


Jurisdiction. 

In  compliance  with  Rule  20  (U.  S.  C.  A.  9,  Subsec. 
2b)  appellant  states  that  the  statutory  provisions  believed 
to  sustain  the  jurisdiction  of  the  District  Court  to  render 
judgment  and  of  this  Court  upon  appeal  to  review  the 
judgment  are  as  follows: 

United  States  Code  Annotated,  Title  28,  Section 

2201 :  Declaratory  Judgments  :  Creation  of  Remedy. 

"In  a  case  of  actual  controversy  within  its  juris- 
diction, except  with  respect  to  Federal  Taxes,  any 
court  of  the  United  States,  upon  the  filing  of  an 
appropriate  pleading,  may  declare  the  rights  and 
other  legal  relations  of  any  interested  party  seeking 
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such  declaration,  whether  or  not  further  relief  is 
or  could  be  sought.  Any  such  declaration  shall  have 
the  force  and  effect  of  a  final  judgment  or  decree 
and  shall  be  reviewable  as  such." 

United  States  Code  Annotated,  Title  28,  Section 
1332:  District  Courts;  Jurisdiction:  Diversity  of 
Citizenship;  Amount  in   Controversy. 

"(a)  The  district  courts  shall  have  original  juris- 
diction, of  all  civil  actions  where  the  matter  in  con- 
troversy exceeds  the  sum  or  value  of  $3,000  exclusive 
of  interest  and  costs,  and  is  between: 

"(1)   Citizens   of  different   States;     *     *     *." 

United  States  Code  Annotated,  Title  28,  Section 
1291:  Courts  of  Appeals:  Final  Decisions  of  Dis- 
trict Courts. 

"The  courts  of  appeals  shall  have  jurisdiction  of 
appeals  from  all  final  decisions  of  the  district  courts 
of  the  United  States,  *  *  *  except  where  a  direct 
review  may  be  had  in  the  Supreme  Court." 

The  necessary  diversity  of  citizenship  arose  from  the 
fact  that  the  plaintiff  is  a  citizen  of  New  York  and  the 
defendant  is  a  citizen  of  California.  The  amount  in  con- 
troversy exceeds  the  sum  of  $3,000.00  exclusive  of  in- 
terest and  costs  of  suit  [R.  p.  5]. 

Statement  of  the  Case. 

This  cause  has  been  before  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  previously  on  defendant's 
prior  appeal  from  judgment  in  favor  of  plaintiff.  We 
refer  to  the  decision  of  this  Honorable  Court  reported 
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in  244  F.  2d  2>Z7,  at  page  341,   in  which  decision  this 

court  stated: 

''The  judgment  is  vacated  and  the  case  remanded 
to  the  district  court  with  directions  to  make  findings 
based  only  on  the  properly  admitted  evidence." 

The  remand  to  the  district  court  was  based  upon  this 
court's  holding  that  the  lower  court  had  buttressed  its 
finding  that  appellant  was  not  worthy  of  belief  in  part 
on  inadmissibility  of  evidence.  This  court  stated,  how- 
ever: 

"Here  there  is  evidence  in  the  record  which  was 
properly  received  which  adequately  supports  the  find- 
ing that  appellant  was  not  worthy  of  belief.  The 
difficulty  is  that  this  finding  was  buttressed  by  the 
trial  court's  express  reliance  on  evidence  which  was 
not  admissible."     (244  F.  2d  337,  at  p.  341.) 

On  December  30,  1957  argument  was  presented  to  the 
district  court  but  none  of  the  parties  requested  that  fur- 
ther evidence  be  heard.  The  district  court  then  rendered 
new  Findings  of  Fact  and  Conclusions  of  Law  and  based 
thereon,  a  judgment  in  favor  of  plaintiflf  and  appellee, 
the  Home  Insurance  Company,  and  against  defendant  and 
appellant,  Smallfield.  Included  in  the  court's  findings 
is  the  following: 

"And  the  Court,  in  compliance  with  the  directions 
and  opinion  of  the  United  States  District  Court  of 
Appeals,  Ninth  Circuit,  having  considered  only  the 
following  evidence,  to-wit: 

"1)  The  testimony  and  demeanor  of  defendant 
Arthur  F.  Smallfield  and  inconsistent  statements 
made  by  said   Arthur   F.   Smallfield   concerning   the 


manner  in  which  he  acquired  the  jewelry  which  said 
Arthur   F.    Smallfield   claimed   had   been   stolen; 

"2)  The  testimony  of  defendant's  mother,  Ruth 
Mary  Lipschultz,  and  documentary  evidence  impeach- 
ing portions  of  her  testimony,  and  inconsistencies 
between  her  testimony  and  that  of  the  defendant 
Arthur  F.  Smallfield; 

"3)  Testimony  of  the  following  witnesses  tending 
to  contradict  defendant's  testimony  as  to  the  acquisi- 
tion of  the  jewelry  covered  by  the  policy  of  insurance: 
Irving  Lipschultz,  George  W.  Clark,  Arthur  Louis 
Smallfield,   Alice   Smallfield. 

"4)  The  prior  conviction  of  defendant  Arthur  F. 
Smallfield."  [Find,  of  Fact  and  Conclusions  of  Law, 
p.  2,  line  19,  through  p.  3,  line  L] 

In  summary,  the  court  found  that  neither  Smallfield  nor 
his  mother  had  an  insurable  interest  in  the  items  of 
jewelry  upon  which  claim  was  made  at  the  time  the  policy 
was  issued  or  at  the  time  when  defendant  claimed  the 
items  were  stolen;  that  defendant  filed  a  false  and  dis- 
honest claim;  that  the  items  which  defendant  claimed 
were  stolen  had  not  been  stolen;  that  the  defendant  and 
his  mother  violated  the  terms  and  conditions  of  the  policy 
concerning  the  making  of  false  representations  and  false 
swearing,  done  with  the  attempt  to  defraud  the  insur- 
ance company  thus  voiding  the  policy;  that  the  defen- 
dant's affidavits  presented  in  motion  for  summary  judg- 
ment were  presented  in  bad  faith. 


In   the   Judgment    rendered   by   the   district   court    the 

trial  court  specifically  stated: 

"*  *  *  and  the  court  having,  in  compliance  with 
the  directions  of  the  United  States  Court  of  Appeals, 
Ninth  Circuit,  removed  from  its  consideration  all 
of  that  evidence  which  said  United  States  Court 
of  Appeals  stated  to  be  inadmissible  (Smallfield  vs. 
Home  Insurance  Company  of  New  York,  244  F.  2d 
337),  and  having  made  and  based  its  findings  of 
fact  and  conclusions  of  law  solely  upon  that  evi- 
deiace  which  said  United  States  Circuit  Court  of 
Appeal's  has  stated  was  properly  considered,  and 
the  court  being  fully  advised  in  the  premises  and 
good  cause  appearing  therefor:     *     *     *". 

Summary  of  Argument. 

Point  1 :  The  trial  court's  findings  and  judgment  are 
in  harmony  with  the  prior  decision  of  this  Honorable 
United  States  Court  of  Appeals  for  the  Ninth  Circuit. 

Point  2:  The  trial  court's  findings  and  judgment  are 
supported  by  the  record. 


ARGUMENT. 

POINT  I. 

The  Trial  Court's  Findings  and  Judgment  Are  in  Har- 
mony With  the  Prior  Decision  of  This  Honorable 
United  States  Court  of  Appeals  for  the  Ninth 
Circuit. 

The  attack  now  made  by  appellant  on  the  district  court's 
findings  and  judgment  completely  ignores  this  court's 
prior   decision    wherein   it    is   held    that 

"*  *  *  there  is  evidence  in  the  record  which 
was  properly  received  which  adequately  supports 
the  finding  that  appellant  was  not  worthy  of  belief." 
(244  F.   2d  337/341.) 

In  footnote  Xo.   10  in  the  same  decision  this  court  has 

listed  such  evidence  as  follows: 

''E.g.,  appellant's  prior  conviction,  his  inconsistent 
statements  at  the  trial,  and  of  course,  his  demeanor 
which  the  trial  court  could  properly  have  considered 
for  this  purpose.     3  Wigmore,  Evidence  Sec.  946." 

Since  the  points  mentioned  in  the  quoted   footnote   have 

previously  been  ruled  upon  by  this  court  and  outlined  in 

previous  briefs  filed  by  appellee,  we  shall  not  burden  this 

brief   with  a   further   recital   of   the   evidence   supporting 

the  findings.     In  this  respect  this  appellate  court  stated: 

"While  the  trial  court  could  have  made  the  same 
finding  on  the  evidence  which  was  properly  admitted, 
it  did  not  do  so,  and  we  cannot  say  that  it  would 
have  done  so."    (244  F.  2d  ZZ7.  341.) 
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POINT  II. 

The  Trial  Court's  Findings  and  Judgment  Are 

Supported  by   the  Record. 

Appellant's  argument  that  based  on  possession  alone 
the  appellant  had  an  insurable  interest  is  bottomed  on 
the  unstated  premise  that  the  court  was  required  to  be- 
lieve that  the  appellant  was  actually  in  possession  of  the 
jewelry  at  the  time  of  the  alleged  theft.  The  court  did 
not  so  find  and  appellant's  brief  is  in  error  in  stating 
that  such  a  finding  was  made.  The  record  will  substanti- 
ate the  court's  lack  of  confidence  in  the  testimony  of  the 
appellant  in  this  and  other  respects.  (See  appellee's  prior 
brief  filed  November  16,  1956,  pages  7  through  21,  in- 
clusive.) California  Insurance  Code,  Section  286,  pro- 
vides, in  part,  as  follows: 

"An  interest  in  property  insured  must  exist  when 
the  insurance  takes  efifect,  and  when  the  loss  occurs 

As  found  by  the  trial  court,  appellant  made  false  state- 
ments which  voided  the  policy.  The  insurance  policy  pro- 
vides : 

"This  entire  policy  shall  be  void  if  the  assured  has 
concealed  or  misrepresented  any  material  fact  or 
circumstance  concerning  this  insurance  or  the  subject 
thereof;  or  in  case  of  any  fraud,  attempted  fraud  or 
false  swearing  by  the  assured  touching  any  matter 
relating  to  this  insurance  or  the  subject  thereof, 
whether  before  or  after  a  loss." 

In  the  case  of  C.I.T.   Corporation  v.  American   Central 
Ins.  Co.,  18  Cal.  App.  2d  673,  64  P.  2d  742,  the  court  sets 
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forth  the  CaHfornia  rule  on  the  effect  of  a  false  state- 
ment under  oath  made  by  the  insured  as  follows: 

"The  defendant's  sworn  statement  was,  therefore, 
false,  and  its  effect  was  to  avoid  the  policy  irrespec- 
tive of  its  materiality.  'A  policy  may  declare  that 
a  violation  of  specified  provisions  thereof  shall  avoid 
it,  otherwise  the  breach  of  an  immaterial  provision 
does  not  avoid  the  policy.'  (Civ.  Code,  Sec.  2611; 
Victoria  S.S.  Co.  v.  Western  Assurance  Co.,  167 
Cal.  348,  139  P.  807.  We  have  seen  that  the  policy 
here  considered  provided  that  a  false  statement  under 
oath,  whether  before  or  after  a  loss,  would  avoid 
it."      (P.   745.) 

See  also: 

O'Connor  v.  Grand  Lodge  A.  O.  U.  W.,  146  Cal. 
484,  80  Pac.  688; 

Boyer  v.  United  States  Fidelity  &  Guaranty  Co., 
206  Cal.  273,  274  Pac.  56;  and 

Atlas  Assur.  Co.  v.  Hurst,  11  F.  2d  250. 

(All  of  which  cases  are  cited  in  Appellee's  Brief  filed 
with  this  court  on  November  16,  1956,  at  pages  23  and 
24). 

The  trial  court's  award  of  attorneys'  fees  was  proper 
and  modest.  An  award  of  $1,500.00  was  made  although 
the  appellee  had  requested  the  sum  of  $2,925.00  supported 
with  a  detailed  itemization  of  the  work  done,  which  was 
cut  almost  in  half  by  the  trial  court  in  the  exercise  of 
its  discretion.  The  award  comes  squarely  within  Rule 
56(g)  of  the  Federal  Rules  of  Civil  Procedure  providing 
for   such    an    award   where   affidavits    "are    presented    in 
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bad  faith".  The  award  was  based  upon  the  fact  that 
the  appellant  did  act  in  bad  faith  in  that  he  was  know- 
ingly untruthful  in  the  presentation  of  his  affidavit.  The 
fact  that  the  same  evidence  was  later  used  at  trial  does 
not  remove  the  fact  that  it  was  the  filing  of  appellant's 
affidavits  which  caused  appellee  to  incur  the  expense  of 
obtaining  affidavits  and  depositions  to  counter  the  false 
and   fraudulent   affidavit   presented   by   appellant. 

The  trial  court's  findings  that  there  had  been  no  theft 
is  thoroughly  supported  by  the  evidence  and  irrespective 
of  any  other  considerations  in  the  case  if  the  jewelry 
which  is  the  subject  of  the  action  was  not  stolen  the 
insured  would  have  no  right  of  recovery  against  the 
insurance  company.  The  court  found  as  a  fact  that 
the  jewelry  was  not  stolen  and  that  both  the  insured 
and  his  mother  were  guilty  of  fraud  and  false  swearing 
in  claiming  that  it  had  been  stolen.  This  court  has  previ- 
ously held  that  the  lower  court  properly  received  evidence 
adequately  supporting  the  finding  that  appellant  was  not 
worthy  of  belief. 

In  Gale  v.  General  Casualty  Co.  of  America,  120  F.  2d 

925   (C.  C.  A.  Cal.),  the  court  states: 

"Appellants  contend  that  the  court's  finding  of 
misrepresentation  and  concealment  is  not  sustained 
by  the  evidence.  On  this  issue  appellants  must  show 
the  court's  findings  are  'clearly  erroneous',  due  re- 
gard being  'given  the  opportunity  of  the  trial  court 
to  judge  of  the  credibility  of  the  witnesses    .    .    .'  ". 

A  trier  of  fact  may  reject  all  of  a  witness'  testimony 
if  it  is  believed  that  the  witness  has  wilfully  and  corruptly 
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sworn  falsely  to  any  material  fact,  and  the  testimony  of 
one  who  has  been  found  unreliable  in  one  issue  may 
properly  be  given  little  weight  on  other  issues.  (See 
Liberty  Mut.  Ins.  Co.  v.  Thompson,  171  F.  2d  723,  726; 
N.L.R.B.  V.  Pittsburgh  S.S.  Co.,  337  U.  S.  656,  69 
S.  Ct.  1283,  93  L.  Ed.  1602.)  The  rule  is  codified  in  the 
California  Code  of  Civil  Procedure,  Section  2061(3),  as 
follows : 

"That  a  witness  false  in  one  part  of  his  testimony 
is  to  be  distrusted  in  others." 

Conclusion. 

Appellee  respectfully  submits  that  the  issues  in  this 
case  have  previously  been  passed  upon  by  this  court,  that 
the  trial  court  followed  the  directions  of  this  honorable 
court  and  that  the  judgment  should,  therefore,  be  sus- 
tained. 

Respectfully  submitted, 

Thomas  P.  Menzies, 
James  O.   White,  Jr., 

Attorneys  for  Appellee. 
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United  States  of  America  Before  the  National 
Labor  Relations  Board,  Nineteenth  Region 

Case  No.  36— CA— 724 

HOWARD-COOPER  CORPORATION 

and 

INTERNATIONAL  UNION,  UNITED  AUTO- 
MOBILE, AIRCRAFT  AND  AGRICUL- 
TURAL IMPLEMENT  WORKERS  OF 
AMERICA  (UAW-CIO),  AFL-CIO 

COMPLAINT 

It  having  been  charged  by  International  Union, 
United  Automobile,  Aircraft  and  Agricultural  Im- 
plement Workers  of  America  (UAW-CIO),  AFL- 
CIO,  that  Howard-Cooper  Corporation,  herein  called 
Respondent,  has  engaged  in  and  is  now  engaging  in 
certain  unfair  labor  practices  affecting  commerce  as 
set  forth  in  the  Labor  Management  Relations  Act  of 
1947,  61  Stat.  136,  herein  called  the  Act,  the  General 
Counsel  of  the  National  Labor  Relations  Board,  on 
behalf  of  the  Board,  by  the  Regional  Director  for 
the  Nineteenth  Region,  designated  by  the  Board's 
Rules  and  Regulations,  Series  6,  as  amended.  Section 
102.15,  hereby  issues  this  Complaint  and  alleges  as 
follows: 

I. 

Respondent,  Howard-Cooper  Corporation,  is  an 
Oregon  corporation  having  its  principal  office  and 
place  of  business  in  Portland,  Oregon,  and  plants 
located  in  the  states  of  Washington  and  Oregon,  in- 
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eluding  one  at  Central  Point,  Oregon,  at  which 
plants  it  is  engaged  in  selling,  servicing,  and  repair- 
ing new  and  used  industrial  and  farm  machinery.  In 
its  course  and  conduct  of  its  business,  Respondent 
annually  purchases  products  valued  in  excess  of 
$10,000,000.00  of  wliich  approximately  75  per  cent  is 
shipped  ill  interstate  commerce  to  its  plants  from 
states  other  than  that  in  which  said  plants  are  lo- 
cated; and  Respondent  annually  provides  services 
and  makes  sales  of  equipment  valued  in  excess  of 
$10,000,000.00. 

II. 

The  operations  of  Respondent,  as  described  in 
paragraph  I,  are  in  commerce  and  affect  commerce 
within  the  meaning  of  Section  2  (6)  and  (7)  of  the 
Act. 

III. 

International  Union,  United  Automobile,  Aircraft 
and  Agricultural  Implement  Workers  of  America 
(UAW-CIO),  AFL-CIO,  at  all  times  mentioned 
herein  is  and  has  been  a  labor  organization  within 
the  meaning  of  Section  2  (5)  of  the  Act. 

IV. 

All  employees  employed  at  the  Central  Point, 
Oregon,  plant  of  Howard- Cooper  Corporation,  to 
service,  repair  and  maintain  tractors  and  heavy 
machinery,  including  parts  men  and  maintenance 
men,  but  excluding  office  clerical  emj^loyees,  sales- 
men, supervisors,  guards,  and  professional  employ- 
ees, as  defined  in  the  Act,  comprise  a  unit  of  em- 
ployees appropriate  for  the  purpose  of  collective 
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bargaining  within  the  meaning  of  Section  9  (a)  of 
the  Act. 

V 
The  Union  described  in  paragraph  III  above,  on 
or  about  January  4,  1956,  was  authorized  by  a  ma- 
jority of  the  employees  of  the  Respondent  in  the 
unit  described  in  paragraph  IV  above,  to  be  the  ex- 
clusive bargaining  representative  of  the  employees 
in  said  unit  for  the  purpose  of  bargaining  with  the 
Respondent  with  respect  to  all  matters  pertaining  to 
wages,  hours,  and  working  conditions. 

VI. 

The  Union,  on  or  al)out  January  4,  1956,  informed 
Respondent  in  writing  that  a  majority  of  Respond- 
ent's employees  in  the  unit  described  in  paragraph 
IV  had  authorized  the  Union  to  represent  said  em- 
ployees as  their  bargaining  agent,  and  requested  Re- 
spondent to  meet  and  bargain  with  said  Union 
respecting  wages,  hours  and  working  conditions 
affecting  said  employees.  At  all  times  since  said  date, 
the  Respondent  has  refused  to  bargain  with  said 
Union. 

VII. 

Respondent,  beginning  on  or  about  January  11, 
1956,  has  solicited  the  employees  in  the  unit  de- 
scribed in  paragraph  IV  to  deal  directly  with  the 
Respondent  with  respect  to  wages,  hours  and  work- 
ing conditions,  has  negotiated  directly  with  said  em- 
ployees with  respect  to  wages,  hours  and  working 
conditions,  has  interrogated  said  employees  in  groui)s 
and  individually  concerning  their  purposes  in  desig- 
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nating  the  Union  as  their  bargaining  representative, 
has  instituted  and  sponsored  among  said  employees  a 
petition  to  repudiate  said  Union  as  their  bargaining 
representative,  has  by  use  of  threats  of  loss  of  em- 
ployment induced  and  coerced  said  employees  to 
repudiate  any  representation  by  said  Union,  and  has 
promised  to  and  did  reward  said  employees  by 
awarding  them  an  increase  in  pay  for  having  repudi- 
ated said  Union. 

VIII. 

Respondent,  by  its  activity  and  conduct  described 
in  paragraphs  VI  and  VII,  has  been  and  is  refusing 
to  bargain  collectively  with  the  Union  as  the  collec- 
tive bargaining  representative  of  Respondent's  em- 
ployees in  the  unit  described  in  paragraph  IV  above 
in  violation  of  Section  8  (a)  (5)  of  the  Act,  and  has 
been  and  is  interfering  with,  restraining  and  coerc- 
ing said  employees  in  the  exercise  of  the  rights 
guaranteed  in  Section  7,  in  violation  of  Section  8 
(a)  (1)  of  the  Act. 

IX. 

The  action  and  conduct  of  Respondent,  as  set  forth 
above,  occurring  in  connection  with  its  operations 
described  in  paragraphs  I  and  II  above,  has  a  close 
and  intimate  and  substantial  relation  to  trade,  traffic 
and  commerce  among  the  several  states  of  the 
United  States  and  has  led  to  and  tends  to  lead  to 
labor  disputes  burdening  and  obstructing  commerce 
and  the  free  flow  of  commerce,  and  constitutes  un- 
fair labor  practices  affecting  commerce  within  the 
meaning  of  Section  8  (a)  (1)  and  (5)  and  Section 
2  (6)  and  (7)  of  the  Act. 
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Wherefore,  the  General  Counsel  of  the  National 
Labor  Relations  Board,  on  behalf  of  the  Board, 
issues  this  Complaint  against  Howard-Cooper  Cor- 
poration, on  this  25th  day  of  May,  1956. 

THOMAS  P.  GEAHAM,  JR., 

Regional  Director  National  Labor  Relations  Board, 
19th  Region. 

[Received  in  evidence  as  General  Counsel's  Ex- 
hibit No.  1-D,  June  25,  1956.] 


[Title  of  Board  and  Cause.] 

MELTON  BOYD,  ESQ., 
For  the  General  Counsel. 

J.  P.  STIRLING,  ESQ., 
Portland,  Oreg., 

For  the  Respondent. 

MR.  HARRY  WHITESIDE, 
Oakland,  Calif., 
For  the  Union. 

Before :  William  E.  Spencer,  Trial  Examiner. 

INTERMEDIATE  REPORT  AND 
RECOMMENDED  ORDER 

Statement  of  the  Case 

This  proceeding,  brought  under  Section  10  (b)  of 
the  National  Labor  Relations  Act  (61  Stat.  136), 
herein  called  the  Act,  against  Howard-Cooper  Cor- 
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poration,  herein  called  the  Respondent  or  the  Com- 
pany, upon  charges  filed  by  International  Union, 
Allied  Industrial  Workers  of  America,  AFL-CIO, 
herein  called  the  Union,  and  upon  complaint  and 
answer,  was  heard  before  the  undersigned  Trial  Ex- 
aminer upon  due  notice  in  Medford,  Oregon,  on 
June  25,  26,  1956.  The  allegations  of  the  complaint, 
denied  by  the  answer,  are,  in  substance,  that  in  vio- 
lation of  Section  8  (a)  (1)  and  (5)  and  Section  2 
(6)  and  (7)  of  the  Act,  the  Respondent  on  and  after 
January  11,  1956,  engaged  in  certain  specified  ju-- 
tivity  amounting  to  a  refusal  to  bargain  with  the 
Union,  the  duly  designated  representative  of  a  ma- 
jority of  its  employees  in  an  appropriate  unit,  and 
interference,  restraint  and  coercion. 

All  parties  were  represented  at  the  hearing,  par- 
ticipated therein,  and  were  afforded  full  opportu- 
nity to  present  and  meet  material  evidence  and  to 
engage  in  oral  argument  and  to  file  briefs.  There 
were  oral  statements  hj  the  General  Counsel  and  the 
Respondent  after  the  taking  of  the  evidence.  No 
briefs  were  filed. 

Upon  consideration  of  the  entire  record  in  the 
case  and  from  my  obserA^ation  of  the  witnesses,  I 
make  the  following : 

Findings  of  Fact 

I.     The  business  of  the  Respondent 

Howard-Cooper  Corporation,  the  Respondent,  is 
an  Oregon  corporation  having  its  principal   office 
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and  place  of  business  in  Portland,  Oregon,  and  is 
engaged  in  selling,  servicing,  and  repairing  new  and 
used  industrial  and  farm  machinery  at  its  plants  lo- 
cated in  the  States  of  Washington  and  Oregon, 
including  one  at  Central  Point,  Oregon,  where  inci- 
dents alleged  herein  to  constitute  unfair  labor  jn-ac- 
tices  occurred.  In  the  conduct  of  its  business, 
Respondent  annually  purchases  products  valued  in 
excess  of  $10,000,000,  of  which  approximately  75  per 
cent  is  shipped  in  interstate  commerce  to  its  plants 
from  States  other  than  those  in  which  the  said  plants 
are  located;  and  annually  provides  services  and 
makes  sales  of  equipment  valued  in  excess  of  $10,- 
000,000. 

On  the  basis  of  the  foregoing  undisputed  facts,  it 
is  found  that  the  Respondent  is  engaged  in  com- 
merce within  the  meaning  of  the  Act  and  that  it  will 
effectuate  the  policies  of  the  Act  for  the  Board  to 
assert  jurisdiction. 

II.     The  labor  organization  involved 

International  Union,  Allied  Industrial  Workers  of 
America,  AFL-CIO,  is  a  labor  organization  within 
the  meaning  of  the  Act  and  admits  to  membership 
employees  of  the  Respondent. 

III.     The  unfair  labor  j^ractices 

A.     The  refusal  to  bargain 

The  allegations  of  unfair  labor  practices  herein 
are  based  on  incidents  occurring  in  November,  1955, 
and  .January,  1956,  at  Resi)ondent's  plant  in  Central 
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open  for  employee  complaints  he  did  not  know  why 
the  employees  had  authorized  the  Union  to  represent 
them.  Supplementing  Parker's  testimony  concerning 
his  remarks,  Employee  Alan  Bishop  testified  that 
Parker  said  he  had  no  objections  to  unions  in  their 
proper  place  but  they  tended  to  lead  to  hard  feelings 
and  strikes,  people  out  of  work,  and  neighbors  not 
speaking  to  each  other,  and  that  he  did  not  believe 
that  a  third  party  was  necessary  in  straightening  out 
grievances  inasmuch  as  the  Company's  doors  were 
always  open  for  complaints ;  and  Employee  Stanley 
L.  Long  testified  that  Parker  said  unions  created 
hard  feelings,  guys  standing  outside  the  homes  of 
workers  to  "beat  up"  on  families,  broken  windows, 
soup  lines. 

Following  his  introductory  remarks,  as  set  forth 
above,  Parker  invited  employees  to  question  him 
concerning  any  grievances  they  might  have.  After 
some  hesitation,  one  employee  raised  the  question  of 
a  "coffee  break,"  saying  that  he  understood  this  was 
allowed  at  other  branch  plants.  Parker  replied  that 
he  saw  no  objection  to  it,  that  the  employees  should 
discuss  it  with  the  branch  manager  and  whatever  he 
decided  would  be  satisfactory.  Following  Parker's 
visit  the  employees  were  granted  a  coffee  break  of 
10  minutes.  Other  problems  were  raised,  such  as  the 
furnishing  and  laundering  of  coveralls,  and  matters 
concerning  health  and  accident  insurance  and  ma- 
ternity benefits.  It  appears  that  no  commitments 
were  made  and  no  action  taken  relative  to  these 
matters.  According  to  the  credited  testimony  of  Em- 
ployee John  G.  Hennagar,  he  complained  that  an 
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employee  had  to  work  six  months  before  receiving 
paid  holidays,  whereupon  Parker  questioned  Heaton 
and  Thrash  and  on  learning  that  this  was  correct, 
told  Hennagar  that  he,  Parker,  would  "take  care  of 
that  right  there."  Parker  further  informed  these 
employees  that  the  Respondent  had  earlier  decided 
to  grant  a  ten  cent  an  hour  wage  increase  to  all  em- 
ployees of  its  branch  plants,  but  he  did  not  know 
whether  the  Company  could  legally  grant  it  to  em- 
ployees of  the  Central  Point  plant  with  the  Union 
'4n  the  picture." 

Following  Parker's  visit,  Thrash  had  individual 
interviews  with  some  of  the  employees,  apparently 
on  the  theory  that  they  were  constrained  in  express- 
ing their  grievances  to  Parker  in  joint  assemblage. 
Emi)loyee  John  G.  Hennagar  testihed  that  Thrash 
said  he  did  not  think  that  Parker  had  accomplished 
all  he  was  after  whereupon  he,  Hennagar,  suggested 
that  the  employees  be  called  in  one  at  ii  time.  Accord- 
ing to  Hennagar,  in  his  conversation  with  Thrash,  it 
was  mentioned  that  on  some  previous  occasion  the 
|)lant  had  been  closed  due  to  a  strike  '^or  some  union 
affair."  On  further  questioning,  Hennagar  testified 
that  there  was  no  mention  of  a  strike  and  to  the  best 
[)f  his  recollection  what  was  said  was  that  the  em- 
ployees voted  for  union  representation  whereupon 
the  shop  was  closed  down.  Thrash,  though  present  in 
the  hearing  room,  did  not  testify.  It  is  found  that  he 
made  the  statement  attributed  to  him  by  Hemiager.i 

^In  a  prehearing  affidavit  taken  by  a  Board  a  cent, 
Parker  stated:  I  didn't  tell  any  employee  or  anvono 

P^^r^  t1i,At  the  Coirij)auy  vrould  close  its  Central  Point 
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Also  on  the  day  following  Parker's  visit  to  the 
Central  Point  plant,  a  petition  was  prepared  and 
posted  in  the  plant.  It  bore  the  following  text : 

The  undersigned  employees  of  Howard-Cooper 
Corp.,  Central  Point  branch  respectfully  petition 
that  no  action  be  taken  regarding  union  organiza- 
tion and  representation  for  this  shop.  Said  employ- 
ees have  met  with  company  officials  and  reached  an 
agreement  regarding  working  conditions  and  wages 
and  do  not  desire  to  make  a  union  affiliation  at  this 
time. 

The  petition  was  addressed  to  the  Regional  Office 
of  the  Board  and  copies  were  sent  to  Whiteside  and 
the  Company.  It  was  signed  by  nine  employees. 

On  the  basis  of  the  testimony  of  Employees 
Donald  Squire,  who  did  not  sign  a  imion  authoriza- 
tion card,  and  Charles  A.  Brown,  Jr.,  who  was  quit- 
ting his  job  with  the  Respondent,  I  find  that  the 
petition  resulted  from  conferences  between  these  two 
employees  and  Foreman  Thrash.  Brown  was  absent 
from  the  plant  on  January  11  and  on  his  return  to 

establishment  or  its  shop  there  if  it  went  union  nor 
did  I  make  any  statements  of  that  sort.  I  heard  that 
Hi  Thrash,  our  shop  foreman  at  Central  Point, 
Oregon  had  made  some  such  statement.  I  called  him 
about  it  and  he  admitted  that  he  had  discussed  it 
with  some  of  the  men  when  they  asked  him  about  it. 
I  told  him  not  to  make  any  such  statements  as  he 
was  just  getting  us  into  trouble  with  them. 

There  is  no  evidence,  however,  that  this  communi- 
cation from  Parker  to  Thrash  was  published  to  the- 
c'mployees,  or  any  other  communication  repudiating 
or  disavowing  Thrash 's  statement. 
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his  job  there  the  following  morning  he  was  sum- 
moned to  Thrash 's  office  where  the  matter  of  the 
wage  increase  mentioned  by  Parker  was  discussed. 
Thrash  told  him,  as  Parker  told  the  employees  the 
previous  day,  that  the  increases  had  been  agreed 
upon  by  the  Resi)ondent  but  that  because  of  the 
Union  it  was  doubted  whether  it  could  lawfully  be 
put  into  effect  at  the  Central  Point  plant.  Brown 
told  Thrash,  in  effect,  that  he  was  quitting  his  job 
md  would  like  to  help  the  employees  get  the  wage 
increase.  The  matter  of  the  petition  was  then  raised. 
Brown  testified  that  he  did  not  remember  whether  he 
)r  Thrash  made  the  suggestion.  In  any  event,  ac- 
cording to  his  testimony,  they  agreed  that  a  petition 
vould  be  the  proper  form  to  use  in  obtaining  the 
A'age  increase.  Further  according  to  Brown,  he  made 
I  rough  draft  of  a  petition,  discussed  it  with  Squire, 
md  as  a  result  of  talks  between  himself,  Squire  and 
riirash,  it  was  decided  to  send  copies  of  the  petition 
;o  the  Board,  the  Company,  and  Whiteside.  Brown 
lad  the  petition  typed  in  Thrash 's  office,  got  the  ad- 
Iress  of  the  Regional  Office  of  the  Board  from  the 
)ffice  manager,  and  about  the  middle  of  the  after- 
loon  of  January  12,  posted  the  petition  next  to  the 
ime  clock.  Squire  who  substituted  for  Thrash  when 
:he  latter  was  absent  from  his  job  and  who  while 
icting  in  that  capacity  had  certain  supervisory 
["unctions,  testified  that  he  also  talked  to  Thrash  on 
lanuary  12,  and  that  between  them  it  was  generally 
igreed  that  one  way  to  get  the  wage  increase  was  to 
lie  a  ])etition  such  as  the  one  that  was  actually  pre- 
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pared  and  filed.  He  testified  that  the  matter  of  the 
petition  was  probably  a  combination  of  Thrash 's 
suggestions  and  his  own  initiative. 

Only  two  employees  signed  the  petition  on  Janu- 
ary 12,  Squire  and  Ted  C.  McCoy,  neither  of  whom 
had  signed  union  authorization  cards. 

When  he  returned  from  a  field  assignment  to  the 
plant  late  on  the  afternoon  of  January  12,  Employee 
Bishoj)  saw  the  petition,  and  that  evening  he  got  in 
touch  with  Whiteside,  and  asked  him  what  the  em- 
ployees signing  miion  cards  should  do  with  respect 
to  the  iDetition.  Whiteside  replied  that  he  thought  the 
petition  was  for  the  purpose  of  discovering  the  iden- 
tity of  those  who  had  authorized  the  Union  as  their 
bargaining  representative,  and  it  was  his  advice  that 
all  these  employees  sign  it.  (Apparently,  it  was  only 
when  he  saw  a  copy  of  the  petition  in  Portland  on 
or  about  January  18,  that  Whiteside  realized  its  full 
implications.)  Bishop  passed  this  advice  on  to  his 
f  ellovr  employees  who  had  signed  authorization  cards 
and  on  the  following  day  seven  additional  signatures 
were  added  to  the  petition.  In  his  meeting  with 
Bishop,  Whiteside  also  told  the  latter  that  the  Union 
would  write  a  letter  to  the  Company  agreeing  to  the 
wage  increase.  Such  a  letter  was  written,  bearing  the 
date  of  January  14,  and  the  Respondent  thereupon, 
or  shortly  thereafter,  effectuated  the  wage  increase 
with  respect  to  the  Central  Point  plant  along  with 
other  branch  plants,  making  it  retroactive  to  Janu- 
ary 9.  The  employees  had  no  notification  that  the 
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wage  increase  would  be  granted  until  they  received 
their  pay  checks  at  the  end  of  the  following  week. 

On  being  informed  that  the  Respondent  would 
enter  into  a  consent  election  agreement,  Whiteside  at 
first  indicated  assent,  but  after  meeting  with  em- 
ployees of  the  Central  Point  plant  on  or  about  Jan- 
uary 16,  and  learning  from  them  details  of  Parker's 
visit  to  the  plant  on  January  11,  and  certain  benefits 
that  had  been  granted  as  a  result  of  that  visit,  and 
upon  advice  of  his  superiors,  Whiteside  ultimately 
declined  to  enter  into  an  election  agreement,  and  on 
January  23,  filed  a  charge  of  unfair  labor  practices 
against  the  Respondent. 

The  foregoing  virtually  undisputed  facts  establish 
the  refusal  to  bargain.  At  no  time  did  the  Respond- 
ent question  the  Union's  majority  and  there  is  no 
basis  for  assuming  that  it  had  a  good  faith  doubt  of 
it.  When  Parker  met  with  the  employees  of  the  Cen- 
tral Point  plant  he  attempted  to  bargain  directly 
with  them  individually  and  as  a  group  but  without 
union  representation.  Fully  informed  as  he  was  of 
the  Union's  claim  of  representation,  his  purpose 
clearly  was  to  avoid  bargaining  with  the  Union  and 
to  supplant  collective  bargaining  through  a  chosen 
agent  of  the  employees  with  direct  bargaining  be- 
tween management  and  employees.  If  the  Union  was 
indeed  the  duly  designated  representative  of  the  em- 
ployees involved,  such  action  being  the  negation  of 
bona  fide  collective  bargaining,  was  so  clearly  viola- 
tive of  the  Act  that  no  extended  comment  is  neces- 
sary. Not  only  did  Parker  attempt  to  deal  directly 
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labor  jDractices.  Under  such  circumstances  the  Un- 
ion's representative  status  would  remain  intact  and 
Respondent's  obligation  to  bargain  would  be  a  con- 
tinuing one. 

B.  The  appropriate  unit 

All  parties  agree  and  it  is  found,  as  alleged  in  the 
complaint,  that  all  employees  employed  by  the  Re- 
spondent at  its  Central  Point,  Oregon,  plant,  to 
service,  repair  and  maintain  tractors  and  heavy 
machinery,  including  parts  men  and  maintenance 
men,  but  excluding  office  clerical  employees,  sales- 
men, supervisors,  guards,  and  professional  employ- 
ees as  delined  in  the  Act,  comprise  a  unit  appropri- 
ate for  the  purpose  of  collective  bargaining  within 
the  meaning  of  Section  9  (a)  of  the  Act. 

C.  The  Union's  majority 

The  parties  agree  and  it  is  found  that  at  all  times 
material  herein  there  were  12  employees  in  the  afore- 
said appropriate  unit.  One  of  these,  J.  E.  Carroll, 
w^as  hospitalized  in  November  when  the  Union  first 
distributed  authorization  cards  and  was  not  at  that 
time  nor  thereafter  on  active  duty.  A  new  employee, 
Hubert  Curtis,  was  hired  in  November  on  his  job 
but  Curtis  testified  that  he  was  told  at  the  time  of 
his  hiring  that  the  job  would  revert  to  Carroll  if  and 
when  the  latter  returned  to  active  duty.  The  Genei'al 
Counsel  at  the  hearing  appeared  to  concede  that  at 
times  material  to  the  question  of  the  Union's  major- 
ity Carroll  had  a  reasonable  expectancy  of  continued 
employment  and  raised  no  objection  to  testimony  of 
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a  hearsay  character  tending  to  show  that  Carroll  was 
carried  on  Respondent's  payroll  in  inactive  status 
until  sometime  in  March,  1956,  when  it  became  ap- 
parent that  he  would  be  unable  to  resume  his  duties 
as  an  employee. 

Of  the  12  employees  in  the  appropriate  imit,  6  tes- 
tified that  on  or  before  the  union  meeting  of  Novem- 
ber 16, 1955,  they  signed  cards  authorizing  the  Union 
to  represent  them.  Whiteside,  the  Union's  repre- 
sentative, had  misplaced  or  lost  the  original  cards 
bearing  the  employees'  signatures,  and  therefore 
they  were  not  produced  at  the  hearing.  There  was 
no  showing  that  they  could  not  have  been  produced 
had  there  been  an  exercise  of  reasonable  diligence 
in  the  matter,  but  upon  mature  consideration  I  am 
persuaded  that  this  faihire  to  produce  the  original 
cards  is  not  fatal  to  proof  of  a  majority.  The  oral  tes- 
timony alone  of  the  6  employees  that  they  had  desig- 
nated the  Union,  if  believed,  would  be  probative]  y 
sufficient  to  establish  that  the  designations  were 
made,  for  it  is  not  required  that  such  designations  be 
made  in  writing  or  in  any  prescribed  form.  Action, 
such  as  participating  in  picket  line  duty,  might, 
under  some  circumstances,  be  sufficient  to  establish 
authorization.  I  do  not  think  therefore  that  we  are 
confronted  with  proof  of  the  contents  of  a  document 
calling  for  a  strict  application  of  the  best  evidence 
rule.  Authorization  forms  which,  according  to  the 
credible  testimony,  are  identical  with  those  bearing 
the  employees'  signatures,  were  received  in  evidence 
and  I  do  not  undei'stand  that  any  question  is  raised 
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that  these  were  in  fact  the  forms  used  to  obtain  au- 
thorizations. Two  of  the  6  employees  testified  that 
when  they  signed  the  authorization  cards  they  un- 
derstood that  they  were  merely  for  the  purpose  of 
having  a  union  meeting,  but  they  admitted  that  at 
the  meeting  of  November  16,  they  understood  that 
the  cards  had  the  effect  of  designating  the  Union 
their  bargaining  representative,  and  they  did  noth- 
ing then  or  thereafter  prior  to  the  petition  of  Janu- 
ary 12,  which  could  reasonably  be  construed  as 
revoking  or  modifying  their  assent  to  union  repre- 
sentation. 

A  seventh  employee,  Richard  Hachenberg,  was  at 
the  time  of  the  hearing  serving  National  Guard  duty 
and  was  therefore  not  available  to  testify.  Employee 
Bishop  testified  that  Hachenberg  gave  him  an  au- 
thorization card  bearing  Hachenberg 's  name  for 
transmittal  to  Whiteside  at  the  union  meeting  on 
November  16,  and  Whiteside  testified  that  he  re- 
ceived from  Bishop  an  authorization  card  bearing 
Hachenberg 's  name  on  that  occasion.  The  testimony 
was  that  Hachenberg  attended  the  meeting  near  its 
close,  having  been  detained  from  earlier  attendance 
by  National  Guard  duty.  It  was  Bishop's  further 
credible  testimony  that  Hachenberg  signed  the  peti- 
tion of  January  12,  only  after  Bishop  had  informed 
him  that  Whiteside  had  advised  that  all  those  who 
had  authorized  the  Union  as  their  bargaining  repre- 
sentative, sign  it.  The  only  two  names  affixed  to  the 
petition  on  January  12,  were  those  of  McCoy  and 
Squire  who  did  not  sign  authorization  cards,  and  all 
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seven  of  the  names  affixed  to  the  petition  on  the  fol- 
lowing day,  after  Whiteside  had  issued  his  advice 
through  Bishop,  were  employees  who,  according  to 
the  testimony,  had  signed  authorization  cards. 

Although  entertaining  doubts  in  the  first  instance 
because  of  the  failure  of  Hachenberg  to  testify  and 
the  failure  to  produce  the  authorization  card  bearing 
his  signature,  on  further  consideration  I  am  per- 
suaded to  the  view  that  these  omissions  were  not 
fatal,  for  on  the  basis  of  the  credible  testimony  of 
Bishop  and  Whiteside  and  the  entire  circumstances 
iisclosed  by  the  testimony,  I  am  convinced  the 
Hachenberg  did  in  fact  authorize  the  Union  to  act  as 
bis  bargaining  representative.  His  action  alone  in 
tianding  Bishop  an  authorization  card  bearing  his 
name  for  transmittal  to  the  Union's  representative 
a])])ears  to  me  to  be  entirely  inconsistent  with  any 
conclusion  except  that  he  did  thereby  intend  to,  and 
:lid  in  fact,  designate  the  Union  his  bargaining 
L'epresentative. 

D.     (.onchisions 

It  is  found  that  on  January  4,  1956,  when  the 
Union  requested  recognition  and  bargaining  lights, 
and  on  January  11,  1956,  when  the  Respondent  re- 
fused to  recognize  and  bargain  with  the  Union,  the 
Union  had  been  designated  by  a  majority  of  em- 
ployees in  an  appropriate  unit.  It  accordingly  is 
found  that  the  Respondent  in  refusing  to  recognize 
and  bargain  with  the  Union  violated  Section  8  (a) 
(1)  and  (5)  of  the  Act.  Further,  in  offering  induce- 
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ments  to  emploj^ees  as  a  reward  for  repudiating 
union  representation ;  in  participating  in  and  foster- 
ing the  antiunion  petition  of  January  12,  1956 ;  and 
in  Foreman  Thrash 's  veiled  threat  of  plant  closure 
in  the  event  of  union  authorization,  the  Respondent 
interfered  with,  restrained  and  coerced  its  employ- 
ees in  violation  of  Section  8  (a)  (1)  of  the  Act. 

IV.     The  effect  of  the  mif air  labor  practices 
upon  commerce 

The  activities  of  the  Respondent  set  forth  in  Sec- 
tion III,  above,  occurring  in  connection  with  the 
operations  of  the  Respondent  described  in  Section  I 
above,  have  a  close,  intimate,  and  substantial  rela- 
tion to  trade,  traffic,  and  commerce  among  the  sev- 
era  States  and  tend  to  lead  to  labor  disputes 
burdening  and  obstructing  commerce  and  the  free 
flow  of  commerce. 

Upon  the  basis  of  the  foregoing  findings  of  fact 
and  upon  the  entire  record  in  the  case,  I  make  the 
following : 

Conclusions  of  Law 

1.  The  Union  is  a  labor  organization  within  the 
meaning  of  Section  2  (5)  of  the  Act. 

2.  Since  November  16,  1955,  the  Union  has  been, 
and  now  is  the  exclusive  representative  of  all  Re- 
spondent's employees  in  the  following  unit  appropri- 
ate for  purposes  of  collective  bargaining  within  the 
meaning  of  Section  9  (a)  of  the  Act: 
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All  employees  employed  by  the  Respondent  at  its 
Central  Point,  Oregon  plant  to  service,  repair  and 
maintain  tractors  and  heavy  machinery,  including 
parts  men  and  maintenance  men,  but  excluding  office 
clerical  employees,  salesmen,  supervisors,  guards, 
and  professional  employees,  as  defined  by  the  Act. 

3.  By  refusing  on  and  after  January  11,  1956,  to 
bargain  collectively  with  the  Union  as  exclusive  rep- 
resentative of  employees  in  the  above  appropriate 
unit,  the  Respondent  has  engaged  in  and  is  engaging 
in  unfair  labor  practices  within  the  meaning  of  Sec- 
tion 8  (a)  (5)  of  the  Act. 

4.  By  interfering  with,  restraining  and  coercing 
its  employees  in  the  exercise  of  rights  guaranteed  in 
Section  7  of  the  Act,  the  Respondent  has  engaged  in 
and  is  engaging  in  unfair  labor  practices  within  the 
meaning  of  Section  8  (a)  (1)  of  the  Act. 

5.  The  aforesaid  unfair  labor  practices  affect 
commerce  within  the  meaning  of  Section  2  (6)  and 
(7)  of  the  Act. 

Recommendations 

Upon  the  basis  of  the  foregoing  findings  of  fact 
and  conclusions  of  law  and  upon  the  entire  record  in 
the  case,  it  is  recommended  that  the  Respondent, 
Howard-Cooper  Corporation,  Portland,  Oregon,  its 
officers,  agents,  successors  and  assigns,  shall : 

1.     Cease  and  desist  from: 

(a)  Refusing  to  bargain  collectively  with  the 
Union  as  the  exclusive  representative  of  all  employ- 
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ees  ill  the  uiiit  above  found  to  be  appropriate,  \vith 
respect  to  rates  of  pay,  wages,  hours  of  work,  and 
other  conditions  of  eniployment ; 

(b)  Discoiu'agiiig  membership  in  or  activities  on 
behalf  of  the  Union  or  any  other  labor  organization, 
by  seeking  thi'ough  threats  or  the  granting  of  or 
promise  of  benefits  to  induce  its  employees  to  re- 
pudiate or  to  refrain  from  membership  in  or  activi- 
ties on  behalf  of  the  Union,  or  any  other  labor  or- 
ganization ; 

(c)  In  any  like  or  related  manner  interfering 
with,  restraining,  or  coercing  its  employees  in  the 
exercise  of  their  rights  to  self-organization,  to  form 
and  join  labor  organizations,  to  bargain  collectively 
through  representatives  of  their  own  choosing,  and 
to  engage  in  concerted  activities  for  the  purpose  of 
collective  bargaining  or  other  mutual  aid  or  protec- 
tion as  guaranteed  in  Section  7  of  the  Act,  or  to  re- 
frain from  any  or  all  such  activities  except  to  the 
extent  that  such  right  may  he  affected  by  an  agree- 
ment requiring  membership  in  a  labor  organization 
as  a  condition  of  employment,  as  authorized  in  Sec- 
tion 8  (a)  (3)  of  the  Act. 

2.  Take  the  following  affirmative  action  designed 
to  effectuate  the  policies  of  the  Act : 

(a)  Upon  request,  bargain  collectively  with  the 
Union  as  the  exclusive  representative  of  employees 
in  the  unit  described  above  and  fomid  to  be  appro- 
priate, with  respect  to  rates  of  pay.  wages,  hours  of 
work,  and  other  conditions  of  employment,  and  if  an 
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understanding  is  reached,  embody  such  understand- 
ing in  an  agreement ; 

(b)  Post  at  its  place  of  business  in  Central 
Point,  Oregon,  copies  of  the  notice  attached  hereto 
marked  Appendix.  Copies  of  the  notice,  to  be  fur- 
nished by  the  Eegional  Director  for  the  Nineteenth 
Region,  Seattle,  Washington,  shall,  after  being  duly 
signed  by  Respondent's  representative,  be  posted  by 
the  Respondent  immediately  upon  receipt  thereof, 
and  maintained  by  it  for  a  period  of  sixty  ^60)  days 
thereafter  in  conspicuous  places,  including  all  f)laces 
where  notices  to  employees  are  customarily  posted. 
Reasonable  steps  shall  be  taken  by  the  Respondent 
to  insure  that  said  notices  are  not  altered,  defaced, 
or  covered  by  any  other  material ; 

(c)  Notify  the  Regional  Director  for  the  Nine- 
teenth Region  in  writintr.  within  twenty  (20)  days 
from  the  date  of  the  service  of  this  Intermediate 
Report  and  Recommended  Order,  what  steps  the 
Respondent  has  taken  to  comply  therewith. 

It  is  further  recommended  that,  imless  within 
twenty  (20)  days  from  the  date  of  the  service  of  this 
Intermediate  Report  and  Recommended  Order  the 
Respondent  notifies  said  Regional  Director  that  it 
will  comply  with  the  foregoing  reconunendations,  the 
Board  issue  an  order  requiring  the  Respondent  to 
take  the  aforesaid  action. 

Dated  this  .  .  day  of  July.  1956. 

/s/ willia:^  e.  spencer. 

Trial  Examiner. 
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Appendix 

Notice  to  All  Employees 

Pursuant  to 

The  Recommendations  of  a  Trial  Examiner 

of  the  National  Labor  Eelations  Board,  and  in  order 
to  effectuate  the  policies  of  the  National  Labor  Rela- 
tions Act,  we  hereby  notify  our  employees  that : 

We  Will  Not  discourage  membership  in  Interna- 
tional Union,  Allied  Industrial  Workers  of  America, 
AFL-CIO,  or  in  any  other  labor  organization,  by 
seeking  through  threats  or  the  granting  of  or  prom- 
ise of  benefits  to  induce  our  employees  to  repudiate 
or  to  refrain  from  membership  in  or  activities  on 
behalf  of  the  above-named  or  any  other  labor  or- 
ganization. 

We  Will  Not  interfere  with,  restrain,  or  coerce 
our  employees  in  the  exercise  of  their  right  to  self- 
organization,  to  form,  join,  or  assist  the  above- 
named  or  any  other  labor  organization,  to  bargain 
collectively  through  representatives  of  their  own 
choosing,  or  to  refrain  from  any  and  all  such  activi- 
ties, except  to  the  extent  that  such  right  may  be 
affected  by  an  agreement  requiring  membership  in 
a  labor  organization  as  a  condition  of  employment, 
as  authorized  in  Section  8  (a)  (3)  of  the  Act. 

We  Will  bargain  collectively,  upon  request,  with 
the  above-named  labor  organization,  as  the  exclusive 
representative  of  all  employees  in  the  appropriate 
unit,  with  respect  to  wages,  rates  of  pay,  hours  of 


vs.  Howard-Cooper  Corporation  29 

employment  ami  other  conditions  of  employment, 
and  if  an  understanding  is  reached,  embody  such 
understanding  in  a  signed  agreement.  The  appro- 
priate unit  is : 

All  employees  of  the  Central  Point,  Oregon,  plant 
engaged  in  servicing,  repairing  and  maintaining 
tractors  and  heavy  machinery,  including  parts  men 
and  maintenance  men,  but  excluding  office  clerical 
employees,  salesmen,  supervisors,  guards,  and  pro- 
fessional employees  as  defined  by  the  Act. 

All  our  employees  are  free  to  become  and  remain 
members  of  the  above-named  or  any  other  labor  or- 
ganization. 

HOWARD-COOPER 
CORPORATION, 
(Employer.) 

Dated 

By   , 

(Representative.)  (Title.) 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced,  or 
covered  by  any  other  material. 


[Title  of  Board  and  Cause.] 

ERRATUM 

The  name  of  the  labor  organization  involved  in 
the  subject  case  is  corrected  to  read:  International 
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above-entitled  proceeding,  finding  that  the  Respond- 
ent had  engaged  in  and  was  engaging  in  certain  un- 
fair labor  practices  and  recommending  that  it  cease 
and  desist  therefrom  and  take  certain  affirmative 
action,  as  set  forth  in  the  copy  of  the  Intermediate 
Report  attached  hereto.  Thereafter,  the  Respondent 
filed  exceptions  to  the  Intermediate  Report. 

The  Board  has  reviewed  the  rulings  of  the  Trial 
Examiner  made  at  the  hearing  and  finds  that  no 
prejudicial  error  was  committed.  The  rulings  are 
hereby  affirmed.  The  Board  has  considered  the  In- 
termediate Report,  the  exceptions,  and  the  entire 
record  in  the  case,  and  hereby  adopts  the  findings, 
conclusions,  and  recommendations  of  the  Trial  Ex- 
aminer, with  the  following  additions : 

The  Trial  Examiner  found  that  a  majoritj^  of  the 
Respondent's  employees  in  an  appropriate  unit  had 
designated  the  Union  as  their  representative  and 
that,  therefore,  the  Respondent  refusd  to  bargain 
with  the  Union  in  violation  of  Section  8  (a)  (5)  of 
the  Act.  The  Respondent's  exceptions,  in  the  main, 
attack  the  validity  of  the  finding  of  majority  desig- 
nation by  the  Trial  Examiner  because  of  the  absence 
of  direct  proof  that  employee  Hachenberg,  whose 
designation  is  needed  to  establish  the  Union's  ma- 
jority, had  authorized  the  Union  to  represent  him. 

Of  the  12  employees  whom  the  parties  agreed 
were  in  the  appropriate  unit,  6  testified  that  they 
had  signed  cards  authorizing  the  Union  to  represent 
them.  Although  fho  cards  were  not  produced  at  the 
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hearing,  and  there  was  no  showing  that  they  could 
not  have  been  produced  through  the  exercise  of  due 
diligence,  it  is  clear  that  the  testimony  of  the  em- 
ployees involved  is  itself  probative  of  the  Union's 
majority  status.^  On  the  basis  of  their  testimony,  we 
find,  as  did  the  Trial  Examiner,  that  these  6  em- 
ployees did  in  fact  designate  the  Union  as  their 
representative. 

As  to  the  crucial  seventh  employee,  Richard 
Hachenberg,  who  allegedly  also  signed  a  card  but 
was  unable  to  appear  as  a  witness  at  the  hearing  be- 
cause he  was  serving  National  Guard  duty,  employee 
Bishop  testified  that,  when  he  called  at  Hachen- 
berg's  home  to  offer  him  a  ride  to  the  Union  meet- 
ting  being  held  that  evening,  Hachenberg  did  'not 
accompany  him  but  gave  him  a  union  authorization 
card  appearing  to  bear  Hachenberg 's  signature  for 
transmittal  to  Whiteside,  the  Union  representative, 
and  that  he.  Bishop,  turned  the  card  over  to  White- 
side at  the  meeting.  Whiteside  testified  that  among 
the  cards  he  received  was  one  bearing  Hachenberg 's 
name.  Bishop  also  testified  that  Hachenberg  arrived 
late  at  the  meeting.  He  further  testified  that,  at  the 
beginning  of  the  January  13  work  day,  he  informed 
Hachenberg,  in  response  to  the  latter 's  inquiry,  that 
Whiteside  advised  all  w^ho  had  signed  cards  to  sign 
the  petition  posted  on  January  12,  in  order  to  pro- 
tect themselves.  Subsequently,  the  names  of  the  6 
employees  found  above  to  have  designated  the  Union 
to  represent  them,  and  that  of  Hachenberg,  were 


2Idpho  Egg  Producers,  111  NLRB  93,  107  (IR), 
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added  to  the  petition.  Like  the  Trial  Examiner,  we 
find,  upon  the  basis  of  the  foregoing  uncontroverted 
evidence,  and  the  record  as  a  whole,  that  Hachen- 
berg  had  also  designated  the  Union  to  represent 
him. 

We  accordingly  find,  as  did  the  Trial  Examiner, 
that  the  Respondent  unlawfully  refused  to  bargain 
with  the  Union. 

ORDER 

Upon  the  entire  record  in  the  case,  and  pursuant 
to  Section  10  (c)  of  the  National  Labor  Relations 
Act,  as  amended,  the  National  Labor  Relations 
Board  hereby  orders  that  the  Respondent,  Howard- 
Cooper  Corporation,  Portland,  Oregon,  its  officers, 
agents,  successors,  and  assigns,  shall: 

1.     Cease  and  desist  from: 

(a)  Refusing  to  bargain  collectively  with  the 
Union  as  the  exclusive  representative  of  all  employ- 
ees at  the  Respondent's  Central  Point,  Oregon, 
branch  plant,  in  the  unit  found  to  be  appropriate  in 
the  Intermediate  Report,  with  respect  to  rates  of 
pay,  wages,  hours  of  work,  and  other  conditions  of 
employment ; 

(b)  Discouraging  membership  in  or  activities  on 
behalf  of  the  Union  or  any  other  labor  organization, 
by  seeking  through  threats  or  the  granting  of  or 
promise  of  benefits  to  induce  its  employees  to  re- 
pudiate or  to  refrain  from  membership  in  or  activi- 
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ties  on  behalf  of  the  Union,   or   any  other  labor 
organization ; 

(c)  In  any  like  or  related  manner  interfering 
with,  restraining,  or  coercing  its  employees  in  the 
exercise  of  their  rights  to  self-organization,  to  form 
and  join  labor  organizations,  to  bargain  collectively 
through  representatives  of  their  own  choosing,  and 
to  engage  in  concerted  activities  for  the  purpose  of 
collective  bargaining  or  other  mutual  aid  or  protec- 
tion as  guaranteed  in  Section  7  of  the  Act,  or  to  re- 
frain from  any  or  all  such  activities  except  to  the 
extent  that  such  right  may  be  affected  by  an  agree- 
ment requiring  membership  in  a  labor  organization 
as  a  condition  of  employment,  as  authorized  in  Sec- 
tion 8  (a)  (3)  of  the  Act. 

2.  Take  the  following  affirmative  action  which  the 
Board  finds  will  effectuate  the  policies  of  the  Act: 

(a)  Upon  request,  bargain  collectively  with  the 
Union  as  the  exclusive  representative  of  employees 
in  the  unit  heretofore  found  appropriate,  with  re- 
spect to  rates  of  pay,  wages,  hours  of  work,  and 
other  conditions  of  employment,  and  if  an  under- 
standing is  reached,  embody  such  understanding  in  a 
signed  agreement ; 

(b)  Post  at  its  place  of  business  in  Central 
Point,  Oregon,  copies  of  the  notice  attached  hereto.^ 


3If  this  Order  is  enforced  by  a  United  States 
Court  of  Appeals,  the  notice  shall  be  amended  by 
substituting  for  the  words  "A  Decision  and  Order," 
the  words  "A  Decree  of  the  United  States  Court  of 
Appeals,  Enforcing  an  Order." 


36  National  Labor  Relations  Board 

Copies  of  the  notice,  to  be  furnished  by  the  Regional 
Director  for  the  Nineteenth  Region,  Seattle,  Wash- 
ington, shall,  after  being  duly  signed  by  Respond- 
ent's representative,  be  posted  by  the  Respondent 
immediatel}^  upon  receipt  thereof,  and  maintained  by 
it  for  a  period  of  sixty  (60)  days  thereafter  in  con- 
spicuous places,  including  all  places  where  notices  to 
employees  are  customarily  posted.  Reasonable  steps 
shall  be  taken  by  the  Respondent  to  insure  that  said 
notices  are  not  altered,  defaced,  or  covered  by  any 
other  material. 

(c)  Notify  the  Regional  Director  for  the  Nine- 
teenth Region  in  writing,  within  ten  (10)  days  from 
the  date  of  this  Order,  what  steps  the  Respondent 
has  taken  to  compl}^  herewith. 

Dated,  Washington,  D.  C,  Feb.  5,  1957. 

BOYD  LEEDOM, 
Chairman ; 

ABE  MURDOCK, 
Member ; 

PHILIP  RAY  RODGERS, 

Member ; 

STEPHEN  S.  BEAN, 

Member. 

[Seal]  NATIONAL  LABOR 

RET.ATTONS  BOARD. 
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Before  the  National  Labor  Relations  Board, 
Nineteenth  Region 

Case  No.  36— CA— 724 
In  the  Matter  of : 

HOWARD-COOPER  CORPORATION, 

and 

INTERNATIONAL  UNION,  UNITED  AUTO- 
MOBILE, AIRCRAFT  AND  AGRICUL- 
TURAL IMPLEMENT  WORKERS  OF 
AMERICA  (UAW  CIO),  AFL-CIO 

TRANSCRIPT  OF  PROCEEDINGS 

Monday,  June  25,  1956 

Pursuant  to  notice,  the  above-entitled  matter  came 
on  for  hearing  at  10  o'clock  a.m. 

Before : 

WILLIAM  E.  SPENCER, 
Trial  Examiner. 

Appearances : 

MELTON  BOYD,  ESQ., 

Appearing  on  Behalf  of  General  Coimsel, 
National  Labor  Relations  Board. 

J.  P.  STIRLING,  ESQ., 

Appearing  on  Behalf  of  Howard-Cooper 

Cor]3oration,  tho  Respondeiit. 
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HARRY  WHITESIDE, 

Appearing  on  Behalf  of  International 
Union,  United  Automobile,  Aircraft  and 
Agricultural  Implement  Workers  of 
America  (UAW-CIO),  AFL-CIO,  the 
Charging  Party. 

Trial  Examiner  Spencer:  The  hearing  is  in 
order. 

This  is  a  formal  hearing  before  the  National  Labor 
Relations  Board  in  the  matter  of  Howard-Cooper 
Corporation  and  International  Union,  United  Auto- 
mobile, Aircraft  and  Agricultural  Implement  Work- 
ers of  America  (UAW-CIO),  AFL-CIO,  Case  No. 
36-CA-724. 

The  Trial  Examiner  appearing  for  the  National 
Labor  Relations  Board  is  William  E.  Spencer. 

I  note  the  following  appearances :  For  the  Gen- 
eral Counsel,  Melton  Boyd,  Esquire;  for  the  Re- 
spondent, J.  P.  Stirling,  Esquire,  of  Portland, 
Oregon ;  for  the  Charging  Union,  Harry  Whiteside, 
Oakland,  California. 

Mr.  Whiteside,  I  take  it  you  are  not  an  attorney'? 

Mr.  Whiteside :     No,  sir.  [3*] 

*     *     * 

Mr.  Boyd:  I  will  make  available  to  the  Trial 
Examiner  at  this  time  document  marked  for  identi- 
fication General  Counsel's  Exhibit  1,  being  made  up 
of  the  following  included  documents,  which  I  ask  the 
Reporter  to  mark  A,  B,  C,  in  sequence : 

1-A,  being  the  charge  against  the  employer,  filed 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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on  January  23i'd ;  B,  the  proof  of  service  thereof ;  C, 
the  notice  of  hearing  upon  this  complaint;  D,  the 
complaint  itself ;  E,  the  proof  of  service  of  the  com- 
plaint, charge  and  notice  of  hearing  and  F,  the  an- 
swer of  the  Respondent. 

(Thereupon,  the  documents  above  referred  to 
were  marked  General  Counsel's  Exhibits  Nos. 
1-A  to  1-F,  inclusive,  for  identification.) 

Mr.  Boyd:  These  documents  are  in  duplicate  in 
General  [4]  Counsel's  Exhibit  1,  and  I  offer  them  in 
this  record  and  in  evidence. 

Trial  Examiner :  Uo  you  have  any  objection,  Mr. 
Stirling  ? 

Mr.  Stirling:     i  have  no  objection. 

Trial  Examiner :     They  are  received. 

(The  documents  heretofore  marked  General 
Counsel's  Exhibits  Nos.  1-A  to  1-F,  inclusive, 
for  identification,  were  received  in  evidence.) 

Mr.  Boyd:  May  I  bring  to  the  Trial  Examiner's 
attention  the  answer  of  the  Respondent  is  a  general 
denial  of  all  matters  alleged  in  the  complaint. 

Trial  Examiner:  That  includes  jurisdiction,  I 
take  it? 

Mr.  Boyd:  It  does,  but  I  have  discussed  this 
matter  with  Counsel,  and  1  believe  I  'm  correct  in  the 
following,  and  I  ask  him  to  verify  it  as  I  proceed : 

The  allegations  of  paragraph  numbered  I,  which 
are  the  commerce  facts,  they  will  now  stipulate  are 
to  be  admitted  as  a  fact. 

Mr.  Stirling:     That's  right. 
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Mr.  Boyd:  The  allegations  of  Paragraph  II,  a 
legal  conclusion  that  the  operations  of  the  employer 
affect  commerce,  they  are  stipulating  to  that,  ad- 
mitting that  to  be  the  effect  of  the  employer's  oper- 
ations. Is  that  correct  ?  M 

Mr.  Stirling:     That's  right. 

Mr.  Boyd :  Paragraph  III,  the  status  of  the  [5] 
labor  organization,  as  a  labor  organization,  they're 
admitting  that  to  be  a  fact. 

Mr.  Stirling :     That 's  right. 

Mr.  Boyd :  Paragrajoh  numbered  IV,  description 
of  the  unit  of  employees  appropriate  for  collective 
bargaining,  they're  admitting  that  that  is  an  ap- 
propriate unit,  and  it  may  be  so  found  by  the  Board. 

Mr.  Stirling :     It  may  be  so  stipulated. 

Mr.  Boyd:  Paragraph  numbered  VI  alleges  cer- 
tain information.  It's  my  imderstanding  that  they 
will  admit  fully  the  allegations  of  paragraph  num- 
bered VI. 

Mr.  Stirling:  No,  I  don't  believe  that's  so,  Mr. 
Boyd.  We  would  admit  that  we  did  receive  a  letter 
from  Mr.  Whiteside.  Whatever  conclusions  may  be 
drawn  from  that  may  be— — 

Mr.  Boyd :  Rather  than  develop  that  by  a  stipu- 
lation, it's  so  brief  and  it  will  come  into  the  testi- 
mony, and  we'll  proceed  from  there  with  the 
adducing  of  evidence. 

Trial  Examiner:  All  right.  Then  the  matter  of 
commerce,  status  of  the  union  as  a  labor  organiza- 
tion, and  the  appropriateness  of  the  unit  as  alleged 
in  the  complaint,  are  matters  that  are  stipulated  to  ? 

Mr.  Boyd :     That  is  right. 
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Mr.  Stirling :     That's  right. 

Mr.  Boyd:  I  would  call  as  our  first  witness,  if 
the  Trial  Examiner  is  ready,  Mr.  Whiteside.  [6] 

HARRY  WHITESIDE 
a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Boyd: 

Q.     Your  name  is  what? 

A.  Harry  Whiteside,  International  Representa- 
tive, United  Auto  Workers. 

Q.  Were  you  so  employed  in  the  latter  part  of 
last  year  and  the  early  part  of  this  year? 

A.    Yes. 

Q.     In  what  capacity? 

A.     International  Representative. 

Q.  And  in  what  area  were  you — ^to  what  area 
were  you  assigned  at  that  time? 

A.  I  was  assigned  Oregon  since  April  of  1955 
through  February  the  2nd. 

Q.     Of  '56?  A.     Yes. 

Q.  At  the  present  time,  to  where  are  you  as- 
signed ? 

A.    I'm  assigned  to  Salt  Lake  temporarily. 

Q.  And  is  any  other  representative  of  the  UAW 
assigned  now  to  this  territory? 

A.  No.  We're  using  national  AFL-CIO  repre- 
sentatives. 
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(Testimony  of  Harry  Whiteside.) 

Q.  Directing  your  attention  to  the  operations  of 
the  Howard-Cooper  Corporation  at  Central  Point, 
Oregon,  did  you  in  your  [7]  capacity  as  a  represent- 
ative of  the  UAW-CIO  make  any  effort  to  organize 
the  employees  of  that  company?  A.     Yes. 

Q.     When'? 

A.  Approximately  November  7th  is  when  I  first 
delivered  the  leaflet  book  to  the  feUows  at  the  plant 
at  their  work. 

Q.     That's  last  year,  1955?  A.    Yes. 

Q.     What  was  that  which  you  delivered  to  them? 

A.  I  delivered  leaflets,  and  stapled  to  it  an  au- 
thorization card. 

Q.  Now,  did  you  get  back  from  any  of  them  these 
authorization  cards? 

A.  The  first  delivery  that  I  can  recall,  I  think  I 
received  none  the  first  delivery.  Then  approximately 
around  the  16th  of  the  month,  I  called  a  meeting  and 
in  between  the  7th  and  the  16th  I  had  been  handed 
one  or  two  cards,  but  by  the  meeting  of  the  night  of 
the  16th,  I  had  seven.  Some  had  been  mailed;  some 
had  been  handed  to  me. 

Q.  I  hand  you  a  document  marked  for  identifica- 
tion General  Counsel's  Exhibit  No.  2  and  ask  you  to 
state  whether  that  is  the  form  of  the  card  that  you 
issued  with  your  literature  on  the  night  of  Novem- 
ber 7th  ?  A.     Yes,  this  is  the  type  of  card. 

(Thereupon,  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  2  for 
identification.)  [8] 
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(Testimony  of  Harry  Whiteside.) 

Q.  In  the  form  that  you  got  the  cards  from  the 
employees  ?  A.    Yes. 

Mr.  Boyd:  I  offer  in  evidence  General  Counsel 
Exhibit  No.  2. 

Mr.  Stirling:     Let's  see  the  card  he  looked  at. 

Mr.  Boyd :     All  right. 

Mr.  Stirling :     I  have  no  objection. 

Trial  Examiner:    Received. 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  2  for  identification  was 
received  in  evidence.) 


GENERAL  COUNSEL'S  EXHIBIT  No.  2 

Mail  This  Card  Today 

Authorization  for  Union  Representation  Under  the 
Federal  Labor  Laws  of  the  United  States  Gov- 
ernment ! 

Do  you  want  the  UAW-CIO  to  bargain  for  you  for  a 
signed  labor  contract  providing  for  wage  in- 
creases, better  vacation  pay,  job  security,  and 
other  improved   conditions  of  employment? 

YES  D    NoD     I>ate 

My  Signature Phone 

(Write — do  not  print) 

My  Address    

City Zone  No 

I  am  employed  by Co How  long? 
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(Testimony  of  Harry  Whiteside.) 

Kind  of  work  I  do Dept 

Present  Wage  Rate  $ 

I  am  on :  Day  Q      Swing-  □      Graveyard  Q  Shift 

Drop  This  Filled-Out  Card  in  the  Mail  Box  Today! 

All  cards  are  kept  confidential  by  the  UAW-CIO 
and  by  the  Federal  Government. 

Received  in  evidence  June  25,  1956. 


Q.  (By  Mr.  Boyd) :  Having  received  these  cards 
from  the  seven  individuals,  what  action  did  you 
then  take  in  November  of  1955  °i 

A.  Well,  at  the  meeting,  I  explained  to  the  fel- 
lows the  meaning  of  the  card,  and,  at  the  end  of  the 
meeting,  request  of  the  fellows  in  the  shop  was  that 
I  hold  up  the  cards  until  after  the  first  of  the  year, 
until  after  they  had  had  their  holidays,  and  had 
been  paid  for  it,  plus  that  the  company  may  give 
them  a  turkey  at  Christmas  at  a  party.  They  didn't 
want  to  have  it  stymied,  and  to  hold  the  election  up. 

Q.  So,  no  action  was  taken  at  that  time  in  com- 
pliance with  their  request?  A.     That's  right. 

Q.  You  say  that  you  received  seven  of  these 
cards?  A.    Yes. 

Q.     Where  are  the  cards  that  you  received?  [9] 

A.  The  cards  that  I  received  are  now  in  all  pos- 
sibility with  the  fellow  I  turned  my  files  over  to 
when  I  left,  which  is  Ken  Gilley.  which  is  now  sta- 
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(Testimony  of  Harry  Whiteside.) 

tionocl  in  San  Diego,  and  is  on  a  two- week  vacation. 

He's  gone  three  weeks. 

Q.  When  did  you  learn  that  you  did  not  have 
them  in  your  files'? 

A.  When  I  received  the  letter  for — well,  when 
I  found  out  I  didn't  have  them  in  my  file  was  just 
about  four  or  five  days  ago,  when  I  was  going 
through  the  files. 

Q.    And  the  last  search  you  made  was  when? 

A.     Sunday. 

Q.     Sunday,  this  last  week  end? 

A.  I  went  over  my  files  on  Sunday,  this  last 
week. 

Q.  Do  you  recall  the  names  of  the  seven  people 
from  whom  you  secured  cards?  A.     Yes. 

Q.     Will  you  state  their  names,  please? 

A.  May  I  make  a  statement  first,  or  shall  I 
make  a  statement  of  the  names?  I'll  make  a  state- 
ment of  the  names.  One  was  Bishop — by  the  way, 
Mr.  Hearing  Officer,  I  can't  recall  all  the  first 
names. 

Trial  Examiner:  Yes,  just  to  the  best  of  your 
recollection. 

The  Witness:     Yes.  Bishop,  Billups 

Trial  Examiner:     What's  that  second  one? 

The  Witness :     Billups.  [10] 

Mr.  Boyd:     B-i-1-l-u-p-s. 

The  Witness:  Brown,  Long,  Henagar,  and  I 
think  Hamburg. 

Q.  (By  Mr.  Boyd) :  That  is  Hachenberg,  I  be- 
lieve the  testimony  will  develop — H-a-c-h-e-n-b-e-r-o-. 
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A.     Is  that  seven? 

Trial  Examiner:  No;  that's  five,  the  way  I 
get  it. 

Mr.  Stirling:     Six. 

Trial  Examiner:  I  have  Bishop,  Billups,  Brown, 
Long,  Haehenberg. 

Mr.  Boyd :    And  Henagar,  he  mentioned. 

Trial  Examiner:  Oh,  that's  an  additional  one. 
I  thought  you  were  correcting  the  spelling. 

Mr.  Boyd:  No.  I  was  correcting  the  spelling 
and  pronunciation  of  Haehenberg. 

Trial  Examiner :     That  makes  six. 

Q.     (By  Mr.  Boyd):     There's  one  more? 

A.     Well 

Q.  Let  me  point  to  the  indi^ddual  in  the  seat  sec- 
ond from  the  end  back  here  on  the  front  row. 

A.     Curtis.  That's  connect. 

Q.  Then  it's  my  understanding  from  your  testi- 
mony that  each  of  these  seven  named  persons  had 
given  you  a  card  authorizing  you  to  represent  them 
in  bargaining?  A.    Yes. 

Q.  But  you  took  no  action  on  it  until  after  the 
first  of  the  [11]  year?  A.     That's  correct. 

Q.  Now,  I  hand  you  a  document  marked  for 
identification  as  General  Counsel's  Exhibit  No.  3 
and  ask  whether  you  can  identify  that  document  ? 

A.    Yes. 

(Thereupon,  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  3 
for  identification.) 
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Q.  (By  Mr.  Boyd)  :  What  do  you  identify  Gen- 
eral Counsel's  Exhibit  3  to  be? 

A.  That's  the  letter  of  recognition  and  asking 
for  bargaining  rights. 

Q.  And  that  was — what  did  you  do  with  that 
letter? 

A.  I  mailed  that  to  Mr.  Heaton,  the  plant  man- 
ager, on  January  4th. 

Mr.  Boyd:  I  offer  in  evidence  General  Counsel's 
Exhibit  No.  3. 

Mr.  Stirling:     I  have  no  objection. 

Trial  Examiner:     Received. 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  3  for  identification,  was 
received  in  evidence.) 


GENERAL  COUNSEL'S  EXHIBIT  No.  3 

Address  reply  to: 

Harry  Whiteside,  International  Representative, 
Region  No.  6,  UAW-AFL-CIO, 
404  Woodlark  Building, 
Portland  5,  Oregon. 

Ph. :  CApitol  3-0365. 

January  4,   1956. 

Howard  Cooper  Sales  &  Service, 
419  North  Pacific  Highway, 
Central  Point,  Oregon. 

Attention:  Mr.  H.  R.  Heaton,  Manager. 
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Gentlemen : 

You,  and  each  of  you,  are  hereby  notified  that  the 
International  Union,  United  Automobile,  Aircraft 
and  Agricultural  Implement  Workers  of  America 
(UAW-CIO),  affiliated  with  the  American  Federa- 
tion of  Labor  and  Congress  of  Industrial  Organi- 
zations, now  represent  a  majority  of  your  produc- 
tion, service,  repair,  and  maintenance  employees. 

We  request  that  you  recognize  us  as  the  exclu- 
sive representative  of  the  above-named  employees 
for  the  purposes  of  collective  bargaining. 

We  also  advise  you  not  to  enter  into  any  agree- 
ment or  recognize  any  other  agent  of  collective  bar- 
gaining as  the  representative  of  these  emiDloyees 
until  and  unless  certified  by  the  National  Labor  Re- 
lations Board. 

Please  contact  the  writer  at  the  address  shown 
above  so  that  we  may  arrange  a  mutually  agreeable 
time  to  meet  for  the  purpose  of  discussing  this 
matter  and  perhaps  begin  negotiations  for  a  labor 
contract  for  your  employees. 

Very  truly  yours, 

INTERNATIONAL  UNION,  UNITED  AUTO- 
MOBILE, AIRCRAFT  AND  AGRICUL- 
TURAL IMPLEMENT  WORKERS  OF 
AMERICA  (UAW-CIO), 

Affiliated  with  the  AFL-CIO; 

By  /s/  HARRY  WHITESIDE, 

International  Representative. 
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Copy  to: 

NLRB— Seattle,  Portland. 

Receiyed  January  6,  1956. 
Received  in  evidence  June  25,  1956. 


Q.  (By  Mr.  Boyd)  :  Did  you  receive  a  reply  to 
that  letter?  A.     No  reply  was  sent  to  me. 

Q.  Following  the  elapse  of  time,  in  which  you 
received  no  reply,  what  did  you  do  *?  [12] 

A.  Well,  I  waited  till  the  following  week  on 
Monday  to  receive  the  following  Monday  morning  ^s 
mail  to  see  if  the  company  had  mailed  me  any 
recognition  or  answer,  and,  getting  no  answer 
through  Monday,  I  drew  up  a  petition  to  the  Na- 
tional Labor  Relations  Board  and  filed  it  on  Tues- 
day, filed  for  an  election  and  submitted  the  cards. 

Q.  I  hand  you  a  document  marked  for  identifica- 
tion General  Counsel's  Exhibit  4  and  ask  whether 
you  can  identify  that  document,  as  to  whether  that 
document  is  a  conformed  copy  of  an  original  signed 
by  you? 

A.     This  is  a  copy  of  the  petition  I  filed. 

(Thereupon,  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  4 
for  identification.) 

Q.  (By  Mr.  Boyd) :  And  that  you  identify  as 
what? 

A.  The  petition  I  filled  out  to  the  Board  asking 
for  an  election. 
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General  Counsel's  Exhibit  No.  4 — (Continued) 

2.  Name  of  Employer:  Howard  Cooper  Corpora 
tion. 

Employer  Representative  to  Contact :  H.  R.  Hea 

ton,  Manager. 
Phone  No 

3.  Address (es)  of  Establishment (s)  Involved 
(Street  and  number,  city,  zone,  and  State)  :  419 
N.  Pacific  Highway,  Central  Point,  Oregon. 

4a..     Type  of  Establishment  (Factory,  mine,  whole- 
saler, etc)  :  Sales  &  Service. 

4b.    Identify   Principal   Product  or   Service:   Fire 
trucks,  construction  machinery,  tractors. 

5.    Description  of  Unit  Involved  (If  more  space  is 

needed,  continue  on  another  sheet) 

Included:  All  production,  service,  repair  and 
maintenance  employees,  excluding  office  cleri- 
cal employees,  guards,  professional  employees 
and  supervisors  as  defined  in  the  Act. 

6a.    Number  of  Employees  in  Unit :  11. 

6b.    Is  This  Petition  Supported  by  30%   or  More 
of  the  Employees  in  the  Unit:  |x]  Yes    Q  No. 

7a.  n  Request  for  recognition  as  Bargaining  Rep- 
resentative was  made  on  January  5,  1956, 
and  Employer  declined  recognition  on  or 
about :  No  reply  received. 

8.    Recognized  or  Certified  Bargaining  Agent   (If 
there  is  none,  so  state) 
Name:  None. 
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General  Counsel's  Exhibit  No.  4 — (Continued) 

9.  Date  of  Expiration  of  Current  Contract,  if  Any 
(Show  month,  day,  and  year)  :  None. 

10.  If  you  Have  Checked  Box  1  D  (UD)  Above, 
Show  Here  the  Date  of  Execution  of  Agree- 
ment Granting-  Union  Shop  (month,  day,  and 
year) 

11.  Parties  or  Organizations  Other  Than  Peti- 
tioner Which  Have  Claimed  Recognition  as 
Representatives,  and  Other  Unions  Interested 
in  the  Employees  Described  in  Item  5  Above 
(If  none,  so  state) 

Name:  None. 

12.  If  you  have  checked  box  1  A  (RC)  above,  list 
locals  or  other  affiliates  of  Petitioner  having 

or  soliciting  members  among  the  employees  in 
the  unit  involved;  or  which  will  serve  such  em- 
ployees in  the  event  the  petitioner  is  certified 
as  their  representative  (If  none,  so  state) 

I  declare  that  I  have  read  the  above  petition  and 
that  the  statements  therein  are  true  to  the  best  of 
my  knowledge  and  belief. 

INTERNATIONAL  UNION,  UNITED  AUTO- 
MOBILE, AIRCRAFT  AND  AGRICUL- 
TURAL IMPLEMENT  WORKERS  OF 
AMERICA   (UAW-CIO),  AFL-CIO, 

By  /s/  HARRY  WHITESIDE, 

International  Representative. 
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General  Counsel 's  Exhibit  No.  4 — (Continued) 

Address:  404  Woodlark  Building,  Portland  5,  Ore- 
gon. CA.  3-0365. 

Wilfully  False  Statement  on  This  Petition  Can  Be 
Punished  by  Fine  and  Imprisonment  (U.  S. 
Code,  Title  18,  Section  1001) 

Received  in  evidence  June  25,  1956. 


Q.  (By  Mr.  Boyd)  :  With  the  filing  of  General 
Counsel's  4,  what  additional  thing  did  you  file  with 
the  Board  *? 

A.  I  filed  the  seven  cards  that  I  had  gotten  from 
the  employees  of  the  company. 

Q.  Subsequently  you  received  them  back  from 
the  Board?  A.    Yes;  I  received  them  back. 

Q.  And  that,  you  say,  took  place  on  January 
10th?  A.     Right. 

Q.     Where  were  you  on  January  10th  ? 

A.     I  was  in  Portland. 

Q.    Where  were  you  on  January  11th? 

A.     I  was  still  in  Portland.  [14] 

*     *     » 

The  Witness :  Mr.  Brost  received  a  call  from  one 
of  the  employees  at  the  plant  that  the  Vice  Presi- 
dent had  been  in  town  that  day. 

Q.     (By  Mr.  Boyd)  :     In  what  town? 

A.    In  Central  Point,  in  the  plant. 


vs.  Howard-Cooper  Corporation  '  55 

(Testimony  of  Harry  Whiteside.) 

Q.  Then  what  did  you  do?  That's  enough  of 
what  was  reported.  What  did  you  do  ? 

A.  I  notified  Mr.  Brost  that  I  would  be  down 
here  the  next  day. 

Q.     Well,  what  did  you  do  thereafter  ? 

A.     Well 

Q.     Did  you  go  down  ?  A.     Yes. 

Q.     And  when  did  you  go  down?  [15] 

A.  I  came  down  here  the  following  day  on  the 
12th. 

Q.     On  the  12th  of  January?  A.     Yes. 

Trial  Examiner:  When  he  says  "down  here/'  of 
course,  that  means  to  Medford. 

Q.     (By  Mr.  Boyd):     Is  that  correct? 

A.     Central  Point. 

Q.     Well,  you  came  to  Medford? 

A.     That's  right. 

Q.     Central  Point  is  how  far  from  Medford? 

A.     I'd  say  about  five  miles. 

Q.  On  the  12th,  after  your  arrival,  what  tran- 
spired ? 

A.     Well,  I  met  one  of  the  employees  at  the  hotel. 

Q.  Now,  that's  an  employee  of  Howard-Cooper 
Corporation  ?  A.     Yes. 

Q.     Which  one?  A.     Mr.  Bishop. 

Mr.  Boyd :  This,  that  is  about  to  be  testified  to,  is 
being  offered  only  to  account  for  subsequent  action. 
It  is  circumstantially  corrobative  of  testimony  that 
will  subsequently  be  given. 

Q.  (By  Mr.  Boyd) :  Will  you  relate  what  oc- 
curred when  you  met  Mr.  Bishop  ? 
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A.  Mr.  Bishop  informed  me  that  Mr.  Parker, 
the  Vice  President  of  the  company,  had  addressed 
the  employees  in  the  plant.  [16] 

Q.     On  what  day?  A.     On  the  11th. 

Q.    That 's  the  day  before  ? 

A.  The  day  before,  and  had  made  statements  to 
the  employees. 

Q.  You  don't  need  to  go  into  the  statements.  He 
did  tell  you  of  what  Parker  had  said*? 

A.    Yes. 

Q.     Is  that  right?  A.     Yes. 

Q.  Then  what  other  matter  did  Mr.  Bishop  re- 
port to  you  on? 

A.  And  that  a  petition  had  been  available  to  the 
employees  in  the  plant  to  sign. 

Q.  And  what  did  he  tell  you — what  did  he  say 
Avith  respect  to  this  petition  for  the  employees  to 
sign? 

A.  This  petition,  as  far  as  he  knew,  was  asking 
the  Labor  Board  not  to  conduct  an  election. 

Q.  You  say  as  far  as  he  knew.  You  mean  insofar 
as  he  described  it  to  you?  A.     Yes. 

Mr.  Stirling:  I  am  going  to  object  again  to  this 
matter  as  being  hearsay. 

Trial  Examiner:  It's  hearsay  as  to  the  nature  of 
the  petition,  yes,  sir. 

Mr.  Stirling:    Yes. 

Mr.  Boyd:  I  will  give  Counsel  and  the  Trial  Ex- 
aminer [17]  assurance  that  I  am  going  to  produce 
the  document,  but  the  significant  thing  is  what  was 
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reported  to  this  man  at  that  time  because  it  ac- 
counts for  his  actions  at  that  time. 

Trial  Examiner:     We  understand. 

Q.  (By  Mr.  Boyd) :  When  Mr.  Bishop  reported 
to  you  that  this  was  the  nature  of  the  petition,  what 
more  did  he  say  then"? 

Mr.  Stirling:     I  object. 

Trial  Examiner :  Same  ruling  on  the  assumption 
that  it's  offered  for  the  same  purpose. 

Mr.  Boyd:  It  is,  and  Mr.  Bishop  will  be  pro- 
duced as  a  witness. 

Trial  Examiner:     All  right. 

The  Witness:  Well,  the  substance  of  it,  of  his 
conversation  with  me,  was  that  Mr.  Parker  ad- 
dressed this  group  and  had  said  that  they  wanted 
to  give  the  employees  an  increase;  however,  that 
during  this  time  the  union  had  been  in  the  picture, 
they  couldn't  give  an  increase. 

So,  I  informed  Mr.  Bishop  at  that  time  that  the 
union  did  not  want  to  take  the  responsibility  on 
its  shoulders  to  hold  back  the  increase,  and  that  I 
would  write  an  enabling  letter  to  the  company  to 
grant  an  increase  as  far  as  the  union  was  concerned. 

Q.  (By  Mr.  Boyd)  :  And  was  that  the  extent 
of  your  instruction  to  Mr.  Bishop  ? 

A.  Yes,  and  also  he  asked  me  what  tlie  fellows 
should  do  about  [18]  the  petition,  and  1  instructed 
him  to  sign  the  petition. 

Q.  You  instructed  him  to  have  how  many  sign 
the  petition? 

A.     All  of  our  fellows  that  signed  cards. 
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Q.     Everybody  that  signed  a  card? 

A.    Yes. 

Q.     Did  you  explain  why? 

A.  I  explained  the  reason  why,  and,  if  they 
hadn't  signed,  the  company  may  come  to  the  con- 
clusion that  that  was  the  group  that  did  not — who 
had  signed  our  cards. 

Q.  That  was  the  extent  of  your  instruction  to 
Bishop?  A.     That's  correct. 

Mr.  Boyd:  I  give  assurance  to  Counsel  and  the 
Examiner  that  I'll  tie  this  into  subsequent  action. 

Q.  (By  Mr.  Boyd) :  Now,  this  transpired  on 
the  12th  of  January?  A.     Yes. 

Q.  You  did  not  at  that  time  see  a  copy  of  that 
petition  ?  A.     No. 

Q.  Your  knowledge  of  it  was  just  as  imparted  to 
you  by  Mr.  Bishop?  A.    Yes. 

Q.  What  did  you  do  on  the  13th,  if  anything, 
that  related  to  this  case  of  the  Howard-Cooper  Cor- 
poration ? 

A.  Well,  on  the  13th,  I  tried  to  get  hold  of  the 
Labor  Board  at  that  time,  to  ask  a  question. 

Q.     You  accomplished  nothing  on  the  13th?  [19] 

A.     Nothing  on  the  13th. 

Q.     Wliat  did  you  do  on  the  14th? 

A.  So,  I  returned  to  my  Oakland  office  and 
drafted  the  letter  of  enabling  to  the  company.  It 
was  mailed  to  them  on  the  14th. 

Q.  I  hand  you  a  document  marked  for  identifi- 
cation General  Counsel's  Exhibit  No.  5  and  ask 
you  whether  you  can  identify  that  document? 
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A. 
I  sent. 


A.     This  is  the  enabling  document  or  letter  that 


(Thereupon,  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  5 
for  identification.) 

Mr.  Boyd :    I  oif er  in  evidence  General  Counsel 's 
Exhibit  No.  5. 

Mr.  Stirling:     No  objection. 
Trial  Examiner :     Received. 

(The  document,  heretofore  marked  General 
Counsel's  Exhibit  No.  5  for  identification,  was 
received  in  evidence.) 


GENERAL  COUNSEL'S  EXHIBIT  No.  5 

United  Automobile,  Aircraft,  Agricultural  Imple- 
ment Workers  of  America  (UAW-CIO)  In- 
ternational Union 

International  Headquarters:  8000  E.  Jefferson,  De- 
troit 14,  Michigan. 

Address  reply  to: 
Harry  Whiteside,  International  Representative, 
Region  No.  6,  UAW,  AFL-CIO, 
404  Woodlark  Building,  Portland  5,  Oregon. 

Ph. :  CApitol  3-0365. 

January  14,  1956. 

Howard  Cooper  Sales  &  Service, 
419  North  Pacific  Highway, 
Central  Point,  Oreeon. 
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Attention:  Mr.  Frank  S.  Parker,  Vice-Presi 
dent; 
Mr.  H.  R.  Heaton,  Manager. 
Gentlemen : 


I 
I 


It  has  been  brought  to  my  attention  that  you  have 
informed  your  employees  that  the  Company  had 
been  planning  to  grant  them  a  ten-cent-an-hour  wage 
increase,  but  now  that  the  Union  has  petitioned  for 
an  election,  you  are  unable  to  do  so. 

What  a  strange  ' '  coincidence ' ' — the  announcement 
of  a  "planned"  wage  increase  immediately  after  the 
Company  had  been  informed  that  a  majority  of  their 
employees  desired  to  be  represented  by  the  largest 
Union  in  America,  the  UAW  AFL-CIO ! 

Apparently,  in  view  of  your  statement,  you  need 
enabling  authorization  from  the  Union  to  allow  you 
to  show  you  are  men  of  honor. 

Therefore,  you  and  each  of  you,  are  hereby  noti- 
fied that  the  Union  has  no  objection  to  you  grant- 
ing your  employees  a  ten-cent-an-hour  wage  in- 
crease, retroactive  to  any  date  you  desire. 

It  is  understood,  of  course,  that  the  granting  of 
any  wage  increase  will  be  made  free  of  any  stated 
or  implied  obligation  on  the  part  of  your  employees, 
individually  or  collectively,  that  could  or  would  be 
interpreted  to  mean  that  they  should  become  a  party 
to  a  tacit  yellow-dog  agreement,  and/or  should  re- 
frain from  securing  the  benefits  of  Union  represen- 
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tation  by  the  exercise  of  such  rights  as  guaranteed 
them  by  the  United  States  Government  in  the  Na- 
tional Labor-Management  Relations  Act  of  1947,  as 
amended. 

Also,  to  show  that  you  have  all  honorable  inten- 
tions of  abiding  by  this  law  and  will  carry  out  your 
legal  obligations  to  comply  with  its  provisions  in 
good  faith,  we  urge  that  you  abide  by  the  wishes  of 
a  majority  of  your  employees,  and  enter  into  an 
Agreement  for  Consent  Election  immediately  so  that 
your  employees  may,  without  duress,  freely  choose 
the  Union  representation  they  desire,  and  without 
undue  delay. 

Very  truly  yours, 

/s/  HARRY  WHITESIDE, 

International  Representative. 
HW:nw 
liulSllaflcio 

Duplicate  copies  to : 
NLRB 

Howard- Cooper  Employees 

Received  January  17,  1956. 
Received  in  evidence  June  25,  1956. 


Q.  (By  Mr.  Boyd)  :  Now,  on  January — what 
was  the  next  action  you  took  thereafter  that  related 
to  the  situation  at  Howard-Cooper  Corporation? 
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A.     Well,  Monday,  I  was  back  here 

Q.     InMedford? 

A.  In  Medford,  and  I  received  a  call  from  my 
Portland  office,  that  a  petition  was  in  the  office  from 
the  Howard-Cooper  employees  at  Central  Point.  I 
had  figured  then  at  that  time  it  was  the  same  one 
that  Bishop  had  talked  to  me,  so  I  asked  the  [20] 
girl  just  what  the  contents  were,  what  is  said,  and 
she  said 

Q.     Did  she  read  it  to  you? 

A.     No ;  she  didn't  read  it. 

Q.    What  did  she  tell  you? 

A.  She  just  said  that  it  looks  like  they  don't 
want  the  union  to  go  through  with  an  election.  They 
sent  a  petition  to  the  Board,  and  we  have  a  copy. 
So,  I  told  her  that  was  all  right,  that  I  had  heard 
about  it.  So,  I  hung  up  and  I  called  the  Labor  Board 
and  asked  for  Mr.  Hedges. 

Q.  Mr.  Hedges  is  a  field  examiner  of  the  Labor 
Board?  A.    Yes. 

Q.  And  why  did  you  call  for  Mr.  Hedges  ?  How 
did  you  happen  to  call  for  him? 

A.    Well,  I  wanted  to  know 

Q.  Well,  had  you  been  notified  that  he  was  the 
field  examiner  that  had  been  assigned  to  the  han- 
dling of  your  petition?  A.    Yes. 

Q.  Which  was  in  Case  No.  36-RC-1165,  filed  on 
January  lOth?  A.    Yes.  I  was  so  notified. 

Q.     So,  you  called  him?  A.    Yes. 

Q.     You  called  for  him  because  of  that  ? 
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A.  Yes.  I  wanted  to  know  what  bearing  the  peti- 
tion would  have  on  our  petition  for  an  election. 

Q.  What  bearing  the  employees'  petition  would 
have  on  your  [21]  petition? 

A.  Yes,  and  he  told  me  at  the  time  it  would  have 
no  bearing  on  the  petition  that  I  filed.  So,  that  was 
the  extent  of  the  conversation. 

Q.  Well,  now,  let  me  understand  you  correctly — 
well,  all  right,  we'll  just  let  it  stand.  Go  ahead. 

A.  Then  in  the  afternoon,  Mr.  Hedges  called 
me  and  told  me  that  Mr.  Stirling,  the  lawyer  for 
the  Howard-Cooper  Company,  had  talked  to  him 
and  agreed  on  a  consent  election,  and  would  it  be 
all  right  if  he  drew  up  the  papers  on  this  election 
case,  and  I  notified  him  then  that  I  have  no  objec- 
tion to  him  drawing  up  the  petition. 

Q.  Well,  did  you  say  you  had  no  objection,  or 
did  you  indicate  whether  you  would  or  would  not 
enter  into  a  consent  agreement? 

A.  Why,  I  indicated  that,  if  he  would  draw  it 
up,  why,  I  would  come  in  and  probably  would 
sign  it. 

Q.  This  was,  you  say,  in  the  afternoon  of  Janu- 
ary 14th,  Monday — January  16th,  Monday? 

A.     That's  correct. 

Q.     Did  you  return  to  Portland  immediately  i 

A.    Yes;  on  the  18th. 

Q.  On  the  18th.  Well,  what  transpired  with  re- 
spect to  the  Howard-Cooper  Corporation  between 
the  16th,  when  you  heard  that  they  would  enter 
into  a  consent  agreement,  and  the  18th  f  [22] 
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A.  Why,  I  called  a  meeting  of  the  fellows  at  the 
plant. 

Q.     You  called  it  at  the  plant '? 

A.  No.  I  called  a  meeting  of  the  fellows  of  the 
plant  at  the  Woodworkers  Hall,  and  which  we  later 
transferred  to  the  hotel,  and  I  noticed  when  they 
came  into  the  room  that  something  had  clianged.  So, 
I  got  into  a  conversation  with  them,  and  they  told 
me  that,  effective  as  of  that  day  or  the  previous 
day,  the  company  had  gi'anted  coffee,  chocolate,  tea, 
sugar  and  cream,  and  time  to  drink  it  on  company 
time,  which  to  me — I  had  to  think  it  over  just  what 
the  whole  situation  and  picture  would  be. 

So,  I  asked  the  fellows  at  the  time  and  explained 
to  them  about  the  lawyer  and  the  petition  in  Port- 
land, and  what  was  their  position  or  what  did  they 
think  about  going  ahead  with  an  election.  The  an- 
swer at  that  time  was  that  they  didn't  think  we 
should  go  ahead. 

Q.     That  is,  these  employees  who  were  there? 

A.    Yes. 

Q.     This  meeting  was  held  on  what  date  ? 

A.  That  was  on  the  17th.  That  was  the  day  be- 
fore I  went  to  Portland. 

Q.     This  was  the  evening  of  the  17th  ? 

A.    Yes. 

Q.  All  right.  Now,  you  say  you  went  into  Port- 
land then  on  the  18th ?  A.     That's  right.  [23] 

Q.  When  you  got  to  your  office  in  Portland,  tell 
us  what  took  place  there. 
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A.  The  secretary  gave  me  several  letters  to  read. 
Included  in  this  group  was,  No.  1,  the  petition 

Q.     Now,  this  was  what  petition? 

A.  That  the  employees  had  signed  and  had  sent 
to  the  Labor  Board,  as  I  had  believed  up  to  that 
time,  asking  not  to  conduct  an  election. 

Q.    And  what  was  the  other  document? 

A.  The  other  document  was  a  copy  of  the  peti- 
tion that  the  lawyer  had  signed  for  the  consent  elec- 
tion. 

Q.     That's  the  consent  election  agreement? 

A.    Yes. 

Q.     That  was  waiting  for  you  in  the  mail? 

A.    Yes. 

Q.  I'll  hand  you  a  document  marked  for  identi- 
fication General  Coimsel's  Exhibit  6,  to  see  whether 
you  can  identify  the  document  so  marked. 

A.     I'm  sure  that's  the 

Q.  Is  that  the  document  that  you  had  in  the  mail 
from  your  office — in  your  office  upon  your  arrival 
there  in  Portland? 

A.     I'm  sure  it  is  the  one,  yes. 

(Thereupon,  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  6 
for  identification.) 

Q.  (By  Mr.  Boyd) :  This  is  the  one  you  had  and 
submitted  to  me,  [24]  wasn't  it,  and  I  handed  back 
to  you  ?  A.    Yes. 

Mr.  Boyd:  I  offer  in  evidence  General  Coun- 
sel's 6. 
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Trial  Examiner:  What  is  it?  The  petition  for 
consent  election? 

Mr.  Boyd:  No.  This  is  the  consent  agreement 
which  bears  the  signature,  as  testified  by  the  wit- 
ness, of  Respondent's  attorney. 

Mr.  Stirling:     I  have  no  objection. 

Mr.  Boyd :     I  offer  GC-6  in  evidence. 

Trial  Examiner:     Received. 

(The  document,  heretofore  marked  General 
Counsel's  Exhibit  No.  6  for  identification,  was 
received  in  evidence.) 


GENERAL  COUNSEL'S  EXHIBIT  No.  6 

United  States  of  America 
National  Labor  Relations  Board 

Agreement  for  Consent  Election 

Pursuant  to  a  Petition  duly  filed  under  Section 
9  of  the  National  Labor  Relations  Act  as  amended, 
and  subject  to  the  approval  of  the  Regional  Director 
for  the  National  Labor  Relations  Board  (herein 
called  the  Regional  Director),  the  undersigned  par- 
ties hereby  waive  a  hearing  and  Agree  as  Follows : 

1.  Election — An  election  by  secret  ballot  shall  be 
held  under  the  supervision  of  the  said  Regional 
Director,  among  the  employees  of  the  undersigned 
Employer  in  the  unit  defined  below,  at  the  indicated 
time  and  place,  to  determine  whether  or  not  such 
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General  Counsel's  Exhibit  No.  6 — (Continued) 
employees  desire  to  be  represented  for  the  purpose 
of  collective  bargaining  by  (one  of)  the  undersigned 
labor  organization  (s).  Said  election  shall  be  held 
in  accordance  with  the  National  Labor  Relations 
Act,  the  Board's  Rules  and  Regulations,  and  the 
customary  procedures  and  policies  of  the  Board, 
provided  that  the  determination  of  the  Regional 
Director  shall  be  final  and  binding  upon  any  ques- 
tion, including  questions  as  to  the  eligibility  of 
voters,  raised  by  any  party  hereto  relating  in  any 
manner  to  the  election,  and  provided  further  that 
rulings  or  determinations  by  the  Regional  Director 
in  respect  of  any  amendment  of  any  certification 
resulting  therefrom  shall  also  be  final. 

2.  Eligible  Voters — The  eligible  voters  shall  be 
those  employees  included  within  the  Unit  described 
below,  who  were  employed  during  the  payroll  pe- 
riod indicated  below,  including  employees  who  did 
not  work  during  said  payroll  period  because  they 
were  ill  or  on  vacation  or  temporarily  laid  off,  and 
employees  in  the  military  services  of  the  United 
States  who  appear  in  person  at  the  polls,  but  ex- 
cluding any  employees  who  have  since  quit  or  been 
discharged  for  cause  and  have  not  been  rehired  or 
reinstated  prior  to  the  date  of  the  election  and  any 
employees  on  strike  who  are  not  entitled  to  rein- 
statement. At  a  date  fixed  by  the  Regional  Director, 
the  Employer  will  furnish  to  the  Regional  Director 
an  accurate  list  of  all  the  eligible  voters,  together 
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General  Counsel's  Exhibit  No.  6 — (Continued) 
with  a  list  of  the  employees,  if  any,  specifically  ex- 
cluded from  eligibility. 

3.  Notices  of  Election — The  Regional  Director 
shall  prepare  a  Notice  of  Election  and  supply  copies 
to  the  parties  describing  the  manner  and  conduct 
of  the  election  to  be  held  and  incorporating  therein 
a  sample  ballot.  The  Employer,  upon  the  request  of 
and  at  a  time  designated  by  the  Regional  Director, 
will  post  such  Notice  of  Election  at  conspicuous  and 
usual  posting  places  easily  accessible  to  the  eligible 
voters. 

4.  Observers — Each  party  hereto  will  be  allowed 
to  station  an  equal  number  of  authorized  observers, 
selected  from  among  the  nonsupervisory  employees 
of  the  Employer,  at  the  polling  places  during  the 
election  to  assist  in  its  conduct,  to  challenge  the 
eligibility  of  voters,  and  to  verify  the  tally. 

5.  Tally  of  Ballots — As  soon  after  the  election 
as  feasible,  the  votes  shall  be  counted  and  tabulated 
by  the  Regional  Director,  or  his  agent  or  agents. 
Upon  the  conclusion  of  the  counting,  the  Regional 
Director  shall  furnish  a  Tally  of  Ballots  to  each  of 
the  parties.  When  appropriate,  the  Regional  Direc- 
tor shall  issue  to  the  parties  a  certification  of  rep- 
resentatives or  certificate  of  results  of  election,  as 
may  be  indicated. 

6.  Objections,  Challenges,  Reports  Thereon — 
Objections  to  the  conduct  of  the  election  or  conduct 
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General  Counsel's  Exhibit  No.  6 — (Continued) 
affecting  the  results  of  the  election,  or  to  a  deter- 
mination of  representatives  based  on  the  results 
thereof,  may  be  filed  with  the  Regional  Director 
within  five  days  after  issuance  of  the  Tally  of  Bal- 
lots. Copies  of  such  objections  must  be  served  upon 
the  other  parties  at  the  time  of  filing  with  the  Re- 
gional Director.  The  Regional  Director  shall  in- 
vestigate the  matters  contained  in  the  objections 
and  issue  a  report  thereon.  If  objections  are  sus- 
tained, the  Regional  Director  may  in  his  report  in- 
clude an  order  voiding  the  results  of  the  election 
and,  in  that  event,  shall  be  empowered  to  conduct 
a  new  election  under  the  terms  and  provisions  of 
this  agreement  at  a  date,  time,  and  place  to  be  de- 
termined by  him.  If  the  challenges  are  determina- 
tive of  the  results  of  the  election,  the  Regional  Di- 
rector shall  investigate  the  challenges  and  issue  a 
report  thereon.  The  method  of  investigation  of  ob- 
jections and  challenges,  including  the  question 
whether  a  hearing  should  be  held  in  connection 
therewith,  shall  be  determined  by  the  Regional  Di- 
rector, whose  decision  shall  be  final  and  binding. 

7.  Run-off  Procedure — In  the  event  more  than 
one  labor  organization  is  signatory  to  this  agree- 
ment, and  in  the  event  that  no  choice  on  the  ballot 
in  the  election  receives  a  majority  of  the  valid  bal- 
lots cast,  the  Regional  Director  shall  proceed  in  ac- 
cordance with  the  Board's  Rules  and  Regulations. 

8.  Commerce — The  Employer  is  engaged  in  com- 


70  National  Labor  Relations  Board 

(Testimony  of  Harry  Whiteside.) 

General  Counsel's  Exhibit  No.  6 — (Continued) 
merce  within  the  meaning  of  Section  2(6)  (7)   of 
the  National  Labor  Relations  Act. 

9.  Wording  on  the  Ballot — Where  only  one  labor 
organization  is  signatory  to  this  agreement,  the 
name  of  the  organization  shall  appear  on  the  ballot 
and  the  choice  shall  be  "Yes"  or  "No."  In  the 
event  more  than  one  labor  organization  is  signatory 
to  this  agreement,  the  choices  on  the  ballot  will  ap- 
pear in  the  wording  indicated  below  and  in  the 
order  enumerated  below,  reading  from  left  to  right 
on  the  ballot : 

First. 
Second. 
Third. 
Fourth. 

10.  Payroll  Period  for  Eligibility — Shop  em- 
ployees pay  period  ending  1-15-56.  Parts  men  pay 
period  ending  1-7-56. 

11.  Date,  Hours,  and  Place  of  Election — Date: 
Tuesday,  January  31,  1956.  Hours:  12:00  noon  to 
12 :30  p.m.  Place :  Employer's  shop  at  Central  Point, 
Oregon. 

12.  The  Appropriate  Collective  Bargaining  Unit 
— All  employees  employed  at  the  Employer's  Cen- 
tral Point,  Oregon,  plant  to  service,  repair  and 
maintain  tractors  and  heavy  machinery,  including 
parts  men  and  maintenance  men  but  excluding  su- 


vs.  Howard-Cooper  Corporation  71 

(Testimony  of  Harry  Whiteside.) 

General  Counsers  Exhibit  No.  6 — (Continued) 
pervisors,  guards  and  professional  employees  as  pro- 
vided in  the  Act,  and  office  clerical  and  technical 
employees  and  salesmen. 

If  Notice  of  Representation  Hearing  has  been 
issued  in  this  case,  the  approval  of  this  agreement 
by  the  Regional  Director  shall  constitute  withdrawal 
of  the  Representation  Hearing  heretofore  issued. 

HOWARD-COOPER 
CORPORATION, 

(Employer)  ; 

By  /s/  J.  P.  STIRLING, 

(Name  and  Title). 

INTERNATIONAL  UNION,  UNITED  AUTO- 
MOBILE, AIRCRAFT  AND  AGRICUL- 
TURAL IMPLEMENT  WORKERS  OP 
AMERICA  (UAW-CIO),  APL-CIO. 

(Petitioner.) 

CaseNo.:36-RM-1165. 

THOMAS  P.  GRAHAM,  JR., 
Regional  Director; 

By  ROBERT  J.  WIENER, 

Officer  in  Charge,  Regional  Director,  National 
Labor  Relations  Board. 

Received  in  evidence  June  25,  1956. 
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Q.  (By  Mr.  Boyd)  :  With  respect  to  this,  Mr. 
Whiteside,  I  notice  there  is  some  slight  variance 
between  the  description  of  the  unit  in  the  petition, 
as  you  filed  it,  and  in  the  consent  agreement  that 
you  indicated  that  you  would  agree  to.  This  is  not 
an  issue  in  this  matter,  but  it  may  have  a  slight 
bearing.  Specifically,  I  notice  that  the  consent  agree- 
ment, as  does  the  stipulated  unit  in  the  complaint, 
includes  parts  men.  You  agi^eed,  did  you  not,  with 
Mr.  Hedges  in  telephone  conversation  that  the  parts 
men  would  be  included  in  the  unit?  A.     Yes. 

Mr.  Boyd:  There  is  that  specific  provision  that 
varies  from  the  petition.  [25] 

Q.  (By  Mr.  Boyd)  :  You  state  that  you  received 
another  document  in  the  mail,  being  a  copy  of  the 
petition  of  the  employees,  is  that  correct? 

A.    Yes. 

Q.  Was  that  one  that  you  received  an  executed 
copy?  Did  it  carry  signatures  on  it? 

A.  I  believe  they  were,  either  a  carbon  copy  or 
a  signature — I  know  it  was  in  writing.  It  was  not 
typed. 

Q.     Was  any  portion  of  it  typed? 

A.  Just  the  clause,  the  paragraph  up  above,  that 
was  all. 

Q.     The  text  of  the  document  was  typed? 

A.     Right. 

Q.     But  there  were  signatures 

A.     Below. 

Q.  Apparently  handwriting,  and  you  had  a  car- 
bon copy?  A.    Yes. 
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Q.     Is  that  correct?  A.     Yes. 

Q.  I  hand  you  here  document  marked  for  iden- 
tification General  Counsel's  Exhibit  7,  which  upon 
its  face  appears  to  be  an  original,  an  originally 
typed  and  signed  document.  May  I  ask  whether  you 
can  identify  that  in  relation  to  the  document  and 
in  comparison  with  the  document  that  you  received 
in  your  office  when  you  arrived  there  on  January 
18th?  A.     Yes;  I  received  a  copy  of  this.  [26] 

(Thereupon,  the  docmnent  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  7 
for  identification.) 

Q.     (By  Mr.  Boyd) :    You  got  a  copy  of  this  ? 
A.     Yes. 

Mr.  Boyd:    I  offer  in  evidence  General  Counsel's 
Exhibit  No.  7. 
Mr.  Stirling:     No  objection. 
Trial  Examiner:     Received. 

(The  docimient  heretofore  marked  General 
Counsel's  Exhibit  No.  7  for  identification  was 
received  in  evidence.) 


GENERAL  COUNSEL'S  EXHIBIT  No.  7 

Central  Point,  Ore. 

January  12, 1956. 

National  Labor  Relations  Board, 
620  S.W.  Main  St., 
Portland  5,  Oregon. 
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Gentlemen : 

The  undersigned  employees  of  Howard  Cooper 
Corp.,  Central  Point  branch,  respectfully  petition 
that  no  action  be  taken  regarding  union  organiza- 
tion and  representation  for  this  shop.  Said  em- 
ployees have  met  with  company  officials  and  reached 
an  agreement  regarding  working  conditions  and 
wages  and  do  not  desire  to  make  a  union  affiliation 
at  this  time. 

Copy  to  Harry  Whiteside  and  Howard  Cooper 
Corp. 

/s/  DONALD  R.  SQUIRE, 

/s/  TED  C.  McCOY, 

/s/  RICHARD  N.  HACHENBERG, 

/s/  CHARLES  A.  BROWN, 

/s/  HOMER  BILLUPS, 

/s/  STAN  LONG, 

/s/  H.  E.  CURTIS, 

/s/  ALAN  M.  BISHOP, 

/s/  J.  G.  HENAGAR. 

Received  January  16,  1956. 
Received  in  evidence  June  25,  1956. 
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Q.  (By  Mr.  Boyd) :  Having  examined  your 
copy  of  that  document,  and  having  before  you  the 
consent  election  agreement,  which  had  been  trans- 
mitted to  you  by  Mr.  Hedges  for  your  signature, 
what  did  you  do  with  respect  to  either  of  these  docu- 
ments ? 

A.  Well,  I  decided  I'd  better  get  some  advice  on 
what  to  do  because  things  were  becoming  compli- 
cated. So,  I  did.  I  called  my  office  in  Oakland  and, 
after  relating  to  them  the  situation,  they  told  me 
not  to  sign  the  petition  for  the  consent  election. 

Q.     The  agreement  for  the  consent  election'? 

A.     Yes. 

Q.     Then  what  more  did  you  do? 

A.  I  was  instructed  to  make  up  my  own  mind 
and  go  ahead  and  do  whatever  I  think  was  right. 
So,  I  did  not  sign  it.  I  went  back  to  the  Board  on 
the  23rd. 

Q.     That's  the  following  Monday?  [27] 

A.  Yes;  it  was  the  following  Monday,  and  filed 
an  unfair  labor  charge  against  the  company. 

Q.     That  was  the  charges  in  this  case  ? 

A.     That  is  the  charges  now  pending. 

Mr.  Boyd:  Pass  the  witness — oh,  one  question, 
it's  only  one  more. 

Q.  (By  Mr.  Boyd)  :  Prior  to  your  seeing  the 
carbon  copy  of  GC-7,  the  employees  petition,  on 
January  18th,  had  you  known  the  text  of  that  docu- 
ment? A.     No. 

Mr.  Boyd:     Very  well.  That's  all. 
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Cross-Examination 
By  Mr.  Stirling: 

Q.  Mr.  Whiteside,  yon  say  that  you  discussed 
this  particular  document  with  Bishop  when  you 
were  down  in  Medford  on  January  12th,  I  take  it, 
from  your  testimony?  A.     Yes. 

Q.  And  you  met  with  a  number  of  the  employees 
at  that  time,  as  well  as  Bishop? 

A.     On  the  12th? 

Q.  Well,  that's  what  I  got  from  your  direct  tes- 
timony, that  you  were  at  the  hotel  on  January  12th, 
and  you  met  with  Bishop  and  also  some  of  the  other 
men.  Is  that  not  correct? 

A.  No;  I  didn't — I  think  you'll  find  that  was 
on  the  17th. 

Q.  On  the  17th,  you  met  with  all  of  them.  Well, 
on  the  12th,  Bishop  told  you  that  they  were  pre- 
paring a  petition,  asking  the  [28]  election  to  be 
called  oif,  or  something  to  that  effect,  is  that  right? 

A.     Words  to  that  effect,  yes. 

Q.  And  you  told  him  at  that  time  to  go  ahead 
and  sign  the  petition,  and  instructed  him  to  tell 
the  other  men  to  sign  the  petition? 

A.     That's  correct. 

Q.  Then  on  January  17th,  you  met  with  all  of 
them  in  Medford  again,  did  you  not?  A.     Yes. 

Q.  And  did  you  discuss  this  employees  petition 
at  that  time?  A.     On  the  17th? 

Q.     Yes.  A.     Nothing  directly  on  it,  no. 

Q.     Did  you  know  that  one  had  gone  in  at  that 
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time?  A.     On  the  17th? 

Q.    Yes.  A.    Yes. 

Q.  Did  you  tell  them  at  that  time  you  had  no 
objection  to  them  sending  in  such  a  petition? 

A.  Yes;  I  think  I  did.  I  told  the  fellows  I  had 
no  objection  to  that.  I  had  no  authority  to  stop  them 
from  doing  such  a  thing. 

Q.  Did  you  advise  them  at  that  time  that  you 
had  also  sent  this  letter  to  the  company,  notifying 
the  company  that  the  union  had  no  objection  to  an 
increase  in  wages  going  into  effect  ?  [29] 

A.  That's  right.  I  believe  also  I  mailed  copies 
of  that  to  most  of  our  fellows. 

Q.     Of  that  letter? 

A.     Or  they  were  given  copies,  one  or  the  other. 

Q.  You  mailed  copies  of  that  letter  that  you 
sent  the  company  on A.     The  14th. 

Q.     January A.     14th. 

Q.  Your  letter  of  January  14th,  General  Coun- 
sel's Exhibit  5,  you  sent  all  the  men  copies  of  that? 

A.  I  wouldn't  say  all  of  them.  There  were  some 
I  mailed  out ;  some  I  gave  out. 

Q.  At  any  one  of  your  meetings  with  the  men, 
Mr.  Whiteside,  did  you  discuss  with  them  what  waoe 
demands  the  union  would  expect  to  make  upon  the 
company?  A.     Not  a  general  increase,  no. 

Q.  Well,  did  you  talk  with  them  about  what 
wage  rates  would  be  sought  for  journeyman  me- 
chanics, for  example,  or  journeyman  machinists? 

A.  I  recall  there  was  some  discussion  along  those 
lines,  yes. 
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Q.  And  do  you  know  when  you  had  a  discussion 
along  those  lines'? 

A.  That  would  be  in  all  probability  around  the 
16th  of  November.  That  was  at  the  Woodworkers 
office.  [30] 

Q.  At  any  time,  did  you  go  over  with  them  a 
proposed  contract  for  submission  to  the  company, 
or  the  proposed  terms  or  parts  of  terms  of  a  con- 
tract to  submit  to  the  company? 

A.  No;  because  under  our  setup  the  union  does 
not  make  the  contract.  The  members  in  the  plant 
does.  That  comes  after  the  election. 

Q.  Well,  then,  what  was  this  matter  that  you 
discussed  with  them  in  answer  to  my  earlier  ques- 
tion about  wage  rates,  and  so  forth,  terms  ? 

A.  I  was — each  fellow  would  ask  me  what  their 
craft  would  call  for.  In  most  cases,  I  told  them  I 
wasn't  too  familiar  with  the  area  rates  at  the  present 
time.  It  was  just  a  general  discussion  about  wages. 
We  did  discuss  that  there  were  inequities  within 
the  Howard-Cooper  Company  between  California 
and  the  Oregon  setup. 

Q.  You  mean  that  there  was  a  difference  in  the 
wages  in  California  than  in  Medf ord  ? 

A.  The  wages  in  the  plants.  They  knew  what 
some  of  the  other  fellows  in  the  plants  were  getting, 
whereas  I  didn't. 

Q.     Oh,  they  knew?  A.     Yes. 

Q.  Well,  at  any  one  of  these  meetings  that  you 
had  with  the  men,  did  you  ever  discuss  specific  wage 
rates  ? 
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A.  I  don't  recall  any  general  wage  discussion  on 
that. 

Q.  Did  you  make  an  inquiry  to  determine  what 
the  Medford  area  [31]  rates  were? 

A.  Did  I  make  a  determination  or  a  survey  of 
some  kind? 

Q.     Yes ;  or  have  it  done  1 

A.  No;  I  didn't  have  it  at  that  time,  but  I  was 
in  commmiication  with  people  who  were  going  to. 
I  might  say  this,  that  our  research  does  that  work 
for  us  out  of  Detroit.  That's  our  main  source.  May 
I  say  something  else? 

Q.     Yes. 

A.  The  only  discussion  I  had  about  money,  I 
believe,  at  that  time  was  about  the  financial  status 
of  the  company,  which  I  had  a  copy  of  their  finan- 
cial report. 

Q.  Well,  Mr.  Whiteside,  isn't  it  true  that  at  one 
time  in  meeting  with  these  men  you  discussed  pos- 
sible wage  rates,  and  you  found  that  the  wage  rates 
that  you  had  in  mind  were  actually  less  than  what 
they  were  receiving? 

A.  No.  I  can  correct  you  on  that  one.  The  divS- 
cussion  that  we  had  about  wages  were,  when  men 
left  that  plant,  that  they  received  the  same  amount 
of  money  on  the  road  without  travel  time  and  luncli 
money  as  they  did  inside  the  plant,  if  that's  what 
you're  asking  about.  That's  the  biggest  discussion 
we  had  if  I  recall. 

Q.  Well,  you  stated  that,  when  you  had  this 
meeting  on  January  17th,  that  you  noticed  some- 
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thing  had  changed'?  A.     Yes. 

Q.  And  T  ask  you  if  it's  not  possible  that,  after 
the  men  [32]  found  what  you  had  in  mind  asking 
for  them  for  wages,  that  they  changed  their  minds  ? 

Mr.  Boyd:  I  would  object.  This  is  becoming  in- 
competent as  to  his  opinion  of  the  particular  thing 
that  influenced  the  change  of  their  minds.  I  think 
it  gets  into  a  subjective — his  estimate  of  a  subjective 
reaction. 

Trial  Examiner:  Well,  he  testified  that  there 
was  a  changed  attitude.  I  suppose  that  it's  proper 
on  cross-examination  to  explore  what  in  his  opinion 
accounted  for  the  changed  attitude  since  his  testi- 
mony that  there  was  a  changed  attitude  came  out  of 
his  opinion.  So,  keep  it  within  his  opinion. 

Mr.  Stirling:     All  right. 

Q.  (By  Mr.  Stirling)  :  Did  you  get  my  question, 
Mr.  Whiteside'? 

A.    Would  you  repeat  it  again? 

Mr.  Stirling:     Will  you  read  it,  please? 

(Question  read.) 

The  Witness:  No.  T  have  to  explain  it  to  you  a 
little  bit  why.  Number  1,  I  had  taken  a  Dale  Car- 
negie course  on  how  to  meet  friends  and  influence 
people,  and  during  that  course  I  knew  that  the  man- 
agement approach  to  the  people  had  changed  some 
of  them,  and  that  determined  most  of  my  decision 
of  making  up  my  mind  that  there  was  a  decided 
change,  which  I  explained  to  the  fellows  there  at 
the  meeting,  that  it  was  a  temporary  deal  within 
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each  corporation  during"  the  time  the  union  was  in 

the  picture,  but,  when  they  leave,  or  would  leave 

the  situation,  it  [33]  would  revert  back  to  the  old 

scramble  of  dog  eat  dog,  which  was  going  on  in  the 

plant. 

Q.  (By  Mr.  Stirling) :  Did  you  regard  this  peti- 
tion that  the  men  submitted  to  you,  one  of  the  Gen- 
eral Counsel's  exhibit  here,  that 

Mr.  Boyd:    GC-7  is  the  employees  petition. 

Q.  (By  Mr.  Stirling)  :  The  employees  petition, 
yes.  General  Counsel's  Exhibit  7,  did  you  regard 
that  as  a  withdrawal  hy  those  men  of  authority  to 
you  and  your  union  ? 

A.  No;  because  I  knew  that  most  of  the  people 
would  sign  it,  and  signed  it,  because  the  question 
was  asked  of  me  if  it  was  okay  to  go  ahead. 

Q.     Then  why  didn't  you  consent  to  the  election? 

A.  Because  immediately  after  that,  the  company 
instituted  the  coffee  setup,  plus  they  discussed  about 
laundering  the  coveralls,  which  was  the  beginning 
of  it,  and  then  in  the  back  of  my  mind,  I  felt  that 
this  had  a  legal  background  that  had  been  drawn 
up  by  a  lawyer.  Personally,  I  thought  it  might  be 
someone  in  Portland,  but  I  made  up  my  mind  that, 
whoever  drew  that  up,  if  he  wasn't  a  lawyer,  he  was 
cheating  the  bar  out  of  dues.  [34] 
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FRANK  S.  PARKER 
a  witness  called  hj  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Boyd : 

Q.    Your  name,  please? 

A.     Frank  S.  Parker. 

Q.     And  your  employment? 

A.  I'm  employed  by  the  Howard-Cooper  Cor- 
poration in  the  capacity  of  Vice  President. 

Q.     And  your  place  of  residence  ? 

A.     Portland,  Oregon. 

Q.  You're  one  of  the  managing  officials,  how- 
ever, are  you  not  %  A.     Yes. 

Mr.  Boyd:  The  witness  is  being  called  under 
Rule  43  (b).  [37] 

Q.  (By  Mr.  Boyd)  :  Mr.  Parker,  what  is  your 
relation  to  the  field  operations  of  the  company  ? 

A.     The  field  operations'? 

Q.     Yes;  the  branch  operations  of  the  company? 

A.     The  branch  operations  of  the  company? 

Q.    Yes. 

A.  Well,  I  would  say  that  my  relationship  with 
the  branches  is  to  the  effect  that  I  am  the  general 
manager. 

Q.  Now,  you  were  in  that  capacity  back  in  Janu- 
ary of  this  year?  A.     That's  correct. 

Q.     What  branches  does  the  company  have? 

A.  In  the  States  of  Washington,  California  and 
Oregon. 
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Q.  And  those  in  the  State  of  Oregon  are  located 
where  ? 

A.  In  the  State  of  Oregon,  of  course,  our  home 
office  is  in  Portland,  Oregon.  We  have  a  branch  in 
Albany,  Oregon;  Eugene,  Oregon;  Roseburg,  Ore- 
gon; Coquille,  Oregon;  and  Central  Point. 

Q.  That's  five  branches,  together  with  the  home 
office? 

A.    Well,  I  think  that — yes,  a  total  of  six. 

Q.  Now,  the  nature  of  the  enterprise  is  that  of 
being  a  dealer,  distributor  and  service,  providing 
services  and  repair  of  the  equipment,  heavy  equip- 
ment ?  A.     Right. 

Q.  Will  you  relate,  please,  when  you  first  had 
knowledge  of  the  company's  receipt  of  the  docu- 
ment in  evidence  as  General  Counsel's  Exhibit  No. 
3,  namely,  the  letter  demanding — of  the  [38]  union 
demanding  recognition  and  that  you  meet  to  bar- 
gain with  it? 

A.  I  believe  that  we  received  a  copy  of  this  or 
heard  about  this  on  the  Saturday  follomng. 

Q.  The  4th  of  January  ?  I  make  available  to  you 
a  calendar. 

Trial  Examiner :  I  don't  think  his  answer  is  clear 
as  to  when  he  received  it.  He  said  the  Saturday 
following,  and  then  you  interpolated,  and  he  didn  't 
answer  your  interpolation. 

Mr.  Boyd :     I  'm  at  fault. 

Q.  (By  Mr.  Boyd)  :  You  say  the  Saturday  fol- 
lowing. Following  what  date,  Mr.  Parker? 

A.     Following  January  the  4th. 
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Q.  I  make  available  to  you  a  calendar  for  the 
month  of  January  and  would  have  you,  if  you  will 
do  so,  fix  a  calendar  date. 

A.     I  would  say  the  7th  of  January. 

Q.  And  how  did  you  come  to  know  of  the  con- 
tents of  the  letter?  How  did  it  come  to  your  atten- 
tion? 

A.  How  did  it  come  to  my  attention  ?  I  believe  we 
received  it  by  mail  from  Central  Point  on  January 
the  7th. 

Q.  Well,  did  you — had  you  been  advised  by  the 
Central  Point  branch  by  telephone  in  advance  of 
that  having  been  received  ? 

A.  I  believe  that  our  branch  manager  received 
this  on  Friday,  the  6th,  and  he  called  Portland, 
Oregon,  and  told  us  that  such  an  article  had  been 
received  and  that  he  was  going  to  forward  it  in  the 
mail.  I  believe  we  received  it  on  Saturday,  the  [39] 
7th. 

Q.  For  clarity's  sake  hereafter,  what  was  the 
name  of  your  manager  at  that  time  ? 

A.     H.  R.  Heat  on. 

Q.     Is  he  presently  your  branch  manager? 

A.     Yes,  but  he's  incapacitated. 

Q.  And  you  currently  have  an  acting  branch 
manager  ?  A.     Yes. 

Q.  Will  you  state,  please,  who  was  the  plant 
superintendent  of  the  Central  Point  plant  in  Janu- 
ary of  1956? 

A.     The  shop  foreman,  is  that  what  you  mean  ? 

Q.     That  may  l)o  the  shop^is  that  what  you  call 
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him  ?  A.     The  shop  foreman. 

Q.  The  shop  foreman,  yes.  Who  was  the  shop 
foreman?  A.     Mr.  Thrash.  [40] 

*     *     * 

Q.  Apart  from  Mr.  Heaton  and  Mr.  Thrash,  who 
are  the  supervising  officials  of  the  local  plant? 

A.  Well,  at  that  time,  Mr.  Heaton,  of  course  was 
the  branch  manager  and  Mr.  Thrash  was  the  shop 
foreman,  and  in  the  office,  of  course,  I  think  there 
was  a  man  named  Mr.  Mullen  in  the  office. 

Q.     In  what  capacity?  A.     Office  manager. 

Q.  Were  there  any  assistant  foremen  in  the 
shop  ? 

A.  Well,  I  couldn't  answer  that  either  because 
I  don't  know  if  there  was  or  wasn't. 

Mr.  Stirling:  Excuse  me.  Are  you  asking  about 
1951  now? 

Mr.  Boyd.  I'm  now  talking  about  1956,  January, 
1956. 

Q.  (By  Mr.  Boyd)  :  You  so  understood  my 
question?  A.     As  '56,  yes. 

Q.  I'm  asking  whether  in  January,  '56,  there 
were  any  assistant  foremen? 

A.     Not  that  I  know  of,  no. 

Q.  That  would  be  within  the  discretion  of  whom, 
to  determine  whether  there  would  be  assistant  fore- 
men? 

A.  That  would  be  the  discretion  of  the  Portland 
management,  also  Mr.  Thrash.  [44] 

Q.     I  see.   So,   insofar  as  the   operation   of  the 
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shop  and  the  selection  of  assistants  in  the  Central 
Points  shop,  that  would  be  something  to  be  deter- 
mined by  Mr.  Thrash  after  consultation  with  the 
plant  in  Portland,  the  management  in  Portland? 

A.  Yes.  He  would  recommend  a  man,  and,  if  we 
would  be  agreeable  with  him,  we'd  probably  have 
him. 

Trial  Examiner :  Is  it  material  as  to  whether  Mr. 
Heaton  became  incapacitated? 

Mr.  Boyd:     It  is  not. 

Trial  Examiner :     All  right. 

Mr.  Boyd:  Although  I'm  willing  that  the  wit- 
ness disclose  it. 

Q.  (By  Mr.  Boyd)  :  When  did  Mr.  Heaton  be- 
come ill? 

A.  I  can't  give  you  the  exact  date  of  that  either, 
but  it  was  approximately,  I  would  say,  60  days  ago. 

Q.     It's  been  since  February? 

A.  Yes.  He  became  ill  just  recently  and  was 
operated  on  for  a  brain  tumor. 

Q.  Following  the  receipt  from  the  Central  Point 
office  of  General  Counsel  Exhibit  No.  3,  the  letter  of 
January  4th,  what  action  did  you  take  with  respect 
to  that  letter? 

A.  I  didn't  take  any  action  with  respect  to  the 
letter.  I  told  the  President  about  the  letter.  He  also 
knew  about  it,  Mr.  Cooper. 

Q.    And  what  action  did  he  take  then?  [45] 

A.  Why,  I  believe  he  notified  Mr.  Stirling  of  the 
receipt. 

Q.     Was  there  any  response  made  to  the  letter? 
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A.     By  whom  1 

Q.     By  the  company? 

A.  No;  I  don't  believe  so  because  we  have  Mr. 
Stirling  as  our  attorney. 

Q.  That  is  to  say,  if  any  response  was  made,  it 
would  have  been  made  by  Mr.  Stirling? 

A.     That's  right. 

Q.  Now,  when  did  you  learn  of  the  union  having 
filed  its  petition,  the  docimient  in  evidence  as  00-4? 

A.     Upon  receipt  of  it  in  the  mail. 

Q.  And  when  was  that  in  relation  to  the  filing 
made  of  the  petition  on  January  10th? 

A.  The  petition  was  mailed  to  our  Central  Point 
branch  and  Mr.  H.  R.  Heaton  in  turn  directed  it  to 
Portland  on  January — I  don't  believe  I  was  in  Port- 
land at  the  time  this  was  received.  I  was  out  at  one 
of  the  branches. 

Q.  Did  you  hear  of  it  being  filed  when  being 
out  at  one  of  the  branches'? 

A.  I  don't  recall.  I  don't  know  if  I  knew  until 
I  returned  to  the  office  or  not. 

Q.  Well,  now,  I'm  wanting  to  aid  you  in  recon- 
structing your  recollection,  Mr.  Parker.  Do  vou 
recall  where  you  were  on  January  11th  ?  [46] 

A.     January  11th,  I  was  in  Central  Point,  Oregon. 

Q.  That's  right.  Do  you  remember  where  you 
were  on  January  10th? 

A.     January  10th,  I  was  in  Klamath  Palls.  ' 

Q.     At  Klamath  Falls?  A.     Yes. 

Q.     When  did  you  arrive  at  Central  Point? 
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A.  I  believe  I  arrived  at  Central  Point  on  the 
evening  of  January  10th. 

Q.  Now,  is  it  your  clear  recollection  that  you 
were  in  Klamath  Falls 

A.     On  January  10th  % 

Q. on   January   10th,   before    coming   over 

here? 

A.  Well,  if  it  wasn't  the  10th,  it  was  the  9th  that 
I  was  in  Klamath  Falls. 

Q.  Well,  at  least,  at  the  moment,  it  is  your  recol- 
lection that  you  were  in  Klamath  Falls  on  the  day 
of  the  10th  until  you  drove  over  here  in  the  after- 
noon of  that  day?  A.     Yes. 

Q.  And  you  arrived  here  at  Central  Point  or 
at  Central  Point,  I  should  say,  when  on  January 
10th? 

A.  On  January  10th,  I  believe  we  arrived  in 
Central  Point  approximately  at,  I  would  say  6:00 
o  'clock. 

Q.     Was  it  before  or  after  business  hours? 

A.  I  believe  it  was  after  business  hours.  I  know 
we  came  [47]  across  the  mountain,  and  we  had  a 
flat  tire  down  here  at  Phoenix. 

Q.  Well,  specifically,  the  reason  I  asked  that, 
did  you  attend  to  some  business  on  the  evening  of 
January  10th?  Did  you  put  in  some  phone  calls? 
Did  you  talk  to  some  business  people  in  the  Central 
Point  and  Medf ord  area  ? 

A.  Yes;  I  probably  did.  I  called — I  believe  I 
called  Mr.  Heaton  and  Mr.  Thrash,  and  they  came 
down  to  the  motel. 
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Q.  Did  you  call  any  management  representatives 
of  any  other  plants,  competitors'? 

A,     InMedford? 

Q.    Either  Medford  or  Central  Point? 

A.     On  the  night  of  the  10th  ? 

Q.     On  the  evening  of  the  10th  1 

A.     Well,  I  don't— if  I  did,  I  don't  recall  it. 

Q.     Very  well. 

A.  I  might  have  called  somebody  on  the  11th, 
but  I  don't  recall  the  10th. 

Q.  Well,  let  us  proceed.  It  is  your  recollection 
that  you  heard  about  this  petition  when  you  were 
where  ■?  A.     When  I  was  in  Portland,  Oregon. 

Q.     About  this  petition?  A.     Yes. 

Q.     When  had  you  left  Portland? 

A.     I  had  left  Portland  the  morning  of  the  9th. 

Q.     That  was  Monday  morning?  [48] 

A.    Yes. 

Q.  The  petition  hadn't  been  filed,  had  it,  on  Mon- 
day? A.     Pardon? 

Q.     The  petition  had  not  yet  been  filed  Monday? 

A.  Well,  evidently  not  because  it's  dated  the 
10th. 

Q.  Yes.  Well,  then,  how  did  you  hear  about  it 
before  you  left  Portland  ? 

A.    Hear  about  the  petition? 

Mr.  Stirling:     He  didn't  say  he  did. 

Q.  (By  Mr.  Boyd) :  Well,  my  question  of  you 
a  moment  ago — perhaps  you  misunderstood  me — 
was:  Where  were  you  when  you  first  heard  about 
the  petition,  the  document  you  have  in  hand  ? 
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A.     In  Portland,  Oregon,  as  I  recall  it. 

Q.  You  recall  that  you  were  in  Portland  when 
you  first  heard  about  the  petition?  A.    Yes. 

Q.  Now,  a  moment  ago  you  said  that  you  be- 
lieved you  were  at  one  of  the  branch  plants  when 
you  first  heard  about  it.  Which  is  your  present  recol- 
lection now? 

A.  As  far  as  the  petition  is  concerned,  I  may 
have  heard  about  it  in  a  branch,  and  I  may  not  have 
heard  about  it  until  I  returned  to  Portland. 

Q.  Very  well.  What  branch  plants  had  you 
visited  between  January  9th  and  January  11th  be- 
fore arriving  at  Central  Point  plant?  [49] 

A.     I  believe  Albany  and  Eugene,  Oregon. 

Q.  Now,  having  mentioned  Albany  and  Eugene, 
Oregon,  does  that  refresh  your  recollection  of 
whether  having  either  gone  to  Klamath  Falls,  or 
does  it  refresh  your  recollection  as  to  where  you 
were  when  you  first  heard  about  the  petition  being 
filed? 

A.  I  heard  about — I  didn't  know  anything  about 
this  petition  until  I  either  returned  to  Portland, 
or  I  had  been  in  some  other  branch.  It  was  not  prior 
to  my  meeting  here  in  Central  Point. 

Q.     It  was  not  ?  A.     No ;  not  in  the  petition. 

Q.  As  a  matter  of  fact,  didn't  you  have  a  noti- 
fication from  Mr.  Stirling,  either  directly  or  indi- 
rectly, on  Tuesday,  January  10th,  that  the  imion 
had  filed  a  petition  with  the  Labor  Board? 

A.     I  had? 

Q.     Yes.  Were  you  not  notified  by  Mr.  Stirling? 
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A.     Directly  from  Mr.   Stirling? 

Q.     I'm  asking  you.  A.     I  don't  believe  so. 

Q.  Either  directly  or  indirectly  through  your 
office? 

A.     Indirectly,  I  may  have  heard  from  him,  yes. 

Q.     And  was  it  on  the  10th?  That's  my  question. 

A.     Oh,  you're  talking  about  this  petition? 

Q.  About  the  petition  and  the  intention  to  ar- 
range a  hearing  on  the  petition.  [50] 

Trial  Examiner:  This  is  the  petition  that  v^as 
filed  on  the  10th? 

Mr.  Boyd:    The  petition  was  filed  on  the  10th. 

Trial  Examiner:  Well,  is  it  your  recollection 
now  that  you  heard  about  it  on  the  same  day  it  was 
filed,  namely,  the  10th? 

The  Witness:     No. 

Trial  Examiner:     Prom  anybody? 

The  Witness:     I  don't  believe  so. 

Mr.  Boyd :  We'll  take  his  recollection  as  he  testi- 
fied to  it. 

Q.  (By  Mr.  Boyd):  In  response  to  that  peti- 
tion, did  not  your  Comisel,  Mr.  Stirling,  in  compli- 
ance with  request  from  the  Regional  Office,  send  to 
the  Regional  Office  a  letter  under  date  of  January 
12,  which  for  identification  is  marked  General  Coun- 
sel's  Exhibit  8,  a  copy  of  which  I  make  av^ailable 
to  you  now  for  examination  ? 

(Thereupon,  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  8 
for  identification.) 
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Mr.  Stirling:  I'm  not  going  to  have  any  objec- 
tion to  this  letter,  but  Mr.  Parker  doesn't  know  any- 
thing about  it. 

Q.  (By  Mr.  Boyd)  :  Did  you  know,  Mr.  Parker, 
that  Mr.  Stirling  wrote  such  a  letter  to  the  Labor 
Board  in  response  to  the  petition? 

A.     On  what  date  ?  [51] 

Q.     It  shows  the  date  of  January  12th. 

A.     I  didn't  know  about  the  letter,  no. 

Q.  In  any  event,  the  writing  of  this  letter  by  Mr. 
Stirling  at  that  time  was  with  the  authority  of  the 
company  ?  A.     Yes. 

Q.  Providing  the  information  that  is  contained 
in  the  letter?  A.     Yes. 

Q.     Is  that  correct?  A.     Yes. 

Mr.  Boyd:  Counsel,  will  you  stipulate  that  this 
is  your  letter  written  on  January  12,  making  re- 
sponse to  request  of  the  Subregional  Office  for  in- 
formation relating  to  the  employees  at  the  com- 
pany's operation,  and  whether  or  not  the  company 
would  enter  into  a  consent  election  agreement? 

Mr.  Stirling:  Yes,  I  will  stipulate  that.  I  would 
also  say  that  Mr.  Parker  doesn't  know  anything 
about  that  letter. 

Mr.  Boyd:  Very  well.  I  offer  in  evidence  Gen- 
eral Counsel's  Exhibit  8. 

Trial  Examiner:  You  have  no  objection,  Mr. 
Stirling  ? 

Mr.  Stirling:    No  objection. 

Trial  Examiner:     Received. 
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(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  8  for  identification,  was 
received  in  evidence.) 


GENERAL  COUNSEL'S  EXHIBIT  No.  8 

J.  P.  Stirling 

Attorney  at  Law 

3128  N.  E.  Broadway       ATlantic  8-5391 

Portland  12,  Oregon 

January  12,  1956. 
Mr.  Robert  J.  Wiener, 
Officer  in  Charge, 
National  Labor  Relations  Board, 
U.  S.  Court  House  (New), 
Portland  5,  Oregon. 

Re:  36-RC-1165. 

Dear  Mr.  Wiener: 

The  information  that  I  have  in  answer  to  your 
letter  of  January  10,  1956,  is  as  follows: 

1.    Gaylord  L.  Hallett, 
Homer  E.  Billups, 
Charles  A.  Brown, 
Richard  Hachenberg, 
Stanley  L.  Long, 
Donald  R.  Squire, 
Leslie  C.  Findley, 
Alan  M.  Bishop, 
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Hubert  Curtis, 
John  G.  Hennagar, 
Theodore  C.  McCoy, 
J.  E.  Carroll. 

2.    (a)     Howard  Cooper  Corporation. 

(b)  Corporation. 

(c)  Distributor  and  dealer  in  heavy  equip- 
ment. 

(d)  Entire  corporation— $10,000,000.00. 
Central  Point  Branch— $700,000.00. 

(e)  Entire  corporation — 75%. 
Central  Point  Branch — none. 

(f )  Entire  corporation  State  of  Oregon  busi- 
ness—$10,000,000.00;  State  of  Washing- 
ton business— $3,000,000.00. 

;  Central  Point  branch— $921,000.00. 

(g)  None  (Oregon  branches  sell  within  Ore- 
gon and  the  Seattle,  Washington,  branch 
sells  within  Washington). 

The  Company  does  not  desire  to  enter  into  a  con- 
ventional agreement  for  an  election. 

Very  truly  yours, 

/s/  J.  P.  STIRLING. 
JPS:ga 

Received  January  16,  1956. 
Received  in  evidence  June  25,  1956. 
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Q.  (By  Mr.  Boyd)  :  While  you  have  that  before 
you,  Mr.  Parker,  may  I  direct  your  attention  to  the 
listing  of  the  names  that  [52]  appear  as  Item  1  ( 
Are  you  sufficiently  familiar  with  the  personnel  of 
the  Central  Point  plant  to  be  able  to  identify  the 
nature  of  the  work  that  those  people  engage  in  ? 

A.     Oh,  some  I  do,  and  probably  some  I  do  not. 

Q.  Well,  specifically,  are  not  the  names  of  Gay- 
lord  Hallett  and  Leslie  Findley,  the  fii'st  name  in 
each  coliunn,  the  names  of  the  two  paints  men? 

A.    Yes. 

Q.  Are  not  the  remaining  names  in  each  column 
the  names  of  persons  who  are  or  were  mechanics 
and  welders  in  the  shop? 

A.  Well,  as  far  as  I  know,  they  are,  yes.  I  know 
^ome  of  these  fellows  personally.  Some  I  do  not. 

Q.  Well,  now,  I  direct  your  attention  to  the 
name  of  J.  E.  Carroll,  the  last  name  in  the  second 
column.  Do  you  personally  know  J.  E.  Carroll? 

A.     No,  I  do  not. 

Q.  Do  you  know  whether  J.  E.  Carroll  was  work- 
ing at  that  time  I 

A.  No.  I  would  have  to  look  at  the  records  to 
&nd  out. 

Q.  Very  well.  Do  you  know  whether  the  normal 
eomplenient  of  shop  employees  was  nine  or  ten? 

A.     Normal  ? 

Q.     The  normal  complement? 

A.     I'd  say  it  was  rather  normal,  yes. 

Q.     Well,  which?  Nine  or  ten? 

A.     Well,  I  don't  think  you  could  specify  it  that 
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closely  because  [53]  at  times  there  might  be  half  a 
dozen  men,  and  other  times  there  might  be  a  dozen 
or  14. 

Q.  Very  well.  Was  the  statement  contained  in 
the  last  paragraph  of  the  letter,  that  the  company 
did  not  desire  to  enter  into  a  consent  election  agree- 
ment, when  written  on  the  12th  of  January,  so  far 
as  you  know,  the  company's  disposition,  decision, 
determination  % 

A.  Well,  that  was  the  determination  arrived 
after  discussing  it  with  Mr.  Stirling  by  Mr.  Cooper, 
I  imagine. 

Q.  Very  well.  You  did  not  personally  participate 
in  that  discussion? 

A.     Regarding  this  letter? 

Q.  In  determining  there  should  not  be  a  consent 
election  %  A.     No,  I  did  not. 

Q.    Where  were  you  on  January  12th? 

A.  January  the  12th,  I  was  here  on  January 
11th,  and  January  the  12th — I  spent  the  evening  of 
eJanuary  the  11th  in  Coquille. 

Q.    You  have  a  branch  plant  there? 

A.     Yes. 

Q.  Had  you  visited  that  plant  on  that  day,  Janu- 
ary 11th?  A.     Yes. 

Q.  And  then  on  the  following  day,  January  12th, 
where  were  you? 

A.  From — of  coui^se,  I  was  at  Coquille  probably 
in  the  morning.  I  can 't  give  you  the  exact  time.  [54] 

Q.     Yes. 

A.     I  was  there  on  the  morning  of  the  12th,  and 
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then  we  went  on  to  Roseburg,  Oregon,  and  I  don't 
know  if  we  stayed  in  Roseburg  or  went  on  to  Eu- 
gene. I  believe  we  drove  on  later  to  Eugene. 

Q.  Now,  how  frequently  did  you  make  these 
visits — did  you  personally  make  these  visitations  to 
the  branch  offices "? 

A.     I  would  say  over  the  past  five  years 

Q.  I'm  speaking  of  this  trip.  How  frequently  was 
your  practice  in  this  current  year  to  make  these 
visitations  to  these  plants  ?  A.     In  1956  ? 

Q.     Yes. 

A.  I  don't  come  around  to  the — I  don't  visit  the 
branches  as  often  as  I  used  to  because  I  have  an 
assistant  now. 

Q.     And  who  is  the  assistant? 

A.     Mr.  Ralph  Thomas. 

Q.     Was  he  with  you  at  that  time? 

A.     Yes. 

Q.     And  what  is  his  capacity  with  the  company? 

A.     Sales  manager. 

Q.    At  that  time?  A.     Yes. 

Q.     And  his  present  capacity? 

A.     Sales  manager. 

Q.  And  he  was  accompanying  you  on  this  trip 
at  that  time  ?  [55]  A.     Yes. 

Q.  Was  there  any  other  persons  from  your  main 
office  accompanying  you  at  that  time? 

A.     No. 

Q.  You  were  about  to  say  how  frequently  you 
made  visits  to  the  branch  plants  in  the  winter  of  '56. 

A.     I  was  about  to  say  that  during  the  past  five 
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years  that  I  have  visited  the  branches  on  an  aver- 
age, I  would  say,  of  every  25  days,  but  Mr.  Thomas 
has  become  my  assistant,  and  part  of  that  load  has 
been  taken  off  my  shoulders. 

Q.  Now,  do  you  have  a  branch  plant  in  Klamath 
Falls?  A.     No. 

Q.  Is  it  your  clear  recollection  now^  that  you 
were  in  Klamath  Falls  on  the  IQth  of  January  ? 

A.     I  believe  it  was  the  10th  of  January,  yes. 

Q.  Is  it  your  clear  recollection  that  you  came 
from  Klamath  Falls  to  Central  Point  on  January 
10th  ?  A.     I  believe  that  was  the  date. 

Q.     And  when  had  you  gone  to  Klamath  Falls? 

A.  We  had  gone  to  Klamath  Falls  on  Tuesday 
morning. 

Q.     From  where?  A.     From  Eugene. 

Q.  That  was  the  morning  and  day  of  the  10th? 
You  left  Eugene  the  morning  of  the  10th? 

A.     Yes.  [56] 

Q.  Recalling  that  you  left  Eugene  the  morning 
of  the  10th,  may  I  again  inquire  if  that  will  refresh 
your  recollection  whether  you  learned  of  the  filing 
of  this  petition  on  January  10th?  A.     No. 

Q.  Very  well.  After  arriving  at  Central  Point 
on  the  evening  of  January  10th,  what  did  you  do 
with  respect  to  matters  relating  to  the  Central 
Point  operation?  A.     In  the  evening? 

Q.     Let's  take  what  you  did  that  evening. 

A.  I  called  up  Mr.  Thrash  and  Mr.  Heaton,  and 
they  came  down  and  we  talked  over  business  condi- 
tions in  a  room  at  the  Crater  Inn  Motel. 
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Q.  Did  your  discussion  relate  at  all  to  your 
knowledge,  or  rather  to  the  fact  known  to  you  that 
the  union  had  made  a  demand  to  bargain  with  the 
company  in  respect  to  the  working  conditions  of 
the  employees? 

A.     I  knew  that  they  had  made  a  demand,  yes. 

Q.  My  question  was:  Did  your  discussion  with 
Mr.  Heaton  and  Mr.  Thrash  relate  to  that? 

A.     Yes,  sir. 

Q.  Did  you  complete  your  discussion  of  the  mat- 
ter at  that  time? 

A.     With  Mr.  Heaton  and  Mr.  Thrash? 

Q.     Right. 

A.     Oh,  no,  I  wouldn't  say  we  completed  it.  [57] 

Q.  Did  you  resimfie  the  discussion  at  any  later 
time? 

A.  I  think  we  discussed  it  the  following  morn- 
ing. 

Q.  As  a  result  of  the  discussions,  what  deter- 
mination was  made  of  the  action  to  take  ? 

A.  What  determination  was  made  of  the  action 
to  take? 

Q.    Yes. 

A.  Of  course,  that  would  involve  Mr.  Stirling, 
as  far  as  the  action  was  concerned.  After  we  talked 
over  the  troubles  down  there,  I  decided  to  talk  with 
the  men  as  a  group. 

Q.  Did  you  discuss  doing  that  with  Mr.  Stirling 
before  talking  to  them? 

A.     T  don't  recall  that  I  did. 

Q.     Did  Mr.  Thrash  or  Mr.  Heaton  make  con- 
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tact  with  Mr.  Stirling  before  the  discussion  you  had 

with  the  group?  A.     Not  that  I  know  of. 

Q.  The  responsibility  for  doing  that  was,  among 
you  three,  would  have  been  yourself,  rather  than 
them?  A.     For  talking  to  the  men? 

Q.     For  talking  with  Mr.  Stirling? 

A.    Yes,  that's  right. 

Q.     I  mean,  your  decision,  not  theirs? 

A.     I  would  say  so,  yes. 

Q.     And  did  you  talk  with  the  men  as  a  group? 

A.     Yes,  I  did. 

Q.     Where  and  at  what  time?  [58] 

A.  It  w^as  the  morning  of  the  11th  in  Mr. 
Thrash 's  office. 

Q.     And  that  was  in  the  plant?  A.    Yes. 

Q.     At  Central  Point?  A.     Yes. 

Q.     This  was  a  work  day,  was  it  not  ? 

A.     That's  correct. 

Q.     And  you  say  at  what  time  in  the  morning? 

A.  Oh,  the  exact  time,  I  couldn't  give  you.  I 
would  say  between  the  hours  of  10  and  11. 

Q.  That's  when  you  met  with  them,  and  how 
long  did  the  meeting  last? 

A.     I  'd  say  half  an  hour. 

Q.  Will  you  relate  to  us,  please,  your  best  rec- 
ollection of  what  you  said  to  the  employees?  Fjrst, 
may  I  inquire :  How  were  the  employees  assembled  ? 

A.     How  were  they  assembled  ? 

Q.  Yes.  You  say  this  occurred  in  Mr.  Thrash 's 
office.  A.     Yes. 

Q.     That  was  not  their  work  place?  I  mean  they 
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didn't  work  in  the  office?  They  worked  out  in  the 

shop?  A.     That's  right. 

Q.  How  were  they — by  what  means  were  they 
assembled  f 

A.  Mr.  Thrash  told  them  that  I  would  like  to 
talk  to  them. 

Q.  Very  well,  and  did  all  of  the  employees  at- 
tend, so  far  as  [59]  you  know? 

A.  As  far  as  I  know.  There  might  have  been 
some  of  them  out  in  the  field  at  the  time.  I  don't 
recall  that. 

Q.  Did  either  Mr.  Hallett  or  Mr.  Findley  at- 
tend, either  of  the  parts  men? 

A.     No,  I  don't  believe  so. 

Q.     Do  you  recall  whether  J.  E.  Carroll  attended? 

A.     No,  I  do  not. 

Q.  Well,  will  you  describe,  please,  what  took 
place  in  the  course  of  the  meeting,  and  in  as  nuich 
detail  as  you  recall? 

A.  Well,  of  course,  I  was  questioned  by  Mr. 
Hedges,  and  I  wrote  a  letter  recalling  the  things 
that  I  said  to  the  group,  which  I  believe  you  prob- 
ably have  a  copy  of. 

Q.  Well,  let  us  have  your  present  recollection  as 
a  witness  in  this  proceeding. 

A.  I  told  the  boys  that  I  understood  there  was 
some  trouble  and  dissatisfaction  at  Central  Point. 

Q.  Now,  may  I  interrupt  you  to  inquire:  Did 
you  explain  how  you  came  upon  that  knowledge  ? 

A.     No,  I  don't  believe  I  explained  that. 

Q.  Did  you  tell  them  when  you  came  iipon  tliat 
knowledge?  A.     No,  I  didn't. 
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Q.  Did  you  tell  them  where  you  were  when  you 
came  upon  that  knowledge  ? 

A.     No,  I  don't  think  so.  [60] 

Q.     Proceed,  please. 

A.  And  I  told  them  that  I  understood  that  they 
were — there  was  some  dissatisfaction  in  the  group 
that  were  at  Central  Point,  and  that  I  would  like 
to  talk  to  them,  but,  first,  I  would  like  to  explain  my 
position,  that  I  wasn't  there  to  make  any  anti- 
union talk  for  the  very  simple  reason  that  a  great 
many  instances  I  thought  that  unions  were  a  ne- 
cessity to  avoid  exploitation  of  labor,  and  that  I 
hadn't  always  been  an  executive  and  I  had  worked 
with  my  hands  for  a  number  of  years,  and  had 
worked  in  a  shop  of  a  corporation  at  Portland, 
Oregon,  as  well  as  Mr.  Ralph  Thomas,  that  we  had 
arisen  to  our  present  positions  through  our  atti- 
tude and  v^llingness  to  work,  taking  on  more  re- 
sponsible positions  as  time  went  on. 

I  told  them  about  the  history  of  the  company, 
that  we  had  been  established  for  40  some  years, 
that  we  had  had  very  little  labor  trouble  taking  the 
company  as  a  whole,  and  that  the  doors  of  the  com- 
pany were  always  wide  open  for  anybody  that  had 
a  so-called  beef  about  working  conditions. 

Then  when  I  got  through  with  that,  I  asked  them 
if  they  had  any  particular  questions  which  they 
would  like  to  ask  me,  and,  as  I  stated  in  my  letter, 
why,  the  boys  in  the  group  were  rather  reluctant  to 
say  a  great  deal  because — they  might  have  said  more 
if  T  had  talked  to  them  individually,  but  I  didn't 
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want  to  do  that  because  I  didn't  want  them — I 
didn't  want  to  be  accused  of  coercion.  So,  I  thought 
I'd  talk  in  front  of  the  group  so  [61]  they  could 
all  hear  what  I  had  to  say,  and  they  could  all  hear 
what  the  other  boys  had  to  say,  and  what  their  ques- 
tions were. 

The  subject  of  the  coffee  break  came  up  and 

Q.     Do  you  recall  who  brought  that  up? 

A.  No,  I  don't  recall  exactly  who  brought  that 
up. 

Q.    And  what  was  said  with  respect  to  that? 

A.  And  they  said  that  in  some  of  the  branches 
that  the  men  had  coffee  breaks,  and  they  wanted  to 
know  if  that  was  true,  that  they  had  heard  about 
it  previously,  and  I  said  that  was  true  that  they  did. 
They  wanted  to  know  why  they  didn't  have  the 
same  privileges,  and  I  said,  "Well,  I  imagine  some 
of  you  boys  have  probably  drank  coffee  on  the  job 
at  one  time  or  another  in  the  past,  and,  although  it 
wasn't  actually  the  practice,  why,  it  was  in  reahty 
being  done  anyway,"  and  I  could  see  no  objection  to 
it,  and  I  told  them,  if  they  wanted  to  have  a  coffee 
break,  they  could  discuss  it  with  the  branch  man- 
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and  whatever  he  decided  was  okay  with  me. 
Well,  now,  he  was  seated  there  at  the  time  ? 
Yes,  he  was. 

Was  the  determination  made  then  ? 
I  don't  think  it  was  made  right  then,  no. 
Go  ahead. 
The  subject  of  coveralls  came  up. 
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Q.  What  was  the  coverall  problem"?  Will  you  ex- 
plain that  to  the  Trial  Examiner?  [62] 

A.  Well,  the  laundering  and  the  furnishing  -of 
the  coveralls  for  the  men. 

Q.  That  is,  they  used  coveralls,  and  that's  their 
work  clothes  ?  A.     Yes,  in  the  shop. 

Q.  And  how  frequently  were  they  required  to 
change  ? 

A.     I  believe  twice  a  week  as  a  general  practice. 

Q.  And  with  respect  to  those  coveralls,  were 
they  providing  their  own  coveralls,  or  was  the  com- 
pany providing  them  ? 

A.     They  were  providing  their  own. 

Q.  And  were  they  laundering  them,  or  was  the 
company  laundering  them"? 

A.     The  company  was. 

Q.    And  what  was  the  point  that  they  made?       J 

A.  Well,  they  mentioned  that  in  some  areas  in 
various  states  that  they  did  furnish  coveralls,  and 
I  said  that  that  is  true,  and  so  far  that  we  had  not 
granted  that,  but  we  had  previously  discussed  it 
when  Mr.  Cooper  and  I  sat  down  to  discuss  the  gen- 
eral operation  of  the  business. 

Q.    You  say  you  had  or  had  not  discussed  it? 

A.  We  have  previously  discussed  the  coveralls, 
yes,  but  we  had  never  taken  any  action  on  it. 

Q.  Was  mention  made  of  what  it  was  costing 
them  to  provide  their  own  laundering  and  coveralls  ? 

A.  Yes,  I  believe  it  was.  I  believe  it  was  65 
cents. 

Q.     A  garment?  [63] 
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A.  I  don't  know  if  it  was  a  garment  or  a  week. 
I  don't  remember  right  now. 

Q.  Go  ahead.  Incidentally,  it  was  known  to  you, 
was  it  not,  that  they  were  rented  coveralls,  that 
they  had  a  coverall  service? 

A.  I  knew  that  they  had  a  coverall  service.  I 
didn't  know  how  it  was  handled,  whether  it  was 
rented,  or  if  they  bought  them,  or  what.  I  didn't 
know  about  that. 

I  also  discussed  the  matter  of  the  10-cent  hourly 
increase  across  the  board. 

Q.     Now,  what  was  that?  Enlarge  on  that,  please. 

A.  Well,  Mr.  Cooper  and  I  sit  down  in  the  first 
week  of  January  and  the  first  week  in  July  and 
discuss  salaries  and  wages,  and  at  that  time  we  de- 
cide what  we  would  do  throughout  our  various 
branches,  and  I  told  the  boys  that  we  had  agreed 
to  put  in  an  increase  of  10  cents  hourly  increase 
across  the  board  in  all  of  our  Oregon  branches,  but 
there  was  some  question  as  to  whether  it  could  be 
granted  in  Central  Point  due  to  the  fact  that  they 
had  decided  or  that  the  union  would  represent  them. 
I  didn  't  know  if  we  could  give  them  any  10  cent  an 
hour  increase  or  not,  but,  if  it  were  legal  and  if 
we  could,  we  would  give  them  the  10  cent  an  hour 
increase,  as  in  the  rest  of  our  branches  in  Oregon 

Q.  Incidentally,  did  you  give  10  cents  an  hour 
across  the  board  at  each  of  your  other  [64] 
branches  ?  A.    Yes. 

Q.     That  exact  amount? 

A.     Well,  I  would  say  basically,  yes. 
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Q.  Well,  was  there  at  any  other  branch  in  Ore- 
gon— and  I'm  speaking  of  branches,  not  the  Port- 
land one — was  there  any  other  branch  given  a  10 
cents  an  hour  increase?  A.    Yes. 

Q.     At  what  branches'? 

A.     Oh,  I  would  say  all  the  branches. 

Q.  You're  including,  in  saying  that,  the  increase 
granted  at  Roseburg?  A.    Yes. 

Q.     Coquille?  A.    Yes. 

Q.     Eugene?  A.     Yes. 

Q.  What  explanation  of  this  increase  had  you 
given  to  your  employees  in  Eugene? 

A.  Well,  we — it  is  our  policy  to  be  paying  a 
competitive  wage  whatever  locality  we're  in. 

Q.  Yes,  but  my  question  was :  What  explanation 
had  you  given  on  the  preceding  day,  the  day  before 
that,  to  your  Eugene  employees  about  the  increase? 

A.  I  didn't  notify  the  employees  at  Eugene  at 
all,  I  don't  think,  about  the  wages.  [65] 

Q.     What  explanation  did  you  give  at  Albany? 

A.     I  didn't  give  any  explanation  at  Albany. 

Q.  What  explanation  did  you  give  at  Coquille? 
That  is,  on  the  afternoon  of  the  11th,  or  the  next 
day?  A.     To  the  branch  manager. 

Q.    But  to  the  employees?  A.     Pardon? 

Q.     But  to  the  employees? 

A.     Not  to  the  employees. 

Q.     Or  at  Roseburg  on  that  next  day? 

A.     The  branch  manager,  I  mentioned  it  to  him. 

Q.     But  not  the  employees?  A.     No. 

Q.     Very  well.  Proceed  then.  You  say  that  you 
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told  them  this   concerning  the  intended   wage   in- 
crease, but  you  were  uncertain  as  to  whether  you 
could  do  so,  you  said  ?  A.     At  Central  Point. 

Q.    At  Central  Point?  A.    Yes. 

Q.  It  was  only  to  these  employees  here  that  you 
made  that  explanation*? 

A.  Yes.  I  didn't  talk  to  any  other  employees  at 
any  place  else. 

Q.  What  else  developed  in  the  course  of  the 
meeting  ? 

A.     Well,  basically,  that's  it.  [66] 

Q.  Did  they  bring  up  any  other  grievances  that 
you  recall? 

A.  Yes,  there  was  something  about  the  health 
and  accident  policy. 

Q.     That  is,  the  insurance  benefits? 

A.     Yes. 

Q.     That  are  carried  on  the  group  policy  ? 

A.    Yes. 

Q.  Now,  is  that  at  your  expense  or  their  ex- 
pense? 

A.  I  can't  tell  you  the  exact  proportion,  but  I 
believe  they  pay  part  of  it,  and  the  corporation 
pays  part  of  it. 

Q.  Do  you  remember  what  point  was  made  in 
relation  to  that? 

A.  Yes,  I  do.  It  was  made  in  regard  to  ma- 
ternity benefits. 

Q.  And  what  was  the  response?  What  was  your 
response,  or  the  response  made  to  that  suggestion? 

A.     Well,   my  response  to   that   suggestion    was 
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that — well,  you  could  get  whatever  you  paid  for.  In 
other  words,  you  could  get  in  so  many  benefits  into 
your  insurance  program  that  you  could  cover  every- 
thing, but  that  the  more  you  covered,  the  more  it 
would  cost,  naturally,  and  on  the  maternity  bene- 
fits, I  said,  "Well,  maybe  some  of  the  boys  here 
that  are  older  than  some  of  you  younger  fellows 
would  object  to  paying  for  maternity  benefits,  be- 
cause, after  all,  they  were  past  their  reproductive 
stage, ' '  and  some  of  the  boys  agreed  to  that. 

Q.  What  other  points  were  brought  up  that  you 
recall,  Mr.  Parker?  [67] 

A.     About 

Q.     That  were  grievances. 

A.  Grievances  ?  Well,  there  was  one  fellow — I 
don't  recall  who  it  was  now,  whether  it  was  Mr. 
Bishop  or  Mr.  Billups,  but  I  believe  it  was  one  or 
the  other,  and  I  could  be  wrong  about  that,  but  it 
was  finally  discussed  and  this  one  gentleman  said 
he  didn't  have  too  much  to  kick  about  because  he 
had  received  a  great  deal  more  in  benefits  than  it 
had  ever  cost  him. 

Q.  This  is  insurance  benefits  you're  talking 
about  *?  A.    Yes. 

Q.  My  question — my  intended  question  was: 
What  other  matter  was  brought  up  as  a  grievance 
or  beef  at  this  meeting? 

A.  Oh,  somebody  brought  up  the  fact  that  there 
was  a  higher  wage  rate  paid  in  our  Eureka  branch. 

Q.     And  was  that  discussed  at  the  time? 

A.     Yes. 
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Q.  Tell  me:  Were  the  men — you  said  awhile 
ago  that  they  seemed  to  be  reluctant  to  speak — did 
they  come  forward  with  these  things  ? 

A.    After  awhile,  yes. 

Q.    With  these  points'?  A.     Yes. 

Q.  Readily,  or  was  there  an  effort  made  to  elicit 
from  them  what  was  their  problem^ 

A.  No.  I  just  asked  them  if  they  had  any  ques- 
tions. I  was  [68]  through  with  my  talk,  and  I  asked 
them  if  they  had  any  questions  they  would  like  to 
present  to  me. 

Q.    And  this  was  their  response  to  you? 

A.    Yes. 

Q.  Well,  did  either  Mr.  Thrash  or  Mr.  Heaton 
or  Mr.  Thomas  speak  to  them? 

A.  No.  I  think  Mr.  Thomas  verified  the  fact 
that  he  had  been  with  the  company  for  a  certain 
number  of  years,  and  that  he  had  come  out  of  the 
shop  and  was  now  the  present  sales  manager. 

Q.  Did  you — do  you  recall  Mr.  Thomas  himself 
asking,  "What  is  it  that  you  don't  like  about  the 
operations  here  in  the  shop?"? 

A.  No,  I  don't  think  so.  I  think  I  did.  I  think 
I'm  the  one  that  asked  that. 

Q.     You  think  you're  the  only  one? 

A.     Yes. 

Q.  You  recall  you  were  the  only  one  that  raised 
that  question?  A.     Yes. 

Q.  Following — have  you  now  recounted  as  fully 
as  you  can  recall  that  which  developed  in  the  course 
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of  that  meeting?  A.     Basically,  yes. 

Q.  Was  there  any  comment  about  or  statement 
or  question  by  you  as  to  why  they  would  go  outside 
the  shop  ? 

A.  Well,  in  my  talk  to  them,  I  said — yes,  I  said 
that  I  understood  that  they  had  made  representation 
or  signed  cards,  or  something,  that  that  was  their 
privilege  to  do  so,  but  that  [69]  I  didn't  know  why 
they  would  want  somebody  else  to  represent  them 
when  the  doors  of  our  office  were  always  open  to 
any  grievances  as  far  as  the  employees  were  con- 
cerned. 

Q.  Now,  following  that — that  fully  recounts 
your  recollection  of  what  transpired  in  that  meet- 
ing? A.     Basically,  yes. 

Q.  Your  recollection  is  that  meeting  ended  about 
when  % 

A.  About  a  half  hour  after  it  started.  I  can't 
tell  you  exactly  when. 

Q.  In  other  words,  it  ran  the  course  of  a  half 
hour?  A.     I  would  say  so. 

Q.     After  that,  what  did  you  do  ? 

A.  After  that,  I  went  into  the  office,  and  with 
Mr.  Heaton  and  Mr.  Thrash  discussed  general  busi- 
ness procedures,  and  I  believe  that  Mr.  Townsend 
was  there  too  because  he  had  some  questions  to  ask 
concerning  the  transaction  he  was  on. 

Q.  What  discussion  did  you  have  with  respect 
to  the  meeting  with  the  employees,  or  the  occasion 
for  your  meeting  with  the  employees? 
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A.  Oh,  I  don't  recall  that,  what  the  subject  was, 
what  was  discussed  afterwards. 

Q.  Well,  following  your  business  meeting  then 
with  the  other  officials,  what  did  you  do? 

A.  As  I  recall,  we  went  downtown  and  had 
lunch  and,  after  lunch,  I  believe  it  was  in  my  car — 
Mr.  Thomas'  car,  after  [70]  lunch,  why,  we  took  off 
for  Coquille. 

Q.  Before  leaving  for  Coquille,  did  you  discuss 
again  with  either  Mr.  Heaton  or  Mr.  Thrash  what 
further  action  nii.^ht  i)r()perly  be  taken  with  respect 
to  this  matter  of  union  representation,  or  the  em- 
ployees grievances? 

A.  No,  I  don't  think  so.  We  drove  up  and  they 
^ot  out  of  the  car,  and  we  left.  We  had  an  appoint- 
ment at  Coquille  that  afternoon.  So  we  had  to  leave. 

Q.  Was  the  wage  increase  instituted,  and,  if  so, 
^vhen '? 

A.  The  wage  increase  was  instituted,  I  would 
say,  on  January  3rd. 

Q.     On  January  3rd? 

A.  That's  when  we  decided  to  give  the  10  cent 
tiourly  increase. 

Q.  Well,  do  I  understand  that  back  on  January 
3rd  you  had  begun  to  pay 

A.    No. 

Q.    this  increased  rate? 

A.     No,  we  did  not. 

Q.  When  did  you  begin  to  pay  at  the  increased 
rate  the  employees  at  the  Central  Point  plant? 

A.     I  believe  it  was  Jnniiarv  9tb. 
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Q.  Are  you  saying  that  that  is  when  the  rate — 
when  the  decision  was  made  to  put  the  rate  in  effect? 

A.     No. 

Q.  When  was  the  decision  made  to  put  the  rate 
in  effect?  [71]  A.     On  January  3rd. 

Q.  Well,  your  plan  to  institute  an  increase  was 
formulated  on  the  Srd?  A.     Yes. 

Q.  And  as  a  result  of  that,  you  did  institute 
the  increase  on  the  9th?  A.     Yes. 

Q.  Well,  then,  what's  the  significance  of  your 
statement  on  the  11th  that  you  weren't  doing  so? 

A.     That  we  were  what  ? 

Q.  That  you  were  not  doing  so,  that  you  were 
not  granting  them  the  increase? 

A.  You  mean  as  far  as  Central  Point  is  con- 
cerned ? 

Q.     Yes,  that's  my  question. 

A.  I  didn't  make  that  statement,  that  we  were 
not  going  to  institute  the  increase.  I  said  that  we 
would  give  them  the  increase  providing  that  we 
could  and  if  it  were  legal. 

Q.  Well,  when  was  the  decision  made  that  it 
was  legal  to  do  so? 

A.     After  conference  with  Mr.  Stirling. 

Q.    And  when  was  that? 

A.     I  couldn't  tell  you  that. 

Q.     Did  you  participate  in  that  conference? 

A.    No. 

Q.  Do  you  know  whether  that  conference  had 
been  held  before  [72]  you  returned  to  Portland,  or 
after  ? 
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A.  I  don't  know  the  exact  date.  I  believe  it  was 
held  prior  to  my  return  to  Portland. 

Q.  Mr.  Parker,  if  it  would  refresh  your  recollec- 
tion, I  would  produce  the  document  marked  for 
identification  General  Counsel's  Exhibit  No.  9, 
which  I  hand  to  you  and  direct  your  attention  to 
the  statement  appearing  at  the  top  of  the  second 
page,  it  beginning  at  the  bottom  of  the  first  page : 

''He  *  *  *"  —referring  to  J.  P.  Sterling—  ^'  *  *  * 
informed  us  that  we  could  so  we  went  ahead  and 
put  it  in  effect  there  on  or  about  January  12,  1956." 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  9 
for  identification.) 

Q.  (By  Mr.  Boyd)  :  What  is  the  significance  of 
that  date?  A.    Where  are  you  reading  now? 

Q.  I  direct  your  attention  down  here.  It  starts 
with  the  word,  "He  *  *  *,"  he  having  reference  to 
Mr.  Stirling.  A.     Oh,  I  see. 

Q.  And  reading  this  last  sentence,  across  to  the 
next  page.  The  date  that  you  supply  in  that  affidavit, 
January  12th,  has  what  significance  then? 

A.  Well,  I  imagine  was  the  interpretation  of  Mr. 
Stirling  that  it  would  be  all  right  to  go  ahead  with 
it,  on  that  date. 

Q.  Do  I  imderstand  from  the  affidavit  then,  when 
it  was  made,  that  you  recalled  that  the  determina- 
tion to  proceed  and  put  the  [73]  increase  in  effect 
was  made  on  January  12th? 

A.     Repeat  that  again. 
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Q.  There's  nothing  tricky  to  it.  I'll  have  the  Re- 
porter read  it  to  you. 

(Question  read.) 

The  Witness:  Of  course,  I  wasn't  in  Portland 
at  that  time,  as  you  know,  and  this  was  a  discussion 
with  Mr.  Cooper  and  Mr.  Stirling. 

Q.  (By  Mr.  Boyd)  :  This  in  your  affidavit  has 
reference  to  something  that  you  learned  from  either 
Mr.  Cooper  or  Mr.  Stirling?  A.    Yes.  1 

Q.  And  it  was  your  best  information  then,  from 
that  discussion,  which  you  had  with  one  or  the  other 
of  them,  that  they  had  decided  that  the  increase 
should  be  put  into  effect  on  the  12th'? 

A.  Well,  I  don't  know  if  I  had  the  information 
at  that  time.  Of  course,  after  my  talk  here,  I  talked 
to  Portland  and  I  told  them  about  my  talk  to  the 
boys  down  here.  Then  the  details  were  handled  out 
of  Portland,  and  I  was  not  there. 

Q.  Well,  did  you,  following  your  discussion  with 
the  men  in  the  plant  on  the  11th,  call  and  talk  with 
Mr.  Cooper?  A.     Oh,  yes. 

Q.     Mr.  Frank  Cooper?  A.     Yes. 

Q.  Did  you  tell  him  of  your  meeting  with  the 
men  in  the  plant?  A.     Yes.  [74] 

Q.  Did  you  discuss  with  him  when  the  increase 
should  be  put  into  effect? 

A.     No.  No,  I  didn't  know  if  it  would  be. 

Q.  Did  he  call  you  back  and  tell  you  of  his  dis- 
cussion with  Mr.  Stirling? 

A.     No,  I  don't  believe  so. 
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Q.  Well,  when  did  you  learn  of  the  determina- 
tion? 

A.  When  I  arrived  in  the  office  on  Saturday 
moiTiing. 

Q.  I  see.  Is  it  a  fact  to  your  best  knowledge  that 
the  decision  of  the  company  to  institute  the — to  put 
the  pay  increase  into  effect  was  arrived  at  on  Janu- 
ary 12th  ? 

A.  Well,  as  far  as  I  know,  it  was  arrived  at  at 
that  time.  I  don't  know  if  that  was  the  exact  date 
or  not.  Mr.  Cooper  talked  to — I  don't  know  if  that's 
the  date  Mr.  Cooper  talked  to  Mr.  Stirling. 

Q.     This  is  your  affidavit,  is  it  not? 

A.     Yes. 

Q.     General  Counsel's  9?  A.     Yes. 

Q.  And  the  person  before  whom  it  was  sworn, 
Joe  Wallingford,  is  that  an  employee  of  your  office? 

A.    Yes. 

Mr.  Boyd:  I'll  offer  in  evidence  General  Coun- 
sel's Exhibit  9. 

Mr.  Stirling:     I  have  no  objection.  [75] 

Trial  Examiner:     Received. 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  9  for  identification,  was 
received  in  evidence.)  [76] 
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GENERAL  COUNSEL'S  EXHIBIT  No.  9 

United  States  of  America 

Before  the  National  Labor  Relations  Board 

Nineteenth  Region 

State  of  Oregon, 

County  of  Multnomah — ss. 

AFFIDAVIT 

I,  Frank  S.  Parker,  a  person  of  lawful  age,  being 
first  duly  sworn,  make  the  following  statement  vol- 
untarily and  of  my  own  free  will: 

I  am  the  vice  president  of  the  Howard-Cooper  Cor- 
poration which  has  its  head  office  in  Portland,  Ore- 
gon. 

On  or  about  January  11,  1956,  I  learned  that  the 
United  Auto  Workers,  AFL-CIO,  had  filed  a  peti- 
tion for  an  election  among  the  shop  employees  of 
our  Central  Point,  Oregon,  branch.  I  was  already 
out  in  the  field  making  the  rounds  of  our  branches 
and  I  proceeded  on  to  Central  Point,  Oregon,  where 
I  talked  to  all  the  shop  employees  there  who  were 
present  that  day.  I  did  not  write  out  my  speech  nor 
make  a  recording  of  it.  My  best  recollection  of  what 
I  said  to  them  at  that  time  is  contained  in  my  letter 
of  January  30,  1956,  written  to  our  attorney,  J.  P. 
Stirling,  a  copy  of  which  has  been  furnished  to  the 
Board. 

As  I  told  the  shop  employees  at  that  meeting  it 
has  been  the  practice  of  the  Company  to  review 
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our  wage  situation  twice  a  year  and  to  make  raises 
at  that  time  if  they  appear  to  be  justified.  Al- 
thoug-h  I  didn't  explain  it  to  the  shop  men  at  that 
meeting  we  depend  on  our  branch  managers  to 
keep  us  informed  as  to  what  our  competitors  are 
paying  in  the  area.  Our  ])ranch  managers  in  Co- 
quille,  Eugene,  Roseberg  and  Albany  had  all  writ- 
ten us  that  we  were  below  the  competitive  rates  in 
our  area  at  their  branches.  As  a  result  I  had  talked 
the  matter  over  with  Frank  Cooper,  the  president 
of  the  Company,  and  we  had  decided  the  week  be- 
fore the  Union  filed  the  petition  to  grant  a  $.10  an 
hour  raise  to  all  our  shop  employees  in  all  our 
Oregon  In'anches.  When  we  heard  about  the  Union 
petition  we  didn't  know  whether  we  could  go  ahead 
and  put  the  raise  in  effect  in  Central  Point  at  that 
time  or  not.  We  went  ahead  and  put  it  into  effect 
in  our  other  branches  and  consulted  with  our  attor- 
uey,  J.  P.  Stirling,  to  find  out  whether  we  could 
put  it  into  effect  in  Central  Point  at  that  time  with- 
out violating  the  law.  He  informed  us  that  we 
could  so  we  went  ahead  and  put  it  in  effect  there 
on  or  about  January  12,  1956.  This  was  an  across 
the  board  raise  of  $.10  an  hour  that  we  ])ut  in 
effect  in  all  our  shops  in  Oregon  effectiv(>  J.  n- 
iiary  8,  1956. 

We  have  a  union  contract  in  our  shop  in  Seattle, 
Washington,  and  have  had  for  some  time  but  we 
don't  have  any  contracts  with  any  labor  organiza- 
tion in  any  of  our  other  shops. 
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I  didn't  tell  any  employee  or  anyone  else  that 
the  Company  would  close  its  Central  Point  estab- 
lishment or  its  shop  there  if  it  went  union  nor 
did  I  make  any  statements  of  that  sort.  I  heard 
that  Hi  Thrash,  our  shop  foreman  at  Central  Point, 
Oregon,  had  made  some  such  statement.  I  called  him 
about  it  and  he  admitted  that  he  had  discussed  it 
with  some  of  the  men  when  they  asked  him  about  it. 
I  told  him  not  to  make  any  such  statements  as  he 
was  just  getting  us  into  trouble  with  them. 

I  don't  recall  Foreman  Thrash  having  said  any- 
thing to  me  about  talking  to  the  men  individually 
when  I  was  there  on  or  about  January  11,  1956.  If 
he  did  that  I  am  sure  that  he  never  told  me  that 
he  had. 

I  have  read  the  above  statement  consisting  of  one 
typewritten  page  in  addition  to  this  and  it  is  true 
and  correct. 

/s/  FRANK  S.  PARKER. 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  April,  1956,  at  Portland,  Oregon. 

[Seal]        /s/  JEWELL  WALLINGFORD, 

Notary  Public. 

My  commission  expires  Aug.  25,  1956. 

Received  April  11,  1956. 

Received  in  evidence  June  25,  1956. 
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Redirect  Examination 
By  Mr.  Boyd: 

Q.  A  more  interesting  question  is:  Why  did  you 
tell  them  that  they  were  going  to  get  when  you 
didn't  tell  them  at  the  other  points? 

A.     Pardon  ? 

Q.  A  more  interesting  question  is:  Why  did  you 
tell  these  that  they  would  get  it,  when  you  didn't 
tell  the  other  employees? 

A.  Well,  I  don't  hold  a  group  meeting  at  every 
plant  that  I  go  to.  In  other  words,  I  carry  on  busi- 
ness relationships  of  the  company  primarily  with 
the  branch  managers. 

Q.  And  this  was  the  exception,  talking  with 
these  employees?  A.     That  is  correct.  [85] 

*     *     * 

ALAN  BISHOP 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination  i 

By  Mr.  Boyd :  ' 

Q.  Your  name  is  Alan — ^A-l-a-n — Bishop? 

A.  Yes,  sir. 

Q.  And  you  live  where? 

A.  In  Central  Point. 

Q.  What  is  your  present  employment? 
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A.  I'm  the  night  policeman  for  the  city  of  Cen- 
tral Point.  [86] 

Q.  What  was  your  employment  in  January  of 
1956? 

A.  I  was  a  serviceman  for  Howard-Cooper  Cor- 
poration. 

Q.    At  the  Central  Point  plant? 

A.     That's  correct. 

Q.  Had  you  been  similarly  employed  in  Novem- 
ber of  1955?  A.    Yes. 

Q.  In  November,  '55,  was  there  any  effort  made 
to  your  knowledge  to  solicit  the  employees  to  author- 
ize a  union  to  represent  them  ? 

A.     Yes,  there  was. 

Q.     And  by  whom? 

A.     Mr.  Harry  Whiteside. 

Q.  And  do  you  recall  when  and  by  what  means 
that  was  instituted? 

A.  Well,  it  was  after  work  one  night.  When  we 
all  went  out  to  get  in  the  cars  to  go  home,  Mr. 
Whiteside  was  standing  there  and  he  passed  out 
literature  relating  to  the  imion,  and  social  security 
benefits,  and  that  sort  of  thing. 

Q.  Directing  your  attention  to  a  document  in 
evidence  as  General  Counsel's  Exhibit  No.  2,  I  ask 
whether  you  have  seen  such  a  document  as  that 
before?  A.     Yes. 

Q.    When? 

A.  Well,  this  is  the  card  that  was  attached  to 
the  envelope  that  he  handed  us. 

Q.     You  mean  that's  identical  in  form  to  the  one 
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that  you  [87]  received?  A.     That's  right. 

Q.  With  respect  to  the  card  that  you  received, 
what  did  you  do  with  it? 

A.  I  filled  it  out,  but,  as  far — I  either  personally 
delivered  it  to  Mr.  Whiteside,  or  it  was  mailed.  I 
can't  remember.  I  can't  actually  say  which  way  it 
was. 

Q.  In  what  month  did  you  fill  it  out  and  either 
mail  or  deliver  it? 

A.     I  believe  it  was  in  November. 

Q.  And  was  there  any  other  activity  in  connec- 
tion with  organizing:  the  workers  in  that  month? 

A.    Well,  we  held  a  meeting  in  November. 

Q.     And  do  you  recall  the  date  of  that  meeting  ? 

A.  I  believe  around  the  middle  of  the  month.  I 
believe  the  16th. 

Q.  The  16th  of  the  month.  The  16th  of  the 
month  fell  on  Wednesday.  Is  that  your  recollection 
of  the  time  of  the  meeting  ? 

A.    Well,  as  close  as  I  remember,  that  is  it. 

Q.     And  where  was  the  meeting  held? 

A.  It  was  held  in  the  Woodworkers  hall  in  Med- 
ford. 

Q.  Do  you  recall  how  many  employees  of  How- 
ard-Cooper attended  the  meeting? 

A.     I  believe  there  were  seven  of  us  there. 

Q.  And  who,  if  you  remember,  gave  notice  that 
the  meeting  was  [88]  to  be  held? 

A.     Mr.  Whiteside. 

Q.  And  by  what  means  did  he  notify  the  em- 
ployees? 
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A.  I  believe  he  contacted  me,  and  I  contacted 
the  men. 

Q.     At  the  plant,  or 

A.     I  believe  at  their  homes. 

Q.  Very  well.  Now,  you  say  that  you  had  filled 
out  one  of  those  cards,  GC-2,  and  sent  it  in.  I  hand 
you  here  a  typewritten  duplicate  of  one  of  these 
cards  with  entries  made  on  it  and  ask  you  to  ex- 
amine and  state  whether  that  document 

Mr.  Boyd :     I  '11  show  you  the  one  he  has  in  hand. 

Q.  (By  Mr.  Boyd):  My  question  is:  Is  this 
document  as  filled  out  by  typewriting  filled  out  to 
conform  to  the  one  that  you  filled  out  and  delivered 
to  the  union  in  November?  A.     Yes. 

Mr.  Boyd:  Just  a  moment.  Before  answering,  I 
want  to  show  this  to  Counsel. 

Q.  (By  Mr.  Boyd)  :  Your  answer  to  that  ques- 
tion was  what?  A.     Yes. 

(Thereupon,  the  document  above  referred  to 
was  marked  General  Coimsel's  Exhibit  No.  10 
for  identification.) 

Mr.  Boyd:  I'll  offer  in  evidence  General  Coun- 
sel's Exhibit  10,  which  is  a  conformed  copy,  as  tes- 
tified by  the  witness,  to  that  one  which  he  submitted 
in  November. 

Trial  Examiner:    Objection?  [89] 

Mr.  Stirling:  Might  I  ask  a  question  or  two  of 
the  witness  to  clarify  it? 

Trial  Examiner:     Go  ahead. 
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Mr.  Stirling:  Mr.  Bishop,  when  did  you  first 
see  this  particular  card? 

The  Witness:  The  first  time  I  saw  that  was 
right  here. 

Mr.  Stirling:     Today? 

The  Witness:     That  typewritten  one. 

Mr.  Stirling :  And  then  you  turned  in  your  card, 
and  did  you  fill  it  in  in  your  own  writing? 

The  Witness:    Yes,  sir. 

Mr.  Stirling:  I  believe  I  would  have  to  object, 
Mr.  Examiner,  because  it  is  not  the  original  card 
that  was  signed  by  Mr.  Bishop. 

Mr.  Boyd :  I  must  concede  that.  I  would  explain 
to  the  Examiner  and  Counsel  the  problem  that  I 
have  and  I'm  endeavoring  to  meet  the  problem  by 
oral  testimony,  rather  than  by  original  documents, 
using  the  secondary  evidence.  Mr.  Whiteside  has 
disclosed  that  the  original  cards  he  has  not  yet 
found. 

Mr.  Stirling:  I  recall  from  Mr.  Whiteside's 
testimony  what  the  situation  is. 

Mr.  Boyd:  My  point  is  this,  if  we  stand  on  the 
best  evidence  rule  and  that  alone,  my  alternative  is 
to  ask  for  continuance  at  the  end  of  the  case  to  take 
the  further  testimony  of  Mr.  Whiteside  by  deposi- 
tion when  we  have  found  the  cards.  All  I  [90] 
know  is  that  he  has  been  able  to  supply  these 
from  the  information  that  he  took  off  the  originals. 

Mr.  Stirling:  Well,  I  think  your  men,  who  are 
witnesses,  of  course,  if  they  did  sign  a  card,  will 
testifv  that  thev  sisfned  a  card. 
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Mr.  Boyd:     That's  right.  '' 

Mr.  Stirling:  Which  is  better  than  the  card 
itself  probably. 

Mr.  Boyd:    Well,  except  that 

Mr.  Stirling:  And  Mr.  Bishop  has  testified  he 
did  sign  such  a  card. 

Mr.  Boyd:  And  he  testified  too  that  it  contained 
the  information  contained  on  GC-10,  the  point  being 
that  some  of  the  parts  of  it  were  left  blank  and 
parts  of  it  filled  in,  and  the  mere  signature  on  a  card 
without  a  detail  might  then  be  questionable.  I  en- 
deavored to  develop  what  the  detail  is  that  was  put 
by  each  of  my  witness  on  the  card. 

Trial  Examiner:  Well,  I  see  a  problem,  Mr. 
Boyd,  and  I  think  I  '11  take  the  evidence  on  the  cards 
although  they  are  not  the  best  evidence  and  the  tes- 
timony on  it  and  receive  the  cards  with  the  under- 
standing at  the  close  of  the  hearing  that,  if  Mr. 
Stirling  wants  to  renew  his  objection,  why,  then 
I'll  hear  him  and  I'll  hear  you  about  taking  a 
deposition. 

(The  document  heretofore  marked  General 
Counsel 's  Exhibit  No.  10  for  identification,  was 
received  in  evidence.)  [91] 
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GENERAL  COUNSEL'S  EXHIBIT  No.  10 

Mail  This  Card  Today 

Authorization  for  Union  Representation  Under  the 

Federal  Labor  Laws  of  the  United  States 

Government ! 

Do  you  want  the  UAW-CIO  to  bargain  for  you  for 
a  signed  labor  contract  providing  for  wage  in- 
creases, better  vacation  pay,  job  security,  and  other 
improved  conditions  of  employment? 

YES  g  NO  D 

My  Signature:     Alan  M.  Bishop. 

Phone  4-2054. 
My  Address:  P.O.  Box  772,  56  Bigham  Lane. 
City:  Central  Point. 

I  am  employed  by:  Howard-Cooper  Co. 
How  long?  3  yr. 
Kind  of  work  I  do:  Mechanic. 
Present  Wage  Rate:  $2.05 

Drop  this  Filled-Out  Card  in  the  Mail  Box  Today! 

All  cards  are  kept  confidential  by  the  UAW-CIO 
and  by  the  Federal  Government. 

Received  in  evidence  J\mv  25,  195(>. 
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Mr.   Boyd:     That's   reasonable   enough.   Do   youi 
understand  ? 

Trial  Examiner:  Let's  go  ahead  then  on  that 
basis,  at  least  for  the  time  being. 

Mr.  Boyd:     Very  well. 

Q.  (By  Mr.  Boyd) :  Now,  at  the  time  of  this 
meeting,  will  you  tell  me  more  particularly 

Trial  Examiner:     May  I  interrupt? 

Mr.  Boyd:     Yes. 

Trial  Examiner:  I  thought  you  just  got  through 
saying  that  some  of  the  data  on  the  card  was  filled 
in  and  some  wasn't. 

Mr.  Boyd:     That  is  indicated. 

Trial  Examiner:  Well,  have  you  asked  this  wit- 
ness whether  he  filled  in  all  the  data,  as  represented 
by  the  typewritten  data?  Will  you  ask  him  that? 

Mr.  Boyd:     I'll  do  that.  I  thought  I  had. 

Trial  Examiner:  You  may  have,  and  it  may 
have  escaped  me. 

Q.  (By  Mr.  Boyd)  :  Directing  your  attention  to 
the  typewritten  notations  that  appear  on  the  card, 
can  you  state  whether  on  the  card,  the  original  card, 
which  you  signed  and  turned  in  to  the  union,  that 
you  supplied  the  union  the  information  on  that  card 
as  shown  on  this  copy? 

Trial  Examiner:  And  all  that  appears  on  that 
card? 

Q.     (By  Mr.  Boyd)  :     And  all? 

A.  Yes,  this  is — possibly  the  date  might  have 
been  off  of  it,  but  this  is  the  way  I  filled  mine 
out.  [92] 
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Q.  Very  well.  Now,  I  want  you  to  describe  the 
arrangement  that — the  effort  that  you  made  in  see- 
ing that  the  other  employees  could  get  to  the  union 
meeting. 

A.  I  contacted  the  men,  and  I  was  to  pick  up 
Dick  Hachenberg  and  John  Henagar  and  Homer 
Billups,  Ted  McCoy  and  Hubert  Curtis,  and  to  take 
them  to  the  meeting.  When  I  went  over  to  Hachen- 
berg's  house,  he  said  that  he  had  to  go  to  the  National 
Guard  meeting,  so  that  he  would  be  down  later,  and 
he  gave  me  his  card  to  turn  in  to  Mr.  Whiteside. 

Q.  He  gave  }'0u  his  card  to  turn  in  to  Mr.  White- 
side f  A.     Yes. 

Q.     What  did  you  do  with  his  card? 

A.     I  gave  it  to  Mr.  WTiiteside. 

Q.     And  where  did  you  give  it  to  Mr.  Whiteside? 

A.  When  we  went  into  the  meeting  hall,  at  the 
Woodworkers  hall  here  in  Medford. 

Q.  And  this  w^as  in  November,  this  meeting  in 
November?  A.     Yes,  sir. 

Q.     Where  is  Mr.  Hachenberg  now,  if  you  know? 

A.  He's  presently  with  the  National  Guard  at 
Fort  Lewis  on  two  weeks  active  duty. 

Mr.  Boyd:  I  would  inform  the  Examiner  and 
opposing  Counsel  that  an  eftoi-t  to  subpoena  Mr. 
Hachenberg  has  been  unsuccessful.  He's  in  the 
hands  of  the  United  States  Government  on  this 
maneuver.  [93] 

Q.  (By  Mr.  Boyd):  Mr.  Bishop,  T  hand  you 
a  document  marked  General  Counsel's  Exhibit  1.1 
for  identification  and  ask  you  to  examine  it,   ex- 
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amine  it  carefully,  and  state  whether  that  is  a  true 
copy  with  the  entries  thereon  shown  of  the  card! 
given  to  you  by  Mr.  Hackenberg,  which  you  in  turn 
delivered  to  Mr.  Whiteside'? 

A.  Well,  Dick's  card  was  handwritten.  The  only 
difference  is  that  this  is  typewritten. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  11 
for  identification.) 

Q.  (By  Mr.  Boyd) :  The  entries  are  the 
same A.     Yes. 

Q.     as  on  the  original,  so  far  as  you  recall  ? 

A.     As  far  as  I  recall,  yes. 

Mr.  Boyd :  I  offer  General  Counsel 's  Exhibit  No. 
11  in  evidence. 

Mr.  Stirling:  I'll  object  for  the  same  reasons 
and  also  for  the  additional  reason  that  this  card,  of 
course,  is  not  Mr.  Bishop's  card.  It  is  Mr.  Hachen- 
berg's  card  that  you're  attempting  to  identify  now. 

Mr.  Boyd:    Yes. 

Trial  Examiner:  Well,  this  is  another  step  re- 
moved, of  course,  as  you  know,  Mr.  Boyd,  one  step 
removed. 

Mr.  Boyd :    Yes,  one  step  removed. 

Trial  Examiner :  I  doubt  very  much,  since  there 
has  been  [94]  an  objection,  whether  it  is  acceptable 
proof  of  this  man's  authorization  to  the  imion.  I 
have  doubts  about  it.  I'm  going  to  receive  it  in  evi- 
dence, but  at  the  same  time  I'm  going  to  express 
doubts  whether  a  value  can  be  placed  on  it  because 
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Mr.  Boyd:  This  the  only  one  that's  far  removed 
because  the  other  witnesses  I  have  here.  You  will 
recall  that  the  Witness  Whiteside  testified  that  he 
had  received  the  seven  cards  and  identified  the 
names  of  the  persons  from  whom  he  had  received 
cards.  This  witness  has  explained  the  delivery  of 
that  card  to  him,  and  identifies  this  as  being  a  true 
copy  of  the  one  he  delivered. 

Trial  Examiner:  Of  course,  Mr.  Whiteside 
didn  't  testify  that  he  saw  this  person  sign  a  card. 

Mr.  Boyd:  This  witness  alone  is  the  one  com- 
petent to  say  it  was  delivered  to  him  by  Hachen- 
berg. 

Q.  (By  Mr.  Boyd)  :  Do  I  understand  that  is 
your  testimony,  that  Hachenberg  gave  you  his  card 
to  be  delivered  to  Mr.  Whiteside?  A.    Yes. 

Trial  Examiner :     Did  you  see  him  sign  it  ? 

The  Witness:  No,  sir,  I  can't  say  that  I  saw  him 
sign  it. 

Trial  Examiner:  Well,  with  the  reservations 
I've  expressed  in  order  to  keep  this  thing  moving, 
I'll  receive  it  on  that  tentative  basis.  I  don't  think 
I  could  rely  on  it  if  it  became  a  point  in  the  con- 
clusion. [95] 

(The   document  heretofore  marked  General 
'        Counsel 's  Exhibit  No.  11  for  identification,  was 
received  in  evidence.) 
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GENERAL  COUNSEL'S  EXHIBIT  No.  11 

Mail  This  Card  Today 

Authorization  for  Union  Representation  Under  the 

Federal  Labor  Laws  of  the  United  States 

Government ! 

Do  you  want  the  UAW-CIO  to  bargain  for  you  for 
a  signed  labor  contract  providing  for  wage  in- 
creases, better  vacation  pay,  job  security,  and  other 
improved  conditions  of  employment  ? 

Yes  [Xl  NO  D 

My  Signature:  Richard  N.  Hachenberg. 
My  Address :     Box  746. 
City :     Central  Point. 

I  am  employed  by  Howard-Cooper  Co. 

How  long  ?  9  mo. 

Kind  of  work  I  do :  Mechanic.  .1 

Present  Wage  Rate :  $2.00.  .  ^ 

Drop  this  Filled-Out  Card  in  the  Mail  Box  Today!   ■ 

All  cards  are  kept  confidential  by  the  UAW-CIO 
and  by  the  Federal  Government. 


Received  in  evidence  June  25,  1956. 
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Mr.  Boyd:  Very  well.  I  understand  though  that 
the  Trial  Examiner,  with  the  reservations  that  he 
has  made  in  his  comment,  is  receiving  GC-11  in 
evidence. 
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Trial  Examiner:     Correct. 

Q.  (By  Mr.  Boyd) :  Now,  Mr.  Bishop,  you  say 
seven  people  attended  that  meeting.  Will  you  iden- 
tify the  ones  who  were  there  *? 

A.  There  was  myself,  Hubert  Curtis,  Homer 
Billups,  Stan  Long;  Ted  McCoy  came  in  late.  Dick 
Hachenberg  came  in  late 

Q.     That's  the  man  whose  card  you  referred  to? 

A.  Yes,  sir.  After  he  got  off  the  National  Guard, 
he  came  in.  I  believe  that's  it. 

Q.  You  have  mentioned  six.  Specifically,  was 
Charles  Brown  there? 

A.     Charles  Brown  was  there. 

Mr.  Stirling:     I  object  to  that  as  leading. 

Mr.  Boyd:  It  is  leading.  I'll  prove  it  through 
Charles  Brown.  He's  here. 

The  Witness:  Well,  I  just  couldn't  recall  his 
name. 

Q.  (By  Mr.  Boyd)  :  Now,  what  took  place  at 
the  meeting? 

A.  Well,  we  walked  in  the  door.  I  put  the  cards 
on  the  desk  and  turned  and  introduced  the  men  that 
didn't  know  Harry  Whiteside. 

Q.  Who  was  the  man  right  behind  you?  Well, 
that's  immaterial.  [96]  A.     I  don't  recall. 

Q.  Very  well.  What  I  meant  was:  What  was  de- 
cided at  the  meeting  ? 

A.  Well,  we  talked  about  the  union,  and  we  de- 
cided that  we  wouldn't  do  anything  about  it  until 
after  the  first  of  the  year.  We  thought  we'd  just 
be  quiet,  I  guess,  is  the  best  way   to  sav  it.   We 
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didn't  want  to  do  anything  to  notify  the  company 
that  we  wanted  the  union. 

Q.     Very  well.   Now,  moving  along  to  the  first  i 
of  the  year,  was  there  any — so  far  as  you  know,, 
did  you  take  any  action  toward  dealing  with  the 
company  from  November  until  the  first  of  the  year  ? 

A.     No. 

Q.     All   right.    Directing   your   attention   to   the 
demand,  which  the  union  made  upon  the  company 
in  its  letter  of  January  4,  were  you  informed  of 
the  union  making  such  a  demand  for  recognition 
on  that  date,  which  is  General  Counsel's  Exhibit  3?' 

A.     I  believe  I  knew  about  it. 

Q.     All  right.  Now,  keeping  that  date  in  mind ■ 

A.     January  the  4th. 

Q.  Well,  you  learned  about  it  thereafter,  I 
assume  %  A.     Yes. 

Q.  Keeping  in  mind  the  date  of  January  4  and 
using  the  calendar  to  refresh  your  recollection,  when 
was  the  first  knowledge  you  had  of  the  company 
knowing  of  the  union's  demand?  [97] 

A.     Well,  that  would  be  the  next  week. 

Q.     And  when  in  the  next  week? 

A.     The  11th. 

Q.  Will  you  tell  us  now  what  took  place  on 
the  11th? 

A.  Well,  we  all  went  to  work  and  around  10 
o'clock  the  shop  foreman  came  out  and  told  us 
that  he  wanted  to  talk  to  us  in  his  office. 

Q.     That  was  who?  A.     Mr.  Thrash. 

Q.     Tliat's  the  gentleman  seated  over  here?  ! 
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A.     Yes. 

Q.     Did  you  go  into  the  office?  A.     Yes. 

Q.     What  took  place? 

A.  We  all  went  in  the  office  and  sat  down,  and 
Mr.  Parker  and  Mr.  Thomas  and  Mr.  Heaton  and 
Mr.  Thrash  came  in. 

Q.  Who  among  them  did  most  of  the  talking, 
acted  as  the  spokesman?  A.     Mr.  Parker. 

Q.     Did  others  talk  at  all? 

A.  Oh,  there  was — they  said  something.  Mr. 
Thomas  said  a  few  words. 

Q.  Well,  will  you  relate  now,  as  best  you  recall, 
how  the  meeting  was  opened,  and  by  whom  it  was 
opened,  and  the  w^ords  in  which  it  was 
opened?  [98] 

A.  Well,  I  believe  Mr.  Parker  was  introduced, 
and  he  started  the  meeting  by  saying  that  he  and 
Mr.  Thomas  had  been  traveling  south,  visiting  the 
different  branches,  plants,  and,  when  they  arrived 
in  Eugene,  he  received  a  telephone  call  from  Port- 
land, informing  him  that  there  was  labor  trouble 
at  Central  Point,  and  that  he 

Q.     Is  this  his  words?  A.     Yes,  sir. 

Q.     All  right,  go  ahead. 

A.  And  that  he  called  the  Central  Point  branch, 
and  they  didn't  loiow  anything  about  it  down  there. 
So,  they  drove  down  to  find  out  about  it. 

Q.  Now,  with  that  introduction,  what  did — what 
more  did  he  say  with  that  explanation?  What  more 
did  he  say? 

A.     He  wanted  to  know  what  the  trouble  was. 
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Q.     And  what  response  did  he  get  when  he  made    | 
that  statement  ?  A.     Nobody  said  anything. 

Q.     What  time  did  this  meeting  start? 

A.     Around  10  o'clock. 

Q.    And  about  what  time  was  it  completed? 

A.     About  a  quarter  to  12:00. 

Q.  Now,  will  .you  relate  as  best  you  can  the  way 
that  meeting  developed  from  the  point  where  he 
asked  what  the  trouble  was,  and  you  said  he  got 
no  response  ?  Then  what  took  place  ?  Who  spoke, 
and  what  was  said?  [99] 

A.  Well,  he  didn't  get  any  response  to  the  ques- 
tion, and  there  was  a  little  pause,  and  then  he  said 
that  he  himself  didn't  have  any  objections  to  the 
union.  In  their  proper  place,  he  felt  that  they  were 
all  right,  and  that  they  tended  to  lead  to  hard  feel- 
ings and  strikes,  people  out  of  work,  and  neighbors 
not  speaking  to  each  other. 

Then  he  voiced  the  (juery  again.  He  wanted  to 
know  what  the  trouble  was.  He  said  the  company's 
doors  were  always  open  to  the  men  in  the  shop.  If 
they  had  a  beef,  they  could — they  should  feel  free 
to  come  to  the  company,  and  that  he  didn't  believe 
a  third  party  was  necessary  in  straightening  out 
of  matters. 

Then  I  believe  then  is  when  the  men  started  to 
voice  what  was  on  their  minds,  what  little  was  said. 

Q.  Well,  now,  before  you  go  to  that,  did  any 
of  the  other  men  with  Mr.  Parker  speak  up?  ^ 

A.  I  believe  Mr.  Thomas  said,  ''Well,  what  is 
the  trouble"?  and  nobody  said  anything.  Then  he 
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said,  "Well,  what  is  it  you  don't  like"?  and  nobody 
said  anything-  to  that,  and  then  he  said,  "What  is 
it  you  do  like'"?  Nobody  said  anything  to  that.  He 
says,  "Well,  it  looks  like  nobody  likes  anything." 
Then  the  question  was  raised — I  don't  know  by 
whom,  but  it  was  one  of  those  four  gentlemen — 
"What  is  the  trouble?  Is  Hy  Thrash  too  tough  on 
you'"?  Hy  says,  "Yeah,  I'm  really  rough  on  them." 

Q    You  said  this?  [100]  A.     No,  Hy  did. 

Q.     Oh,  Hy  said  that? 

A.  In  a  joking  manner.  Well,  it  was  kind  of 
humorous.  Everybody  was  a  little  nervous,  I  guess. 

Q.     All  right.  Now,  what  more  was  said? 

A.  I  believe  then  the  men  raised  a  few  ques- 
tions. 

Q.  What  were  these  ]joints  that  were  raised  by 
the  men,  as  you  remember  them,  and  by  whom  ? 

A.  Well,  I  believe  Ted  McCoy  raised  the  ques- 
tion of  insurance.  He  felt  that  we  paid  too  much 
money  for  the  amount  of  coverage  we  had.  At  that 
time,  his  wife  had  just  had  a  baby,  and  he  felt  that 
we  ought  to  have  insurance,  I  guess,  to  cover  ma- 
ternity benefits. 

Q.     And  that  was  a  point  of  discussion? 

A.  Yes.  Mr.  Parker  told  us  that  the  company 
looked  into  all  different  kinds  of  insurance,  and 
they  had  the  best  insurance  that  they  could  get  for 
the  amount  of  money  that  was  being — ^that  would 
be  reasonable  for  us  to  pay.  I  believe  that's  about 
all  that  was  said  on  insurance. 
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Q.  All  right.  Now,  what  more — what  other  point 
was  raised? 

A.     There  was  a  question  raised  about  coveralls. 

Q.     Do  you  remember  who  raised  that? 

A.  No,  I  don't  know  who  brought  the  question 
up. 

Q,  And  what  was  the  point  raised  about  the 
coveralls  ? 

A.  Well,  the  person  that  raised  it  wanted  to 
know  why  the  [101]  company  didn't  furnish  cover- 
alls, or  share  the  cost  of  it. 

Q.  At  that  time,  what  type  of  coveralls  arrange- 
ment did  you  have? 

A.  Well,  there  was  a  private  laundry  bringing 
coveralls  once  a  week  around  the  shop.  Most  of 
us  had  two  clean  pair  a  week. 

Q.     At  whose  expense?  A.     Our  expense. 

Q.    How  much  did  that  cost  ? 

A.  Right  after  this  meeting,  the  price  went  up. 
At  that  time,  I  believe  we  were  paying  80  cents  a 
pair  per  week.  That  would  be  $1.60  a  week. 

Q.  All  right.  Now,  what  was  the  ])oint  made — 
what  response  did  they  make  concerning  the  cover- 
alls when  this  point  was  raised? 

A.  Well,  Mr.  Parker  said  that  the  company  had 
never  furnished  coveralls,  and  I  believe  he  asked 
Mr.  Thrash  if  he  would  look  into  it  as  to  getting 
them  somewhere  else  at  a  little  less  cost. 

Q.    What  other  matter  was  brought  up? 

A.     Well,  I  brought  up  the  question  of  the  differ- 
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ence  between  the  pay  rate  at  Eureka  and  the  pay 

rate  at  Central  Point. 

Q.     And  what  was  the  response  to  that? 

A.  Well,  Mr.  Parker  told  me  the  reason  for  the 
two  different  pay  rates  was  that  the  cost  of  living 
and  the  cost  of  rent  and  everything  in  Eureka  was 
higher  than  it  was  in  Central  Point. 

Q.  Was  there  any  other  further  discussion  about 
differences  in  [102]  rates  that  you  recall? 

A.  I  believe  there  was  some  discussion  about 
the  difference  between  Central  Point  and  Coquille, 
and  I  believe  there  was  a  few  direct  questions  at 
Mr.  Parker  as  to  what  was  the  rate  in  Portland, 
and  possibly  Redding,  I  believe. 

Q.     Do  you  recall  what  answer  he  gave? 

A.  I  don't  believe  that  he  gave  a  direct  answer. 
I  believe  he  said  he  didn't  know  exactlv  what  the 
rate  was. 

Q.  All  right.  Now,  was  there  any  other  point 
brought  up? 

A.     No,  I  don't  remember  anything  more. 

Q.  Do  you  have  any  recollection  of  a  discussion 
about  coffee  breaks?  A.     Yes,  there  was. 

Q.  What  was — Who  brought  that  up,  and  w^hat 
was  said  in  response? 

A.  I  don't  know  who  brought  the  question  up, 
hut  Mr.  Parker  said  that  he  liked  coffee,  too,  and 
that  he  felt  a  coffee  break  would  be  all  right,  and 
he  turned  to  one  of  the  other  gentlemen — I  forget 
which  exactly  that  it  was — but  asked  them  to  look 
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into  it,  as  to  getting  equipment  necessary  to  give 

us  a  coffee  break. 

Q.  Do  you  recall  any  other  matter  being  men- 
tioned by  him  in  the  course  of  his  speech,  or  by  the 
employees  in  the  course  of  his  speech? 

A.     Not  by  the  employees.  [103] 

Q.  Do  you  remember  him  making  any  further 
remarks  ? 

A.  Well,  he  said  that  the  company  had  a  policy 
of  every  six  months  reviewing  wage  scales  and  the 
cost  of  living,  and,  if  they  were  low,  why,  they 
would  raise  the  scale,  and  that  the  company  had 
just  made  one  of  those  surveys  and  they  felt  that 
they  were  10  cents  an  hour  low,  and  that  there  was 
to  be  a  10-cent  hourly  wage  raise,  but  he  didn't 
know  whether  he  could  give  it  to  us  because  of 
this  union  had  petitioned  for  recognition,  and  he 
didn't  know  whether  it  would  be  legal  or  not. 

Q.  Did  he  specify  whether  be  personally  had 
inquired  to  find  out  how  the  rates  paid  you  em- 
ployees compared  with  the  rates  ])aid  other  em- 
ployees in  this  area  ? 

A.  Yes,  he  did.  He  said  when  he  arrived  last 
night  <<***!  phoned  Mr.  Bud  Hopper  in  regards 
to  his  pay  rates." 

Q.    Who  is  Bud  Hopper,  if  you  know? 

A.  I  don't  know  the  gentleman  personally.  I 
believe  he's  the  owner  of  Hopper's  Tractor  & 
Equipment  Company,  and  he's  the  Allis-Chalmers 
dealer  at  Medford. 

Q.     Very  well. 
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A.  And  he  called  a  gentleman  at  Caterpillar, 
which  is  Crater  Lake  Machinery  Company,  and 
that  our  rates  was  favorable  with  theirs.  Now,  I 
don't  know  what  he  meant  by  that. 

Q.  Do  I  understand — was  he  clear  in  saying 
wh(^ther  the  rates  with  the  10-cent  increase  would 
be  favorable,  or  the  rates  without  the  10-cent  in- 
crease would  be  favorable?  [104] 

A.  He  told  us  that  he  contacted  Mr.  Hopper  and 
this  other  gentleman  the  night  before,  and  he  said 
this  before  we  even  knew  of  the  10-cent 

Q.  Before  he  made  the  announcement  of  the 
10-cent  increase'?  A.     Yes. 

Q.     He  mentioned  this  earlier"? 

A.  Yes,  he  did.  He  mentioned  this  talking  to 
Mr.  Hopper  and  this  other  gentleman  before — at 
the  start  of  the  meeting  before. 

Q.     When  the  meeting  tirst  started? 

A.     Yes. 

Q.  And  it  was  in  the  latter  part  of  the  meeting 
then  that  he  announced  that  there  was  to  be  a 
10-cent  rate  increase? 

A.  He  asked  what  the  trouble  was  and,  after 
a  long  pause,  why,  I  believe  he  used  that  to  fill 
in  the  gap. 

Q.  It  was  after  he  got  no  response  that  he  then 
came  forward  with  the  information  that  they  were 
considering  instituting  a  10-cent  increase? 

A.     That's  correct. 

Q.     Is  that  correct?  A.     Yes,  sir. 

Q.     Have  you  recounted  as  fully  as  you  now  re- 
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call  that  which  developed  in  the   course   of  that 

meeting?  A.     I  believe  I  have. 

Q.  Well,  now,  passing  the  meeting,  did  anything 
more  transpire  [105]  that  day  that  you  have  per- 
sonal knowledge  of  that  related  to  the  meeting  or 
to  the  fact  of  the  matter  of  the  union  representation 
of  the  employees'? 

A.     No,  not  as  far  as  I  know. 

Q.  Did  there  on  the  following  day — I'm  re- 
ferring now  to  January  12th'? 

A.  Yes.  When  I  came  to  work — that  was  Thurs- 
day morning — the  shop  foreman  took  me  into  the 
office. 

Q.  Your  normal  time  of  coming  to  work  was 
when'?  A.     8  o'clock. 

Q.  And  what  time  was  it  after  you  got  to  the 
office,  or  got  to  the  plant  that  he  took  you  to  the 
office'? 

A.  Well,  it  was  shortly  thereafter,  maybe  8:10 
or  8:15. 

Q.  Had  you  started  to  work  before  he  called 
you  into  the  office '? 

A.  I  believe  I  put  my  coveralls  on.  I  don't  be- 
lieve I  had  started  any  jobs. 

Q.  Very  well.  Now,  what  took  place — when  you 
said  shop  foreman,  you're  referring  to  Mr.  Thrash *? 

A.  Yes.  He  said  that  they  felt  they  didn't  get 
anything  logical  the  day  before,  and  that  they 
talked  it  over  and  that  they  felt  that  we  men  were 
— if  we  were  interviewed  separately,  that  we  might 
feel  freer  to  talk.  He  asked  me  if  I  had  anvthing 
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that  I  felt  I  should  say,  and  I  said  that  1  didn't 
feel  that  the  scale  was  right,  and  he  told  me  that 
it  was  up  to  his  discretion  [106]  as  to  who  got  top 
money.  By  that,  he  meant  the  highest  rate  of  X)ay, 
and  that,  if  he  thought  a  man  was  worth  more, 
then  he  requested  that  he  get  more  money. 

Then  I  said  I  didn't  feel  that  the  overtime  was 
distributed  evenly  enough,  and  he  replied  that 

Q.  Was  there  much  overtime  in  relation  to  the 
type  of  work  that  you  were  doing? 

A.  Oh,  there's  Saturdays,  a  few  hours  every 
day  generally.  Some  weeks  you  were  working  Sun- 
days, but  very  seldom. 

Q.  At  that  time,  what  rate  per  day  were  you 
being  paid  for  overtime "?  A.     Time  and  a  half. 

Q.  And  was  the  overtime  work  normally  accom- 
plished in  the  shop"? 

A.  Well,  very  little  of  it  is.  It's  generally  the 
men  that  work  in  the  field. 

Q.  Was  it  a  part  of  your  job  as  a  service 
mechanic  to  work  both  in  the  shop  and  in  the  field"? 

A.  Well,  if  there  was  no  outside  work  to  do, 
we  naturally  worked  in  the  shop. 

Q.  Are  you  saying  that  normally  your  work  was 
accomplished  in  the  field? 

A.  Yes.  If  there  was  a  job  to  do,  then  he  would 
just  send  one  of  us  out  on  it. 

Q.  To  the  customer's  place  where  you  would 
make  the  repair? 

A.  Yes.  Wherever  his  equipment  was,  that's 
where  we  did  the  [107]  job. 
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Q.  Well,  coming  back  now  to  your  remark  thatt 
there  was  not  an  even  distribution  of  overtime  on 
equitable  distribution  of  overtime,  what  response, , 
if  any,  did  Mr.  Thrash  make  to  that? 

A.     Well,  he  told  me  that  he'd  asked  me  to  work^ 
overtime  quite  a  few  times  and  I  turned  him  down, , 
and   that   he   finally   reached   the   point   where   he  ■ 
wouldn't  ask  me  any  more.  He'd  go  get  somebody 
else,  and  then  he  made  the  remark  that  I  knew  as^ 
well  as  he  did  that  he  had  enough  on  me  in  the 
last  six  months  to  have  canned  me  three  or  four ' 
times.  B}^  that,  I  took  it  that  he  meant  customer ' 
complaints,  that  people  were  sore  at  me  for  some- 
thing that  I  had  done  on  the  job  out  in  the  field. 

Q.     Had  you  had  any  customer  complaints? 

A.     I  had. 

Q.     How  long  before? 

A.    Well,  the  one  that  was  called  to  my  attention 
happened,  I  believe,  a  year  before  I  left,  maybe  i 
six  months.  i 

Q.  Had  you  known  of  several  of  them  in  the  six 
months  preceding? 

A.  The  only  one  that  had  been  called  to  my 
attention  was  this  specific  one. 

Q.  If  there  were  others,  they  were  not  called 
to  your  attention?  A.     That's  right. 

Q.  Was  there  other  conversation  between  you 
and  Mr.  Thrash?  [108] 

A.  Well,  he  says  ''That's  all  there  is."  He  sent 
me  out  on  a  job  then,  out  in  the  field. 

Q.     That  took  you  away  from  the  plant? 
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A.     That's  correct. 

Q.  And  you  left  the  plant  about  what  time  that 
day?  A.     Probably  8:30  or  8:45. 

Q.     Did  you  return  to  the  plant  that  day  ? 

A.     I  did  that  afternoon  about — around  5  o'clock. 

Q.    What  was  the  normal  quitting  time? 

A.     4:30. 

Q.     You  say  you  arrived  about  5:00? 

A.     Yes. 

Q.  Who  was  at  the  plant  back  in  the  shop  when 
you  arrived? 

A.     I  believe  Don  Squire  was  there. 

Q.  Did  you  have  any  conversation  with  Squire 
when  you  came  in  ? 

A.  He  told  me  there  was  a  paper  up  at  the 
time  clock  and  that  to  go  read  it,  and,  if  I  wanted 
to  sign  it,  to  sign  it. 

Q.  Now,  I  direct  your  attention  to  the  docmnent 
in  evidence  as  General  Counsel's  Exhibit  Numbered 
7  and  ask  whether  you  can  identify  that  paper? 

A.     This  is  the  paper. 

Q.  Is  that  the  paper  to  which  you  have  just 
referred  in  your  testimony? 

A.     Yes,  that's  right. 

Q.  Will  you  state,  please,  to  what  extent  that 
had  been  signed?  [109]  How  many  signatures  were 
on  that  paper  at  the  time  you  saw  it  at  5  o'clock 
— at  or  about  5  o'clock  on  the  evening  of  the  12tli 
of  January?  A.     There  was  two  signatui-es. 

Q.  And  the  signatures  that  were  on  there  at 
the  time  were  which  two  signatures? 
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A.     Donald  R.  Squire's  and  Ted  C.  McCoy's. 

Q.     Those  were  the  first  two  signatures? 

A.     That's  correct. 

Q.     Did  you  at  that  time  affix  your  signature? 

A.     No. 

Q.  Were  there  any  other  employees  in  the  plantf 
at  that  time,  other  than  Squire? 

A,     There  could  have  been.  I  didn't  see  them. 

Q.  I  see.  You  say  you  did  not  sign  it  at  thatt 
time?  A.     No,   sir. 

Q.     What  did  you  do? 

A.  I  was  a  little  nervous  after  I  read  it.  So,, 
I  got  in  touch  with  Mr.  Whiteside. 

Q.  And  where  did  you — what  effort  did  you  make : 
to  reach  Whiteside,  and  where  did  you  get  him?? 
Without  going  into  too  much  detail,  when  did  youi 
reach  him? 

A.  I  reached  him  that  evening.  I  believe  it  was^ 
here  in  Medford. 

Q.  Did  you  know,  when  you  started  out  to  locate; 
him,  that  he  [110]  was  here  in  Medford? 

A.     No,  sir,  I  didn't. 

Q.     But  you  did  get  him  in  Medford? 

A.     Yes,  sir. 

Q.  Did  you  reach  him — did  you  talk  with  himi 
in  person  or  by  telephone,  or  both? 

A.     I  believe  I  met  him  in  the  Jackson  Hotel. 

Q.     Very  well.  Did  you  go  alone  to  meet  him? 

A.    Yes. 

Q.  Would  you  relate  now  what  took  place  be- 
tween  yourself   and   Mr.   Whiteside? 
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A.  Well,  1  described  this  document  as  best  I 
could  and  asked  him  what  we  should  do. 

Q.    What  you  fellows  should  do? 

A.  Yes.  I  was  a  little  apprehensive  after  read- 
ing it. 

Q.  Now,  you  hadn't  known  of  what  transpired 
during  the  day  of  the  12th  with  regard  to  this 
paper?  A.     No,  sir. 

Q.  You  just  saw  the  paper,  and  then,  seeing  it, 
went  and  talked  to  Mr.  Whiteside? 

A.     That's  right. 

Q.  Now,  when  you  talked  with  Whiteside  and 
said  to  him  what  you  should  do,  what  did  he  say  ? 

A.  Well,  he  says  "It's  obvious  that  they're  try- 
ing to  find  out  who  signed  the  cards."  [Ill] 

Mr.  Boyd:  We  don't  submit  that  statement  to 
prove  the  truth  of  it.  We're  only  accounting  for 
the  action  of  the  witness. 

Q.     (By  Mr.  Boyd) :     Proceed. 

A.  He  says,  "To  protect  you  men,"  he  says,  "tell 
them  to  go  ahead  and  sign  it." 

Q.  All  right.  What  did  you  do  after  he  gave 
you  that  instruction?  A.     I  went  home. 

Q.     When  did  you  return  to  work? 

A.    8  o'clock  the  next  morning. 

Q.  At  8  o'clock  the  next  morning,  what  took 
place  ? 

A.  Well,  in  walking  from  the  main  entrance  to 
the  shop,  to  the  cloak  room,  where  we  left  our  lunch 
pails  and  coveralls,  I  met  Dick  Hachenberg  about 
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half  way  across  the  floor,  and  he  questioned  me 
about  it,  and  I  said  "Well,  Mr.  Whiteside  says  to 
go  ahead  and  sign  it  to  protect  ourselves." 

Q.  And  that  was  the  extent  of  your  conversation 
with  Hachenberg?  A.     That's   correct. 

Q.  I  see  that  the  next  name  in  sequence  is  that 
of  Hachenberg.  It  appears  to  be  that  of  Hachenberg. 
Did  you  see  him  sign  it?  A.     No,  sir. 

Q.     You  did  not  see  him  sign  it? 

A.  No,  I  went  on  into  the  cloak  room  and  put 
my  lunch  pail  [112]  down  and  put  my  coveralls  on. 

Q.  Now,  following  his  name  or  other  names,  did 
you  see  any  of  these  other  people  sign,  other  than 
yourself?  A.     I  don't  recall. 

Q.     Your  name  is  next  to  the  last  ?  A.     Yes. 

Q.  About  what  time  on  the  morning  of  Friday, 
January  13th,  was  it  that  you  signed  that  document  ? 

A.  I  know  it  was  before  noon.  I  don't  know 
exactly  what  time. 

Q.     It  was  in  the  course  of  the  morning? 

A.     Yes,  sir. 

Q.     How  long  had  you  worked  in  the  plant? 

A.     I'd  been  at  Central  Point  about  two  years. 

Q.     Did  you  know  a  J.  E.  Carroll?  A.     Yes. 

Q.  Was  J.  E.  Carroll  working  in  the  month  of 
January  of  1956  for  the  company? 

A.     No,  sir. 

Q.  Has  he  worked  for  the  company  at  any  time 
in  1956  prior  to  your  termination? 

A.     No,  sir. 
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Q.  You  terminated  with  the  company  at  about 
what  date? 

A.  It  must  have  been  in  March  or  April,  pos- 
sibly April. 

Q.     You  say  that  you  knew  Carroll? 

A.     Yes,  I  knew  him.  [113] 

Q.  Had  Carroll  at  any  time  worked  for  the 
company?  A.     He  had  in  1955. 

Q.    What  was  his  capacity? 

A.     He  was  a  welder. 

Q.  Who  did  the  welding  after  Carroll  ceased 
doing  the  welding?  A.     Curtis  did. 

Q.  Do  you  know  the  circumstance  of  Carroll  not 
continuing  at  the  company? 

A.  Well,  Carroll  got  sick.  He  had  a  heart 
attack,  I  believe. 

Q.  He  had  a  heart  attack,  and  it  was  following 
that  that  Curtis  did  the  welding?  A.     Yes. 

Q.  Had  Curtis  been  employed  before  Carroll  had 
the  heart  attack? 

A.     No.  He  took  Carroll's  place. 

Q.     He  took  Carroll's  place?  A.     Yes. 

Q.  Directing  your  attention  to  the  list  of  names 
that  appear  on  General  Counsel's  Exhibit  Numbered 
7,  the  company's  letter 

Mr.  Stirling:  If  you  please,  in  order  to  save 
time  in  going  into  this  matter  of  Mr.  Carroll  on 
the  company's  letter,  I  received  a  list  of  employees 
from  the  branch  and  submitted  that  list  to  the 
NLRB.  That's  the  list  that  has  been  submitted  in 
evidence.   Now,   I  have — I   don't  know  whothor  it 
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was  at  that  time  or  later,  but  I  understood  that  Mr. . 
Carroll  was  being  [114]  carried  as  an  employee  off 
the  company,  but  that  he  was  not  working  because- 
he  was  disabled,  that  he  had  had  a  heart  attack  or' 
something  some  time  prior  to  January  of  '56,  butt 
the  company  still  considered  him  to  be  an  employee. , 
They  were  still  carrying  him  on  their  records. 

Now,  I  understand  that  he  has  since  definitely 
been  released  and  has  severed  his  connection  entirely 
with  Howard-Cooper  Corporation. 

Mr.  Boyd:     When  was  that  done,  Counsel? 

Mr.  Stirling:  I  believe  a  couple  months  ago,, 
probably  in  March.  Now,  it's  my  understanding; 
that,  when  you  submit  a  list  of  names  to  the  NLRBl 
for  an  election,  that  you  include  the  employees  whoi 
are  temporarily  absent,  and  Mr.  Carroll  is  in  that: 
category.  That's  the  reason,  and  I  don't  know 
whether  it's  necessary  to  go  into  anything  further 
in  regard  to  it. 

Mr.  Boyd:  Except  that  his  temporary  absence ^ 
has  now  become  permanent,  is  that  it? 

Mr.  Stirling:     Yes,  it  has. 

Mr.  Boyd:  One  further  thing,  Mr.  Stirling,  since 
we  were  discussing  the  matter,  it  is  stipulated,  is  it 
not,  that  Hallett  and  Findley  were  the  two  parts  • 
men? 

Mr.  Stirling :     Yes. 

Mr.  Boyd:  And  that  all  remaining  persons  heldl 
classifications  in  the  shop? 

Mr.  Stirling:  Yes,  I  think  that's  correct,. 
yes.  [115] 
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Mr.  Boyd:  Maybe  we  can  save  a  further  step. 
Would  you  stipulate  further  that  Hubert  Curtis  was 
employed  to  replace  or  took  the  place  of  Carroll 
when  Carroll  was  disabled? 

Mr.  Stirling:  No,  I  can't  stipulate  that  because 
I  don't  know  that. 

Mr.  Boyd:     Well,  we'll  find  that  out. 

Q.  (By  Mr.  Boyd):  One  thing  more:  When 
were  you  informed  and  by  what  means  were  you 
informed  thereafter  of  a  pay  raise? 

A.     I  noticed  it  on  the  check. 

Q.  That  was  the  first  information  that  you  had 
that  a  raise  had  gone  into  effect? 

A.     That's  correct. 

Q.     Is  that  correct '^  A.     Yes. 

Q.  You  got  that  on  the  check  which  you  received 
on  what  date  ? 

A.  That  would  be  on  the  20th,  the  check  I  got 
Friday,  the  20th,  had  the 

Q.     It  was  for  what  work  week? 

A.     The  work  week  of  the  9th  to  the  15th. 

Q.  And  the  amount  that  you  got  then  was  the 
10  cents  increase  over  your  previous  existing  rate? 

A.     That's  correct.  [116] 
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STANLEY  L.  LONG 
a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Boyd: 

Q.     Will  you  state  your  name,  please? 

A.     Stanley  L.  Long. 

Q.    And  where  do  you  Uve? 

A.     602  North  Riverside,  Medford. 

Q.    Where  are  you  employed? 

Trial  Examiner :  Just  a  moment.  Mr.  Long,  could 
you  speak  up  a  little  better?  I  have  some  difficulty 
in  understanding. 

The  Witness :     602  North  Riverside,  Medford. 

Trial  Examiner:     That's  fine. 

Q.  (By  Mr.  Boyd) :  And  where  are  you  em- 
ployed ? 

A.  At  Howard  -  Cooper  Corporation,  Central 
Point. 

Q.     In  what  classification? 

A.     As  a  mechanic. 

Q.     When  were  you  employed  by  them? 

A.     November  the  14th,  1955. 

Q.  Mr.  Long,  I  hand  you  a  document  marked 
for  identification  [118]  General  Counsel's  Exhibit 
12,  which  I  ask  you  to  examine  carefully  and  state 
whether  you  can  identify  the  form  of  that  docu- 
ment? A.     Yes,  I  can. 
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(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  12 
for  identification.) 

Q.  (By  Mr.  Boyd)  :  In  form,  what  is  it  as  you 
identify  it?  A.     What  do  you  mean? 

Q.  Well,  when  did  you  first  see  such  a  document 
as  that? 

A.     Oh,  I  received  one  of  these  at  the  meeting. 

Q.     At  the  union  meeting? 

A.     At  the  union  meeting. 

Q.  And  when  was  that  union  meeting  in  relation 
to  the  time  when  you  started  to  work? 

A.  Well,  I  believe  it  was  around  three  days 
after  1  started  to  work,  three  or  four  days,  some- 
thing like  that.  I'm  not  sure  on  dates. 

Q.  With  regard  to  the  one  that  you  received, 
what  did  you  do  with  it  ? 

A.  Well,  I  looked  it  over  and  read  it,  and  then 
I  signed  it. 

Q.  And  having  signed  the  one  that  you  then  had, 
what  did  you  do  with  it  ? 

A.     I  handed  it  to  Harry  Whiteside. 

Q.  Now,  looking  at  this  document  marked  for 
identification  GC-12,  will  you  examine  the  entries 
that  are  made  on  it  and  [119]  state  whether  you  had 
made  identical  entries  to  that  in  youi'  own  hand- 
writing on  the  card  that  you  turned  in  to  White- 
side? 

A.  I  did  all  except  for  one,  the  period  of  how 
loim-.  I  don't  believe  I  filled  that  in. 
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Q.     You  don't  remember  filling  that  in? 

A.  I  don't  remember  filling  that  in,  the  period 
of  time,  because  I  had  just  gone  to  work  there. 

Q.     Excluding  the  entry  there,  two  weeks 

A.     Yes. 

Q.    the  rest  of  the  card  is  filled  in  as  you 

remember  filling  in  your  own  card? 

A.     Yes,  it  is. 

Mr.  Boyd:  In  view  of  the  witness'  testimony 
and  with  that  limitation  on  it,  I  offer  in  evidence 
GC-12. 

Trial  Examiner:  Mr.  Stirling,  if  you  like,  you 
can  have  a  standing  objection  to  all  of  these  type- 
written cards.  I'm  not  suggesting  you  make  it,  but 
you  objected  to  the  previous  ones,  and  I  thought  it 
might  save  time,  if  you  want  it. 

Mi*.  Stirling:     All  right,  that  would  be  fine. 

Trial  Examiner:  All  right.  There  will  be  Re- 
spondent's objection  to  the  typewritten  cards  in 
lieu  of  the  originals,  and  I  am  receiving  the  type- 
written cards  on  the  basis  of  the  testimony,  and 
I've  already  commented  on  my  action  in  doing  so. 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  12  for  identification,  was 
p      received  in  evidence.)  [120] 
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GENERAL  COUNSEL'S  EXHIBIT  No.  12 

Mail  This  Card  Today 

Authorization  for  Union  Representation  Under  the 
Federal  Labor  Laws  of  the  United  States  Gov- 
ernment ! 

Do  you  want  the  U AW- CIO  to  bargain  for  you  for 
a  signed  labor  contract  providing  for  wage  in- 
creases, better  vacation  pay,  job  security,  and 
other  improved  conditions  of  employment  ? 

YES  [Xl        NO  D        I>ate 

My  Signature :  Stanley  L.  Long.        Phone 

My  Address :  602  Riverside. 

City :  Medf ord.  Zone  No 

I  am  employed  by :  Howard-Cooper  Co. 

How  long:  2  weeks. 

Kind  of  work  I  do :  Diesel  Mech. 

Present  Wage  Rate :  $1.85. 

I  am  on:  Day  □     Swing  [J    Graveyard  Q  Shift. 

Drop  This  Filled-Out  Card  in  the  Mail  Box  Today! 

All  cards  are  kept  confidential  by  the  UAW-CIO 
and  by  the  Federal  Government. 

Received  in  evidence  June  25,  1956. 
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Q.  (By  Mr.  Boyd) :  Now,  Mr.  Long,  what  was 
determined  at  that  union  meeting? 

A.  Well,  as  far  as  I  can  remember,  we  just  kind 
of  discussed  what  the  unions  have  done  for  other 
outfits  in  different  areas,  and  more  or  less  decided 
that  we  did  want  the  union  to  negotiate  for  us,  that 
we  didn't  want  anything  done  though  until  after 
the  first  of  the  year,  and  that's  as  far  as  I  can  re- 
member of  what  happened. 

Q.  All  right.  Let's  move  to  the  first  of  the  year. 
In  your  recollection,  were  you  working  at  the  plant 
on  January  11th  f  A.     Yes,  I  was. 

Q.  Will  3^ou  describe  your  recollection  of  what 
developed  that  morning'? 

A.  Well,  I  don't  remember  the  exact  time,  some 
time  in  the  morning,  I  was  starting  to  get  some 
parts  at  the  parts  window,  and  this  foreman,  Hy 
Thrash,  came  by  and  told  me  to  come  into  the  office 
there. 

Trial  Examiner :     Who  told  you  that  ? 

The  Witness :     The  foreman,  Hy  Thrash. 

Q.  (By  Mr.  Boyd) :  Told  you  to  go  into  the 
office.  Keep  your  voice  up.  Did  you  go  in? 

A.     Yes,  I  did. 

Q.     What  took  place  in  there? 

A.  Well,  everybody  else  had  gathered  there,  and 
Mr.  Parker  and  the  branch  manager  and  Mr.  Hea- 
ton  and  Hy  Thrash,  and  then  one  [121]  other 
gentleman  with  Mr.  Parker,  but  I  don't  remember 
his  name.  It  was  Thompson  or  Thomas.  I  don't 
recall. 
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Q.     You  remember  there  was  a  fourth  man? 

A.     Yes,  there  was. 

Q.  Well,  what  took  place,  and  will  you  describe 
as  best  you  can  the  development  of  what  took  place  ? 

A.  As  far  as  I  can  remember,  Mr.  Parker  was 
either  introduced  or  introduced  himself — I  don't 
recall — and  he  went  on,  after  he  was  introduced,  to 
state  that  he  had — or  he  asked  what  the  labor 
trouble  was,  what  the  trouble  was  in  the  shop,  and 
he  stated  that  he  had  received  a  telephone  call  at 
one  of  the  branches,  either  Albany  or  Eugene — I 
couldn't  remember  just  exactly  what  branch  he 
stated — and  that  after  he  received  the  call,  he 
called  to  Central  Point  to  find  out  what  they  knew 
about  it,  and  they  didn't  seem  to  know  anything. 
So,  he  came  down  to  Central  Point  to  find  out  for 
himself  what  the  trouble  was,  and  he  tried  to — or 
he  asked  us  to  come  out  and  state  what  the  troubles 
were.  I  don't  recall  just  how  it  was  said  or  the 
words  that  he  said  then,  but  there  wasn't  much  re- 
sponse from  anybody.  Everybody  more  or  less 
stood  around,  and  I  recall  him  making  one  state- 
ment to  the  effect  of  the  increase  in  wages.  I  don't 
remember  just  what  he  said  in  the  morning  there, 
but  he  did  state,  as  far  as  I  can  remember,  that 
we — they  were  considering  a  10  cent  increase  in 
wages,  but  due  to  this  trouble  now  they  didn't 
quite  see  where  they  could  give  it  to  us.  Now, 
that's  as  close  [122]  as  I  can  remember  of  all  that 
was  said.  I  don't  know  the  exact  words. 

Q.     As  to  not  getting  the  10  cents  ? 
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A.     About  the  increase. 

Q.  What  other  points  were  made  that  you  re- 
member? A.    Well,  the  point  that 

Mr.  Stirling:  Excuse  me.  Would  it  be  possible 
to  state  that  Mr.  Long  would  testify  that  the  meet- 
ing resulted  in  substantially  the  same  discussion  as 
was  testified  to  by  Mr.  Bishop  ? 

Mr.  Boyd:  Discussions  and  proposals  as  testi- 
fied to  by  Mr.  Bishop.  I  would  state  that  and  am 
willing  to  stipulate  that,  Mr.  Stirling,  reserving 
though  the  privilege  of  developing  two  or  three 
specific  points  then  that  would  not  be  repetitious  of 
the  extended  testimony.  Is  that  agreeable? 

Mr.  Stirling:     Yes. 

Q.  (By  Mr.  Boyd)  :  Now,  then,  instead  of  go- 
ing into  all  the  points  that  Mr.  Bishop  covered  in 
his  testimony,  you  heard  his  testimony,  didn't  you? 

A.     Yes,  I  did. 

Q.  And  as  to  the  specific  suggestions  or  beefs  or 
grievances  that  were  mentioned,  you  would  testify 
substantially  the  same?  A.     Yes,  I  would. 

Q.     Specifically  though  \vith  reference 

Trial  Examiner:  Will  you  give  the  witness  a 
little  more  time?  He  seems  to  be  pondering  [123] 
there. 

Mr.  Boyd:     Yes. 

Q.  (By  Mr.  Boyd)  :  Was  there  any  reservation 
or  exception  in  your  mind  ? 

A.  Well,  I  was  just  trying  to  recall  if  there  was 
anything  that  I  can  remember  that  he  didn't  men- 
tion. 
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Q.  Well,  may  I  direct  your  attention  to  one 
item?  Do  you  remember  any  mention  made  by  Mr. 
Parker  of  what  he  said  was  his  attitude  toward 
unions?  A.     Yes,  I  do. 

Q.     What  was  it  he  said  as  you  recall? 

A.  As  I  recall,  Mr.  Parker  said  he  had  nothing 
against  any  union,  ])ut,  oh,  all  they  ever  did,  was 
they  created,  oh,  hard  feelings  towards  the  men  in- 
volved, and  it  created  things  like  guys  standing  out- 
side the  house  ready  to  beat  up  on  the  families 
or  yourself. 

Q.  You  recall  him  making  mention  of  something 
in  substance  like  that?  A.     Yos,  T  do. 

Q.     What  other  point? 

A.  And  broken  windows,  and  something  pertain- 
ing to  a  soup  line.  I  can't  quite  recall  what  brought 
that  in  or  how  it  was  said,  but  that's  about  as  much 
as  T  can  recall  at  the  present. 

Q.  Do  you  have  any  recollection  of  him  men- 
tioning any  investigation  that  he  had  made  to  find 
out  wage  rates  in  the  Central  Point  area?  [124] 

A.  Yes.  He  mentioned  that,  after  he  arrived 
there,  that  he'd  called  the  different  branches  in  the 
same  line  of  work  that  we  were  doing  there,  the 
Hooper  Tractor  Company  and  Caterpillar  Tractor 
Company,  to  find  out  if  there  was  any  difference  in 
our  wages  and  benefits,  and  that,  as  far  as — well, 
what  he  received  was  the  fact  that  they  were  pretty 
similar. 

O.     That  wns  his  str.t^pient  to  von? 
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A.  Yes.  That  was — well,  not  the  exact  statement, 
but  it  was  to  that  effect. 

Q.  As  you  recall,  what  was  Mr.  Parker's  state- 
ment of  what  he  had  learned  by  reason  of  this  in- 
quiry ? 

A.  Well,  that — as  far  as  I  can  remember,  it  was 
that  we  were  getting  paid  about  the  same  as  the 
others,  and  I  believe  that  we  had  more  or  less  the 
same  privileges  as  the  other  companies  did  in  that 
area. 

Q.     When  you  said  you  believed  that,  you  mean 
that  you  believe  that  yourself  personally,  or  you  be 
lieve  that's  what  he  said? 

A.  Well,  that's  the  way  I  understood  what — 
that's  what  I  believed  after  he  made  that  statement 

Q.  That  was  the  impression  you  got  of  what  he 
said?  A.     Yes.  M 

Q.  How  long  did  this  meeting  last,  as  you  re- 
member ? 

A.  I  don't  recall  the  exact  time  or  anything,  but 
it  was  quite  awhile.  I  know  it  took  up  quite  a  bit — 
the  best  part  of  the  morning.  [125] 

Q.  All  right.  Now,  in  the  afternoon  of  that  day, 
did  anything  more  occur  involving  you  in  relation  to 
the  matter  of  the  union  representation?  I'm  talking 
of  the  afternoon  of  the  date  Mr.  Parker  was  there. 

A.  I  can't  quit€  remember  if  there  was  anything 
in  the  afternoon  or  not. 

Q.  All  right.  We'll  pass  on  to  the  next  day  then 
of  your  recollection  on  the  following  morning,  the 
morning  of  the  12th.  What  took  place? 
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A.  Well,  as  best  as  I  can  remember,  it  got 
rumoring  around  that,  if  petition  was  made  by  us 
and  signed  to  the  effect  that  we  didn't  want  any- 
thing to  do  with  the  union,  that  we  would  receive  a 
10-cent  wage  increase. 

Q.     This  was  shop  talk  that  you're  talking  about? 

A.     That  was  shop  talk. 

Q.  Now,  apart  from  that,  did  anything  involve 
you  personally? 

A.     No,  nothing  involved  me. 

Q.  Were  you  called  in  by  Mr.  Thrash  the  fol- 
lowing morning  for  a  personal  interview? 

A.    No,  I  wasn't. 

Q.     You  were  not?  A.     No. 

Q.  Was  there  any  discussion  that  you  par- 
ticipated in  among  the  men  working  in  the  shop 
about  the  matter  of  preparing 

A.     Yes.  [126] 

Q. a  document?  A.     Yes,  there  was. 

Q.     When  did  this  take  place? 

A.  Well,  if  I  remember,  it  was  in  the  morning, 
some  time  in  the  morning. 

Q.  At  that  time,  were  you  working  alone,  or 
was  there  someone  working  with  you  on  the  equij)- 
ment  you  were  working  on  ? 

A.  Well,  as  close  as  I  can  remember,  I  was 
working  on  the  same  piece  of  equipment  with  that 
certain  party. 

Q.     Well,  now,  what's  his  name?  Let's  be  specific. 

A.     Charlie  Brown. 
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Q.  Charlie  Brown,  and  was  your  informant  then 
about  this  matter  Charlie  Brown  ? 

A.     Yes,  it  was. 

Q.  Then  what  more  developed  in  the  course  of 
the  day,  not  in  the  way  of  conversation  or  talk,  but 
what  else  happened? 

A.  Well,  I  can't  remember  for  sure  whether  it 
was  that  day,  but  I  believe  it  was,  I  believe  around 
noontime  that  Mr.  Thrash  came  out  and  told  us  that 
we  would  have  a  coffee  break,  a  10-minute  coffee 
break,  and  not  to  misuse  the  privilege. 

Q.     You  recall  that  as  occurring 

A.  I  can't  remember  for  sure  if  it  was  that  day 
or  the  following,  but  I  believe  it  was  that  day. 

Q.  Was  the  coffee  break  instituted  in  that  same 
week  that  Parker  was  there  '^  [127] 

A.    Yes,  it  was. 

Q.    And  that's  your  recollection? 

A.     Yes,  it  was. 

Q.  All  right.  Apart  from  that,  did  anything  more 
develop  with  regard  to — I  hand  you  here  the  docu- 
ment that's  in  evidence  as  General  Counsel  Exhibit 
No.  7  and  ask  whether  anything  more  developed  on 
the  12th  of  January  with  respect  to  that  document, 
if  you  know? 

A.  Well,  the  only  thing  that  I  could  remember  is 
that  Charlie  Brown  had  mentioned  to  me  that  \w. 
was  going  to  go  ahead  and  type  up  that  statement 
here  because  he  was  quitting  and  it  wouldn't  make 
any  difference  to  him  if  anything  ever  come  of  it, 
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that  he  would  type  it  up  for  us  if  we  wanted  to 

sign  it. 

Q.  When  you  say  you — when  he  mentioned  this 
to  you,  were  you  alone  with  him  or  was  there  a 
group  of  employees? 

A.  As  far  as  I  can  remember,  I  was  alone  at 
the  time. 

Q.  Did  you  see  the  statement  on  the  12th  of 
January?  A.     No,  I  did  not. 

Q.    You  didn't  see  it  on  the  12th? 

A.     No,  I  didn't. 

Q.     Does  that  bear  your  signature? 

A.     Yes,  it  does. 

Q.     When  did  you  put  your  signature  on  it? 

A.     I  put  mine  on  it  Friday. 

Q.     That's  the  13th?  [128] 

A.     Friday,  the  13th. 

Q.  And  when  during  the  course  of  the  day  on 
Friday,  the  13th,  did  you  do  so? 

A.  Well,  I  don't  recall  the  exact  time  or  any- 
thing. It  was  about  the  same  time  as  everybody  else 
started  to  sign  it.  I  just  went  over  along  with  a 
bunch  of  the  fellows  and  signed  my  name  to  it.  The 
time  of  the  day,  I  don't  remember. 

Q.  At  the  time  of  signing  it,  were  you  informed 
of  anything  that  Whiteside  had  said  about  signing 
that  paper?  A.    Yes,  I  was. 

Q.    And  by  whom? 

A.     I  was  informed  by  Alan  Bishop. 

Q.  Do  you  know — I  don't  want  to  ask  you  that. 
I'll  get  it  through  another  witness. 

Mr.  Boyd:    I'll  pass  this  witness. 
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Cross-Examination 
By  Mr.  Stirling: 

Q.    Why  did  you  sign  that,  Mr.  Long? 

A.  Well,  I  was  informed  that,  if  I  signed  it, 
well,  it  would  go  ahead  and  help  the  other  guys  and 
myself  get  a  10-cent  raise. 

Q.     Informed?  You  were  informed? 

A.    Well,  I  was  told. 

Q.     By  whom? 

A.  By  Alan  Bishop,  that  he  had  received  word 
from  Mr.  Whiteside  that  it  was  all  right  to  sign  it. 

Q.  Well,  then,  you  signed  it  because  Bishop  told 
you  that  Mr.  [129]  Whiteside  said  it  was  all  right 
to  go  ahead  and  sign  it,  is  that  it?  A.     Yes. 

Q.  You  didn't  sign  it,  in  other  words,  because  of 
any  urging  from  any  of  your  employers,  Thrash  or 
Mr.  Parker,  or  anybody  like  that?  Do  you  under- 
stand my  question,  Mr.  Long? 

A.     No,  I  don't  quite  think  I  do. 

Q.  Well,  your  supervisor  at  Howard-Cooper  is 
Mr.  Thrash,  is  it  not?  A.    Yes,  it  is. 

Q.  Did  he  have  any  conversation  with  you  re- 
garding you  signing  this  paper? 

A.    No,  he  didn't. 

Q.  Why  did  you  decide  at  that  meeting  in  No- 
vember to  hold  off  having  the  union  contact  the 
company  until  after  the  first  of  the  year? 

A.  Well,  as  far  as  I  can  remember,  it  was  so 
it  wouldn't  foul  up  any  of  the  guys'  ]:)aid  holidavs 
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and  things  because  we  were  going  to  be  losing  some 

time  there  the  last  week  in  December,  and  everybody 

wanted  to  get  as  much  as  they   could.   That's  as 

close  as  I  can  remember  of  all  about  what  the  deal 

was. 

Q.  What  do  you  mean  would  be  losing  some  time 
in  December? 

A.  Well,  a  bunch  of  them — there  would  only  be 
so  many  of  us  that  would  be  allowed  to  work  a 
couple  days  that  one  week  to  take  inventory.  [130] 

Q.     Oh,  everything  is  shut  down? 

A.  Everything  is  shut  down,  and,  if  anything 
developed,  they  figured  maybe  we  wouldn't  get  paid 
for  Christmas  or  for  New  Years.  [131] 


DONALD  SQUIRE 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Boyd: 

Q.  Your  name  is  Donald  Squire  ? 

A.  That's  right. 

Q.  And  you  live  where? 

A.  561/2  Bigham  Lane,  Central  Point. 

Q.  You're  an  employee  of  the  Howard-Cooper 
Corporation  ?  A.     Yes. 

Q.  And  have  been  for  how  long? 
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A.  The  first  time  I  worked  for  them  was  ap- 
proximately five  years  ago. 

Q.  Now,  were  you  at  the  plant  on  the  morning — 
first,  you  did  not  sign  a  union  card  ? 

A.     No,  I  did  not. 

Q.  You  did  attend  the  meeting  on  the  morning 
of  January  11th  when  Mr.  Parker  spoke  to  you  % 

A.     Yes. 

Q.  You  heard  the  testimony  of  Mr.  Bishop  and 
Mr.  Long  concerning  the  contents  of  the  meeting. 
Is  their  accoimt  of  it  substantially  your  recollec- 
tion? 

A.     Yes,  it  seemed  to  be  quite  complete. 

Q.  Do  you  recall  any  additional  or  anything 
other  than  their  [133]  description? 

A.  No.  Everything  seemed  to  be  quite  true  that 's 
been  brought  up  so  far. 

Q.  Ver}^  well.  AVith  respect  to  the  morning  of 
the  12th,  Thursday  morning,  I  refer  to  now,  Mr. 
Squire A.     Yes. 

Q.  Were  you  personally  interviewed  by  Mr. 
Thrash  ?  A.     No. 

Q.  But  did  you  talk  with  him  during  the  course 
of  that  morning?  I  do  not  mean  a  personal  inter- 
view in  his  office,  but  did  you  talk  with  him  in  per- 
son? 

A.  Not  as  I  recollect  about  anything  important. 
Hy  and  I  usually  do  confer  quite  frequently,  just 
about  general  things  in  the  shop. 

Q.     Well,  he  was  around  the  shop  that  morning? 

A.    Yes. 
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Q.     You  did  have  some  conversations  with  himV 

A.    Just  general. 

Q.  Well,  did  you  talk  specifically  about — did  he 
make  any  specific  mention  of  how  the  employees 
might  get  their  raise  ? 

A.  Yes.  I  don't  believe  it  was  that  morning.  I 
believe  it  was  that  afternoon  that  he  and  I  just, 
like  I  say,  in  general  conversation  agreed  that  one 
way  they  could  get  the  raise  was  if  they  were — if 
they  didn't  have  any  union  representing  them  at 
that  time,  that  the}^  could  file  a  petition  or  letter, 
whichever  [134]  may  be  used,  and  everybody  sign 
it  which  was  interested,  which  would  cover  a  ma- 
jority, and  send  a  copy,  I  believe,  to  the  Labor  Re- 
lations Board,  one  to  the  company,  and  one  to  the 
union's  representative. 

Q.  Now,  how  did  that  subject — how  ^^'ay  that 
subject  brought  up?  How  did  it  hapi^en  to  be  men- 
tioned ? 

A.  I  can't  recollect  exactly,  but  I  think  it  was 
Mr.  Thrash 's  interest  that  the  fellows  do  get  the 
raise  when  it  had  been  brought  up  before  this  situ- 
ation. 

Q.  This  was  your  impression  of  what  he  was  say- 
ing at  that  time  ? 

A.     Just  the  conversation  between  us. 

Q.  Now,  do  I  understand  it's  your  recollection 
that  he  said  that  the  means  would  be  by— if  they 
submitted  a  letter  of  petition  signed  by  them  to  the 
Labor  Board? 
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A.  I  can't  remember  him  saying  exact  words 
like  that. 

Q.  I'm  not  asking  for  his  exact  words.  I  want 
to  know  the  substance  of  it  as  you  recall. 

A.  I  don't  know  whether  it  was  his  words  or 
mine  on  that.  He  had  not  said  outward  or  that  there 
was  anything  suggested,  but  there  was  one  possibil- 
ity to  handle  it  and  it  could  go  through. 

Q.  Did  he  at  that  time  suggest  to  you  the  matter 
of  imparting  that  information  to  the  other  em- 
ployees ? 

A.  I  don't  remember  any  statement  to  that 
effect. 

Q.  Do  you  remember  subsequently  talking  to 
Long  and  telling  him  of  Mr.  Thrash 's  statement  to 
you?  [135] 

A.  I  believe  I  talked  to  just  about  everybody 
in  the  shop. 

Q.  In  doing  that,  was  that  a  matter  that  Mr. 
Thrash  had  suggested,  or  was  it  a  matter  of  your 
own  initiative'? 

A.  I  don't  recollect  on  that.  It  was  probably  a 
combination  of  both.  ^ 

Mr.  Boyd :  Pass  the  witness- — oh,  before  doing  so, 
let  me  take  up  a  couple  other  things. 

Q.  (By  Mr.  Boyd)  :  Mr.  Squire,  showing  you 
General  Counsel's  Exhibit  7,  when  did  you  affix 
your  signature  there  % 

A.  I  believe  it  was  the  12th.  Yes,  it  was  this 
date  here,  the  date  it  was  written.  I  was  the  first 
one  signed  it.  It  was  late  in  the  afternoon. 
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Q.     Late  in  the  afternoon  of  the  12th? 

A.     Yes. 

Q.     Were  you  present  when  McCoy  signed  it? 

A.  No.  I  believe  I  signed  it  and  turned  around 
and  walked  off. 

Q.  Do  you  remember  seeing  Bishop  there  later 
in  the  afternoon  and  telling  him  about  it? 

A.  I  said  there  was  a  letter  to  this  effect  at  the 
time,  and  why  I  signed  it,  and  it  was  up  there  where 
everybody  could  see  it  as  they  punched  out,  just  as 
they  were  leaving. 

Q.  Did  I  understand  your  statement  that  you 
said 

A.  No.  I  was  informed  that  the  letter  was  there. 
I  was  outside  in  the  yard  when  everybody  signed  it. 

Mr.  Boyd:     That's  all.  Thank  you.  [136] 
.    Trial  Examiner:     Who  informed  you  the  letter 
was  there  ? 

The  Witness:  I  don't  remember.  It  was  one  of 
the  fellows  in  the  shop,  one  of  the  mechanics. 

Trial  Examiner:     Did  you  type  this  yourself? 

The  Witness:  No.  I  gave  my  ideas  where  some 
words  should  be  stricken  out,  or  something  added 
or  changed. 

Trial  Examiner:     To  whom  did  you  give  those? 

The  Witness:     To  Charlie  Brown. 

Mr.  Stirling:     I  have  no  questions. 

Mr.  Boyd:  Oh,  excuse  me.  Let  me  ask  you  an- 
other question. 

Q.     (By  Mr.   Boyd):     Mr.   Squire,   the   shoj)   is 


168  National  Labor  Relations  Board 

(Testimony  of  Donald  Squire.) 

made  up  normall}^  of  around  seven  or  eight  em- 
ployees ? 

A.     I'd  say  that's  right  for  a  normal  number. 

Q.     Eight  or  nine? 

A.     Eight  or  nine,  I  should  say. 

Q.  When  Mr.  Thrash  is  absent  from  the  plant, 
who  is  in  charge  of  the  plant  ? 

A.    I  am  when  he's  not  in  the  plant. 

Q.     Pardon? 

A.     Not  the  plant,  just  the  shop  part. 

Q.  I  mean  the  shop.  What  are  your  responsibil- 
ities at  that  time  ? 

A.  Just  completely  watching  things  for  him,  tak- 
ing in  jobs,  watching  the  division  of  the  work, 
sending  out  field  men  as  necessary,  just  the  general 
run  of  the  work.  [137] 

Q.  By  whose  authority  do  you  act  in  his  ab- 
sence? A.     Mr.  Thrash 's. 

Q.    He  designates  you  to  take  charge? 

A.    Yes,  sir. 

Q.  In  taking  charge,  do  you — first,  do  you  esti- 
mate work?  A.    I  have. 

Q.    Do  you  make  work  assignments? 

A.    Yes. 

Q.  In  the  matter  of  directing  men  to  go  into  the 
field  to  take  care  of  repairs?  A.    Yes,  I  do. 

Q.  Do  you  do  that  regularly  when  you're  sub- 
stituting for  him?  A.    Yes. 

Q.  Have  you  made  any  recommendations  con- 
cerning the  discipline  or  the  employment  or  the 
payment  of  employees? 
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A.  I  have  made  suggestions  several  times  that 
some  men  were  worth  more,  or  they  were  capable 
of  better  work — I  mean  of  getting  better  jobs,  more 
advanced  type  of  work. 

Q.  Have  those  suggestions  been  volunteered  by 
you,  or  have  they  been  solicited  by  Mr.  Thrash  ? 

A.  Usually  volunteered,  usually  because  I  could 
see  things  that  Mr.  Thrash  could  not  see,  working 
with  the  men  as  such. 

Q.  Are  you  paid  on  an  hourly  rate  or  a  monthly 
rate  ?  A.     Hourly. 

Q.  How  does  your  rate  of  pay  compare  with 
that  of  the  other  [138]  mechanics  in  the  shop  ? 

A.  It's  top  field  serviceman's  rate;  no  extra  for 
the  assistant's  job. 

Q.  In  Mr.  Thrash 's  absence,  if  a  man  asks  for 
leave  to — asks  permission  to  leave  work,  if  he  has 
some  personal  reason  for  leading,  whose  permission 
does  he  seek?  A.     Mine. 

Q.  Have  you  in  any  instance  recommended 
discipline  or  layoff  of  men  that  have  been  acted  on 
by  the  company?  A.     Not  for  any  layoff. 

Q.  What  type  of  discipline  have  you  recom- 
mended that's  been  acted  on? 

A.  I  suggested  that  some  of  the  men  were  ca- 
pable of  better  work. 

Q.     That's  a  matter  of  appraising  their  ability? 

A.  Appraising  their  ability.  I  never  recom- 
mended anybody  being  fired.  I  think  he's  intelli- 
gent enough  to  know  that. 

Q.     Had  you  ever  hired  anyone  in  his  absence? 
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A.     Never.  '{ 

Q.    Did  you  ever  fire  anyone  in  his  absence  ?        i 

A.    No.  i 

Q.  And  you  have  never  changed  anyone's  rate 
of  pay? 

A.    I  don't  feel  that's  in  my  authority. 

Q.  How  long  have  you  had  this  degree  of 
authority  that  you  describe  ?  [139] 

A.  Oh,  I  just  kind  of  worked  into  it  about  eight 
months  ago,  I  believe. 

Q.  And  prior  to  that,  who  exercised  comj^arable 
authority  ? 

A.     Cliff  Schafer.  He's  not  working  for  us  now. 

Q.  At  any  time  other  than  Mr.  Thrash  has  told 
you  to  take  charge  in  his  absence,  has  he  advised 
you  of  the  degree  of  your  authority,  whether  or 
not  you  were  exceeding  it,  whether  or  not  you  were 
failing  to  exercise  it? 

A.  There's  only  one  time.  I  was  working  under 
one  of  the  shop  trucks.  I'd  been  there  about  an 
hour  and  a  half,  and  he  came  back  in  there  and  one 
of  the  fellows  was  goofing  off,  and  he  told  me  the 
next  time  the  fellow  was  gone  to  take  off  my  cover- 
alls and  put  my  tools  up  so  I  could  go  and  run  the 
shop  better. 

Q.  He  admonished  you  then  to  make  sure  the 
others  worked?  A.     Yes. 

Mr.  Boyd:     Thnt>-  nl1.  Thank  you,  sir. 
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Cross-Examination 
By  Mr.  Stirling: 

Q.  One  question,  Mr.  Squire:  Are  other  me- 
chanics of  Howard-Cooper  at  Central  Point  re- 
ceiving the  same  hourly  rate  of  pay  as  yourself? 

A.     I  believe  there  is,  yes. 

Mr.  Stirling:     That's  all  I  have. 

Redirect  Examination 
By  Mr.  Boyd : 

Q.  Do  they  get  the  same  amount  of  o^^ertime 
though  that  you  do  ?  [140] 

A.  The  one  person  that  I'm  sure  is  getting  the 
same  rate  does  get  the  same  amount ;  in  some  cases, 
more,  and  sometimes  I  get  more. 

Q.    And  that  one  person  is  Henagar? 

A.    Yes. 

Mr.  Boyd:     That's  all.  Thank  you. 

Trial  Examiner:    You're  excused. 

(Witness  excused.) 
Mr.  Boyd :     Call  Mr.  Brown. 
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CHARLES   A.    BROWN,   JR. 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Boyd: 

Q,     Your  name  is  Charles  A.  Brown,  Jr.  ? 

A.     Yes,  sir. 

Q.     You  live  where? 

A.  It's  a  rural  address,  Route  2,  Box  193- A, 
Central  Point. 

Q.  At  the  present  time,  you're  employed  by 
whom? 

A.  International  Harvester  Company,  farm 
equipment  store. 

Q.  And  had  you  previously  been  an  employee  of 
the  Howard-Cooper  Corporation?  A.     Yes. 

Q.  When  did  your  employment  with  Howard- 
Cooper  Corporation  terminate  ? 

A.  Near  the  middle  of  January;  exactly  I  can't 
tell  you  right  [141]  offhand. 

Q.  Do  you  remember  if  it  was  at  the  end  of  the 
week,  the  last  day  of  your  work? 

A.     Beg  your  pardon? 

Q.  What  day  of  the  week  was  the  last  day  you 
worked  ?  A.     Friday. 

Q.  On  a  Friday.  Were  you  in  the  employ  of 
the  company  in  November,  1955?  A.     Yes. 

Q.     In  what  capacity?  A.     Mechanic. 

Q.  Now,  at  that  time,  Mr.  Brown,  in  Novem- 
ber— strike    that.    I    hand    you    here    a    document 
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marked  for  identification  General  Counsel 's  Exhibit 
13.  First,  I  ask  you  to  examine  the  form  of  it  as  it 
appears  on  General  Counsel's  Exhibit  2,  and,  with 
respect  to  the  form  of  GC-2,  may  I  ask  whether 
you  received  a  form  like  that,  identical  with  that,  in 
November  of  1955?  A.     Yes,  sir. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  2 
for  identification.) 

Q.  (By  Mr.  Boyd) :  And  from  whom,  and 
under  what  circumstances'? 

A.  As  I  remember,  I  believe  Alan  Bishop  handed 
me  the  card.  I  wasn't  there  the  day  that  the  union 
representative  happened  to  contact  the  rest  of  them, 
r  believe  I  was  there  the  following  morning  and 
was  handed  one  of  these  cards.  [142] 

Q.  All  right.  With  regard  to  the  card  that  you 
received,  what  did  you  do  with  that  ? 

A.     Put  it  in  my  pocket. 

Q.  And  as  of  three  nights  ago,  you  handed  it  to 
me  ?  A.     I  handed  it  to  you. 

Q.     Did  you  get  another  card  identical  with  that? 

A.    Yes. 

Q.     And  where  did  you  get  it? 

A.  At  a  meeting  that  was  held  in  November,  the 
exact  date  I'm  not  certain  of.  Nearly  all  the  em- 
ployees of  the  shop  were  there  to  meet  with  Harry 
VYhiteside. 

Q.  And  the  card  that  you  received  at  that  time 
of  the  meeting,  what  did  you  do  with  it? 
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A.  I  signed  it  and  returned  it  to  Harry  White- 
side. 

Q.  Now,  directing  yoiu'  attention  to  the  card  in 
your  hand,  marked  GC-13  for  identification,  will 
you  examine  the  entries  on  that  and  state  whether 
the  card  which  you  signed  was  filled  out  by  you  to 
contain  the  entries  and  notations  shown  in  type- 
A^a-iter  on  General  Counsel's  Exhibit  13? 

A.     Yes,  it  is  the  same  as  the  one  I  signed. 

Mr.  Boyd:     I  offer  GC-13  in  evidence. 

Trial  Examiner:  I'll  receive  it  with  the  same 
comment  as  made  on  previous  offers  of  the  same 
cards  and,  in  doing  so,  I'm  overruling  Respondent's 
continuing  objection. 

(The  document  heretofore  marked  General  j 
Counsel's  Exhibit  No.  13,  for  identification,  was 
received  in  evidence.)  [143] 


GENERAL  COUNSEL'S  EXHIBIT  NO.  13 

Mail  This  Card  Today 

Authorization  for  Union  Representation  Under  the 
Federal  Labor  Laws  of  the  United  States 
Government ! 

Do  you  want  the  UAW-CIO  to  bargain  for  you  for 
a  signed  labor  contract  providing  for  wage  in- 
creases, better  vacation  pay,  job  security,  and, 
other  improved  conditions  of  employment? 

YESH  NOD  Date 
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My  Signature:  Charles  A.  Brown,  Jr. 
Phone:  3-2764. 

My  Address :  409^5  So.  Pacific  Highway. 
City:  Medford. 

I  am  employed  by:  Howard  Cooper  Co. 

How  long  ?  16  mo. 

Kind  of  work  I  do :  H.  D.  Mech. 

Present  Wage  Rate:  $2.05. 

I  am  on :  Day  □    Swing  □    Graveyard  □    Shift. 

Drop  This  Filled  Out  Card  in  the  Mail  Box  Today! 

All  cards  are  kept  confidential  by  the  UAW-CIO 
and  by  the  Federal  Govermnent. 

Received  in  evidence  June  25,  1956. 


Q.  (By  Mr.  Boyd) :  Xow,  Mr.  Brown,  going  to 
the  date  of  the  11th  of  January,  did  you  attend  a 
meeting  conducted  in  the  office  of  Mr.  Thrash  where 
Mr.  Parker  spoke  to  the  employees? 

A.     No.  I  was  not  at  work  that  day. 

Q.     You  did  not  work  that  day  ? 

A.     No. 

Q.  Very  well.  Going  then  to  the  next  day  follow- 
ing, which  was  the  12th  of  January,  were  you  at 
i^'ork  ?  A.     Yes. 

Q.    What  took  place  on  the  morning  of  the  12th? 

A.  After  we  had  started  work.  I  can't  remeni- 
Der  the  exact  rotation  in  which  tlie  men  were  called 
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in,  but  I  believe  Al  was  first  and  I  believe  I  was 
next  called  into — Hy  asked  me  to  come  to  the  office 
and  talk  with  him. 

Q.  And  what  was  the  conversation  you  had  with 
Mr.  Thrash  in  his  office  at  that  time  ? 

A.  Well,  he  filled  me  in  on  the  meeting  that  had 
taken  place  the  day  before,  what  had  transpired, 
and  we  talked  about  the  increase  and 

Q.  Let  me  ask  you :  What  did  he  tell  you,  if  he 
told  you  anything,  concerning  Mr.  Parker's  state- 
ment about  the  increase  ? 

A.  Basically  what's  been  said  here  before.  It 
Avas  that  the  increase  had  been  arranged  for  by  the 
company  shortly  after  the  first  of  the  year,  but, 
since  this  union  activity  had  taken  place,  that  it  was 
doubtful  that  the  raise  could  be  granted  [144] 
legally. 

Q.  Now,  this  is  what  he  told  you  that  Parker 
had  said  the  day  before  ?  A.     Yes. 

Q.  Then  what  more  did  he  have  to  say  concern- 
ing it? 

A.  Well,  we  discussed  the  possibilities  of  get- 
ting— at  that  time,  I  told  him  I  was  leaving  and 
taking  another  job. 

Q.    Had  you  told  him  prior  to  that  time? 

A.    No. 

Q.  That  was  the  first  disclosure  that  you  made 
to  him'?  A.    Yes. 

Q.  That  you  were  intending  to  take  another 
job?  A.    Yes. 


I 
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Q.  All  right.  Now,  then,  what  more  did  you  say 
and  he  say  in  relation  to  thaf? 

A.  Well,  we  talked  about  this  petition  that's 
been  presented.  I  don't  know  just  exactly  how  it 
did  come  up  about  the  petition,  whether  it — any- 
way, it  came  up  that  maybe  it  should  take  the  form 
of  a  letter  with  the  signatures  of  the  employees  at- 
tached and  copies  sent  to  the  National  Labor  Rela- 
tions Board,  and  Harry  Whiteside,  and  to  the  com- 
pany, asking  that  the  union  activity  be  suspended 
there,  that  the  employees  were  satisfied  with  the 
working  conditions  as  Mr.  Parker  had  presented 
them,  and 

Q.  Well,  now,  before — may  I  stop  you  just  a 
moment?  You  say  [145]  mention  was  made  of 
whether  it  might  be  either  a  letter  or  a  petition, 
but  who  first  broached  the  subject  of  the  employees 
doing  anything? 

A.  Well,  I  really  can't  say  for  sure  because  we 
talked  about  it  there,  and  I  may  have  asked  him 
that,  since  I  was  leaving  anyway,  I  would  be  about 
as  near  a  disinterested  party  as  could  be  found,  if 
I  couldn't  do  something  that  would  help  the  fellows 
get  their  raise  in  wages. 

Q.  Well,  is  it  your  recollection  that  you  did  ask 
him  then? 

A.  No,  I  can't  say  that  for  sure,  but  I  say  that 
could  be  the  way  it  happened. 

Q.  Do  you  remember  anything  that  he  suggested 
specifically  ? 

A.     So  far  as  specific  suggestion  is  concerned,  no, 
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I  can't  because  the  way  we  talked  back  and  forth 

down  there,  we  did  come  to  an  agreement  that  a 

petition  would  probably  be  the  proper  form  to  use, 

but  whether  he  made  the  suggestion  or  whether  I 

made  it,  or  somebody  else  came  up  with  it,  I  don't 

know. 

Q.  You're  saying,  as  a  result  of  your  discussion 
with  him,  it  was  determined  between  the  two  of  you 
that  the  appropriate  thing  was  to  prepare  a  peti- 
tion? A.    Yes. 

Q.  And  then — you  say  this  conversation  took 
place  rather  early  on  Thursday  morning? 

A.     Yes,  just  shortly  after  I  went  to  work. 

Q.  Well,  after  having  this  discussion  with  him, 
what  did  you  [146]  do? 

A.     Well,  I  started  a  rough  draft  of  the  petition. 

Q.  Before  doing  that,  did  you  have  any  con- 
versations with  other  employees? 

A.  I  talked  with  Don  Squire,  and  a  couple  of  the 
other  fellows  that  were  around  there  and  asked  them 
their  opinion  on  it. 

Q.  Had  Mr.  Thrash  made  any  suggestion  to  you 
concerning  this  matter  of  discussing  it  with  other 
employees  ? 

A.  No,  I  don't  believe  he  did.  I  think  that  was 
my  own  initiative. 

Q.  Now,  as  a  result  of  the  discussions  you  had 
with  them,  what  did  you  do  then? 

A.  It  was  pro])ably  after  noon  when  I  finally 
wrote  up  this  petition  in  handwriting,  about  the 
Avay  it  is  tiow,  and  I  showed  it  to  Squire  and  Long 
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and  a  couple  of  other  fellows  and  asked  them  if 
they  thought  that  was   about  right,   and  received 
their  comments  and  suggestions. 

Q.  Now,  at  that  time,  did  your  handwritten 
copy  show  that  a  copy  of  it  was  to  be  delivered  to 
the  company,  and  a  copy  of  it  to A.     No. 

Q.    and  a  copy  of  it  to  the  union  ? 

A.     No.  I  made  that  statement  orally. 

Q.  You  said  orally  to  them  that  that  was  your 
intention?  A.     Well [147] 

Q.  How  did  that  come  about  that  you  did  put 
this  on  there? 

A.  I  believe  that  in  the  discussions  back  and 
forth  between  Don  and  Hy  and  myself  that  we  de- 
cided that  those 

Q.     Between  Don  and  Hy  and  yourself,  you  say? 

A.  Yes — well,  not  all  together  at  any  one  time, 
but  just  talking  back  and  forth  at  different  times, 
that  copies  should  be  sent  to  these  three  places. 

Q.  Do  you  recall  who  specifically  suggested 
that?  A.     No,  I  don't. 

Q.  Do  you  remember  any  incident  of  the  matter 
being  held  up  for  awhile,  the  matter  of  preparing 
the  document  be  held  up  for  awhile  until  someone 
got  some  additional  information? 

A.  Yes.  Hy  and  I  talked  about  that.  He  said  he 
would  see  if  he  could  get  a  little  more  information. 

Q.    And  more  information  about  what? 

A.     About  who  should  receive  copies  of  this  letter. 

Q.  And  did  he  later  tell  you  what  information 
he  got? 
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A.  Only  as  a  thought.  He  didn't  make  a  definite 
statement. 

Q.  Well,  what  was  his — to  the  extent  that  he  ex- 
pressed himself,  how  did  he  express  himself? 

A.  He  said  he  thought  that  copies  should  go  to 
Whiteside,  the  Board,  and  to  the  company. 

Q.     This  he  reported  to  you  some  time  later? 

A.    Yes. 

Q.     He  said  he'd  find  out?  [148]  A.     Yes. 

Q,  Then  had  you  yet  prepared  it  in  typewritten 
form  when  he  made  this  suggestion  to  you  ? 

A.     No. 

Q.  It  appears  to  be  in  typewritten  form  in  the 
document  in  evidence  as  General  Counsel's  Exhibit 
No.  7.  Is  this  the  document  that  was  prepared? 

A.    Yes. 

Q.    And  who  typed  it?  A.     I  did. 

Q.     And  where  did  you  type  it? 

A.     In  Hy's  office. 

Q.  Where  did  you  get  the  equipment  and  the 
paper  to  type  it? 

A.  I  asked  the  office  girl,  the  secretary,  for  the 
paper,  carbon  paper,  envelopes. 

Q.  Now,  about  what  time  of  the  day  was  it  that 
you  did  the  transcribing  of  it  onto  this  form? 

A.  It  was  in  the  afternoon,  at  least  by  the  middle 
of  the  afternoon,  that  late. 

Q.  And  the  foi-m  of  it  that  you  used  in  tran- 
scribing was  this  longhand  draft  that  you  had  pre- 
pared, plus  the  entry  of  copy  to  Harry  Whiteside 
and  Howard-Cooper  Corporation,  is  that  correct? 


vs.  Howard-Cooper  Corporation  181 

(Testimony  of  Charles  A.  Brown,  Jr.) 

A.     That's  right. 

Q.     Having  prepared  it,  what  did  you  do  with  it  ? 

A.  I  prepared  these  three  copies  and  one  addi- 
tional, which  I  [149]  kept  myself. 

Q.  That  is,  you  prepared  it  so  carbon  copies 
would  be  made  at  the  same  time?  A.     Yes. 

Q.  And  with  respect  to  leaving  it  for  signa- 
ture, was  it  left  so  that  the  carbon  copies  would  be 
marked  at  the  same  time?  A.     Yes. 

Q.    Very  well.  Now,  go  ahead. 

A.  I  didn't  address  the  envelopes  until  the  next 
morning.  I  prepared  this  petition  and  placed  it  next 
to  the  time  clock  so  everybody  could  see  it.  Then  I 
told  most  of  the  ones  I  ran  into.  Whether  I  told 
them  all  or  not,  I  can't  remember,  but  I  did  tell 
most  of  the  ones  that  I  ran  into,  that  the  petition 
was  there,  and  I  don't  remember  who  all  signed 
it  or  at  what  particular  time,  but  I  do  know  that 
it  wasn't  until  the  next  day  that  all  of  the  signa- 
tures were  on  here.  At  that  time,  I  picked  it  up, 
addressed  the  envelopes  and  took  them  up  in  the 
front  office  and  mailed  them. 

Q.  Now,  you  addressed  the  envelope  to  the  Labor 
Board.  Did  you  also  address  the  envelopes  to  the 
company  and  to  Whiteside? 

A.  Yes.  I  believe  the  envelope  that  was  ad- 
dressed to  the  company  was  addressed  to  the  atten- 
tion of  Mr.  Parker. 

Q.  Now,  your  signature  appears  midway  down 
oil  the  document.   Do  yon   remember  \vhether  ^'uu 
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signed  it  on  the  date  that  you  prepared  it,  or  the 

next  day'?  [150] 

A.     I  signed  it  the  next  morning. 

Q.  Is  there  any  explanation  of  why  you  deferred 
until  the  next  morning? 

A.  Not  particularly,  because  I  knew  it  couldn't 
make  a  great  deal  of  difference,  one  way  or  an- 
other, to  me  what  came  of  it.  My  only  intent  in  pre- 
paring this  Avas  that,  if  I  could  help  the  fellows  out 
to  get  that  raise  a  little  bit  quicker  than  what  they 
Avould  normally  get  it,  why,  I  was  all  for  it. 

Q.  The  matter  of  the  language  that  is  used  in 
General  Counsel's  7  was  a  matter  of  your  own 
choice  ?  A.     Mine. 

Q.  Before  it  was  transcribed  though  in  type- 
written form,  did  you  discuss  it  with  Mr.  Thrash  as 
to  its  adequacy,  whether  or  not  it  was  proper  in 
form? 

A.  I  don't  believe  I  discussed  it  with  Hy.  I  think 
the  only  discussion  that  was  made  on  it  was  with 
Don  and  some  of  the  other  fellows  in  the  shop.  I 
don't  believe  Hy  saw  a  copy  of  this  letter  at  all 
imtil  after — I  couldn't  even  say  that  he  saw  it 
after  it  was  signed,  for  sure. 

Q.  Now,  you  mentioned  that  you  ended  your  em- 
ployment on  a  Friday  in  January?  A.     Yes. 

Q.  What  Friday  was  it  in  relation  to  the  day 
when  you  signed  this  paper  ?  Was  it  that  same  Fri- 
day, or  the  Friday  following? 

A.  It  would  have  had  to  have  been  that  same 
Friday.  [151] 
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Q.  Did  you  get  an  increase  in  your  pay  in  that 
week  for  that  last  week?  A.    No. 

Q.  And  you  were  not  about  the  plant  then  after 
that  week? 

A.  No.  I  picked  up  my  tools  that  Friday  eve- 
ning, and  that  was  all,  outside  of  I  stopped  there  a 
couple  times  to  chew  the  fat  with  the  boys,  and 
that's  all. 

Mr.  Boyd:     That's  all.  I  pass  the  witness. 

Mr.  Stirling:  I  don't  believe  I  have  any  ques- 
tions of  Mr.  Brown. 

Trial  Examiner:  Mr.  Brown,  you  say  you  ad- 
dressed a  copy  of  this  to  the  National  Labor  Rela- 
tions Board? 

The  Witness:     Yes,  sir. 

Trial  Examiner:  Did  you  have  the  address  and 
all  that  yourself? 

The  Witness:     Yes. 

Trial  Examiner:  And  where  did  you  come  in 
possession  of  that,  and  when? 

The  Witness :     How  do  you  mean,  where  did  I  ? 

Trial  Examiner:  How  did  you  happen  to  have 
the  correct  address  of  the  Board  to  mail  this  to 
them? 

The  Witness:  I  believe  Vince  supplied  that  for 
me,  the  office  manager.  [152] 
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JOHN  a.  HENNAaAR 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Boyd: 

Q.     Your  name  is  John  G.  Hennagar? 

A.     Right. 

Q.    Where  do  you  live? 

A.  119  Pine  Street,  Central  Point,  Post  Office 
Box  92. 

Q.  You're  an  employee  of  Howard-Cooper  Cor- 
poration? A.     That's  right. 

Q.     In  what  capacity?  A.     Mechanic. 

Q.  Were  you  so  employed  in  November  of  last 
year?  A.    Right.  ^ 

Q.     And  your  employment  in  that  capacity  con 
tinues  up  to  the  present  time  ? 

A.     That's  right.  [153] 

Q.  In  November  of  last  year,  did  you  see  a  docu- 
ment identical  with  General  Counsel's  Exhibit 
No.  2?  A.     Right.  « 

Q.     And  where?  ™ 

A.  At  the  home  there.  I  got  an  envelope  from 
Mr.  Whiteside. 

Q.     And  it  contained  one  of  those  ?  A.    Yes. 

Q.  And  the  one  that  you  received  at  that  time, 
what  did  you  do  with  it?  ; 

A.     I  mailed  it  to  him. 

Q.     Before  mailing  it  to  him,  did  you  fill  it  out  ?       \ 

A.    Yes.  i 


( 
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Q.  I'll  hand  you  here  a  document  marked  for 
identification  General  Counsel  Exhibit  No.  14  and 
ask  you  to  look  that  through  and  state  whether  the 
card  that  you  filled  out  at  the  time  was  filled  out  in 
the  form  in  which  you  find  General  Counsel's  Ex- 
hibit 14?  A.     That's  right. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  14 
for  identification.) 

Q.  (By  Mr.  Boyd)  :  And  this  you  mailed  to  Mr. 
"Whiteside?  A.     That's  right. 

Q.     And  it  was  mailed  to  him  in  what  month  ? 

A.     In  November. 

Mr.  Boyd:    I  offer  GC-14  in  evidence.  [154] 

Trial  Examiner:  Same  ruling  as  previously,  and 
same  exception  noted. 

(The  document  heretofore  marked  General 
W         Counsel's  Exhibit  No.  14  for  identification,  was 
received  in  evidence.) 


GENERAL  COUNSEL'S  EXHIBIT  No.  14 

Mail  This  Card  Today 

Authorization  for  Union  Representation  Under  the 
Federal  Labor  Laws  of  the  United  States  Gov- 
ernment ! 

Do  you  want  the  UAW-CIO  to  bargain  for  you  for  a 
signed  labor  contract  providing  for  wage  in- 
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creases,  better  vacation  pay,  job  security,  and 
other  improved  conditions  of  employment? 

YES  [X]      NO  G      Date 

My  Signature:  J.  G.  Henagar. 
My  Address:  P.  O.  Box  92. 
City:  Central  Point. 

I  am  employed  by:  Howard-Cooper  Co. 

How  long  ?  6  mo. 

Kind  of  work  I  do:  Shop  Mechanic. 

Present  Wage  Rate :  $2.15. 

I  am  on :  Day  Q      Swing  □      Graveyard  □  Shift. 

Drop  This  Filled  Out  Card  in  the  Mail  Box  Today! 

All  Cards  are  kept  confidential  by  the  UAW-CIO 
and  by  the  Federal  Government, 

Received  in  evidence  June  25,  1956. 


Q.  (By  Mr.  Boyd) :  Were  you  at  the  plant  on 
January  11th?  A.     That's  right. 

Q.  Did  you  hear  the  remarks  that  Mr.  Parker 
made  to  the  employees  that  morning? 

A.     I  did. 

Q.    You  attended  the  meeting? 

A.     I  sat  in  at  the  meeting. 

Q.  You  have  heard  the  testimony  of  Mr.  Bishop 
and  of  Mr.  Long  concerning  the  development  that 
took  place  that  morning.  Is  it  your  recollection — is 
your  recollection  of  what  took  place  substantially  as 
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they  have  testified  to?  A.     Not  exactly. 

Q.  Well,  if  there's  a  difference,  what  are  the 
differences  that  you  recall? 

A.  Well,  I  don't  recall  hearing  him  make  the 
statement  that  he  called  these  other  places  for 

Q.  You  do  not  recall  a  reference  from  Mr. 
Parker  of  having  called  the  Hopper  Company? 

A.  The  Hopper  and  the  Caterpillar  Company 
the  previous  evening.  I  don't  recall  that. 

Q.  Are  you  saying  that  you  do  not  recall  that 
he  made  mention  [155]  of  having  done  it  on  the  pre- 
vious evening,  or  that  he  had  not  made  mention 
of  it  at  all  as  you  recall? 

A.     No ;  on  the  previous  evening. 

Q.  That  is,  you  remember  him  saying  that  he 
had  done  it,  but  you  don't  remember  he  said  he  did 
it  on  the  previous  evening? 

A.  That  he  had  made  contact  with  them  and 
that  their  wages — our  wages  were  lower  than  theirs, 
and  they  agreed  to  bring  it  up. 

Q.     I'm  sorry,  I  didn't  hear  you. 

A.  That  our  hourly  rate  was  lower  than  theirs, 
and  they  agreed  to  bring  it  up.  So,  he  was  giving  us 
a  blanket  raise  of  10  cents. 

Q.  You  remember  he  did  make  that  remark, 
but  you  don't  remember  him  saying  that  he  had 
done  this  on  the  preceding  evening? 

A.    No,  I  don't  remember  that. 

Q.  All  right.  Is  there  any  other  difference  in 
your  recollection  from  the  events  that  occurred 
that  day  as  testified  to  by  Bishop  and  Long? 
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A.  Well,  another  point  that  was  made  was  about 
the  paid  holidays.  I  brought  that  up  myself. 

Q.  You  brought  up  a  complaint  about  the  paid 
holidays  I  A.    Yes. 

Q.  What  was  your  complaint  about  paid  holi- 
days? 

A.  About  having  to  work  there  six  months  be- 
fore we  got  paid  holidays.  [156] 

Q.  And  when  you  voiced  that  complaint,  that 
the  company  required  you  to  work  there  for  six 
months  before  getting  a  paid  holiday,  what  response 
did  you  get  from  Mr.  Parker  about  that"? 

A.  Mr.  Parker  turned  aroimd  to  Mr.  Heaton 
and  Mr.  Thrash  and  asked  them  if  that  was  true, 
and  they  both  verified  the  statement  that  it  was 
true,  and  that  it  wouldn't  be  that  way  any  more.  I 
mean  Mr.  Parker  said  he'd  take  care  of  that  right 
there. 

Q.     That  they  would  change  that?  A.     Yes. 

Q.  Was  there  any  other  matter  that  you  remem- 
ber now  that  was  mentioned  by  either  the  workmen 
or  Mr.  Parker  that  hasn't  been  mentioned  by  Mr. 
Long  or  Mr.  Bishop  ?  A.     Offhand,  no. 

Q.  And  is  your  recollection  of  those  other  things, 
which  they  did  mention,  or  rather  would  your  testi- 
mony be  substantially  as  they  have  testified? 

A.  Well,  I  couldn't  basically  say  ''yes"  to  it  or 
"no"  either  because 

Q.     Well,  that  is 

A.    There  is  points  I  didn't  quite  catch  that 
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probably  they  got,  and  points  that  I  got  and  they 

didn't  catch. 

Q.  I  see.  Well,  then,  what  have  they  testified  to 
that  you  have  no  recollection  of  having  occurred? 

A.  Well,  the  one  about  the  plant  in  Seattle  and 
guys  being  [157]  hurt  on  the  job,  and  stuff  like 
that.  I  don't  recollect  him  mentioning  that  there 
was  any  of  that  going  on  in  there,  of  that  going  on 
at  the  plant  there. 

Q.     Was  there  anything  else? 

A.  No;  offhand,  other  than  the  coveralls  and 
the  insurance. 

Q.  You  remember  that  those  things  were  men- 
tioned ?  A.     Yes. 

Q.     Was  there  talk  of  a  coffee  break? 

A.     Yes,  there  was  a  coffee  break. 

Q.  Incidentally,  when  was  the  coffee  break  in- 
stituted ? 

A.  Well,  to  the  best  of  my  knowledge,  the  first 
time  I  had  any  access  to  it  was  on  the  following 
Monday  morning. 

Q.     On  the  following  Monday  is  your  recollection  ? 

A.  Yes.  It  could  have  been  in  before  then  be- 
cause, as  I  say,  I  work  in  the  field  quite  a  bit  and 
probably  wasn't  around  when  the  coffee  break 
started. 

Q.  When  the  coffee  break  was  provided,  it  was 
at  what  hour  ?  A.     Ten  minutes  to  10 :00. 

Q.    Until  what  time? 

A.  Well,  there  was  no  specific  time  set  on  it  to 
me. 
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Q.  I  see.  Now,  was  it  simply  a  matter  of  provid- 
ing time  in  which  to  drink  coffee,  or  did  they  pro- 
vide the  coffee? 

A.  I  assumed  that  it  was  time  to  drink  your 
coffee. 

Q.  Well,  did  you  carry  your  coffee,  or  was  it 
provided  at  the  plant?  [158] 

A.     It  was  provided  at  the  plant. 

Q.     That  is,  they  provided  the  coffee? 

A.    Yes. 

Q.     Did  they  provide  cocoa? 

A.     Provided  cocoa,  sugar  and  cream. 

Q.    And  the  facilities  for  preparing  it? 

A.     That's  right. 

Q.  And  that  practice  was  instituted,  so  far  as 
you  know,  the  following  Monday? 

A.  Yeah,  that  was  the  first  time  I  had  any 
access  to  it. 

Q.  Now,  let's  go  back  to  that  day  of  Wednesday, 
the  11th.  After  the  meeting,  was  there  any  discus- 
sion with  you  concerning  the  meeting,  between  your- 
self and  Mr.  Thrash? 

A.     Well,  in  a  round  about  way,  yes. 

Q.     And  when  did  that  take  place  ? 

A.  I  was  in  preparing  for  a  work  report  and 
we  brought  up  the  subject,  generallj^  speaking,  of  the 
conditions  and  everything,  and  at  that  time  Mr. 
Thrash  told  me  he  didn't  figure  that  they  had  ac- 
complished everything  that  they  was  out  after,  and 
I  made  a  suggestion  to  him  that  they  should  call 
them  in  and  talk  to  them  one  at  a  time  there.  I 
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said  that  they  might  not  be  more  reluctant  to  him 
than  they  would  be  speaking  to  Mr.  Parker  in  gen- 
eral. 

Q.  Now,  did  he  thereafter  do  that,  to  your 
knowledge  ? 

A.  As  far  as  I  know.  Some  of  the  fellows  told 
me  that  he  [159]  called  them  in  and  talked  to  them 
the  next  day. 

Q.    Were  you  at  the  plant  the  next  day? 

A.  Early  in  the  morning,  and  then  at  noon,  and 
then  the  next  morning. 

Q.  So,  you  were  out  of  the  ])lant  much  of  that 
day?  A.     That's  right. 

Q.     Thursday,  the  12th?  A.     Yeah. 

Q.  Did  he  talk  with  you  personally  on  Thursday, 
the  12th,  personally?  A.     No. 

Q.  On  what  day  will  you  state  was  it  that  you 
signed  the  document.  General  Counsel's  Exhibit  7? 
-   A.     Friday  morning,  the  13th. 

Q.     Friday,  the  13th?  A.     Yes. 

:   Q.     And  yours  appears  to  be  the  last  name.  Were 
all  these  other  names  on  the  paper  ahead  of  yours? 

A.     They  were  all  there. 
.    Q.     Before  you  signed?  A.     That's  right. 

Q.  Do  you  remember  at  what  time  of  the  morn- 
ing it  was  that  you  signed  the  paper? 

A.  Well,  it  couldn't  have  been  later  than  8:15 
because  I  was  going  out  on  a  job.  [160] 

Q.     Pardon? 

A.  It  couldn't  have  been  later  than  8:15  because 
I  was  going  out  on  a  job. 
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Trial  Examiner:     That's  8:15  in  the  morning? 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Boyd) :  Was  there  any  discussion 
between  you  and  Mr.  Thrash  at  this  time  concerning 
any  prior  labor  trouble  in  the  plant? 

A.  I  think  the  fact  was  brought  up  that  they 
had  had  a  strike  here  once  before  and  the  plant  was 
closed  down  due  to  that  fact,  not  no  special  talk  or 
anything  like  that.  I  mean  not  specifically  connected 
with  this  trouble  that  they  were  having  at  that  time. 

Q.  When  was  it  that — first,  who  was  it  that  told 
you  this?  Who  was  the  person  that  was  in  conver- 
sation with  you? 

A.  During  the  time  of  the  conversation  about 
this  strike? 

Q.     Yes.  A.     Mr.  Thrash  and  myself. 

Q.    And  where  did  it  take  place? 

A.     In  the  office. 

Q.  And  when  in  relation  to  January  11th  or  12th 
was  it  that  that  took  place  ? 

A.  That  was,  I  believe,  on  the  13th  that  that 
took  place,  Friday  morning. 

Q.     On  Friday  morning?  [161] 

A.  That  was  after  the  petition  had  already  been 
signed. 

Q.    After  you  had  already  signed  the  petition? 

A.    Yes. 

Q.  And  how  did  you  happen  to  be  talking  with 
him  at  that  time  ? 

A.  Oh,  as  a  general  rule,  I've  worked  in  union 
shops  before  and  it  come  about  we  was  talking  of 


vs.  Howard-Cooper  Corporation  193 

(Testimony  of  John  G.  Hennagar.) 
the  way  the  union  operates  in  the  big  shops,  and  the 
general  run  of  the  conversation  with  him  as  to  this 
other 

Q.    With  reference  to  the  former  episode  1 

A.     Yes. 

Q.  Now,  do  I  understand  from  your  statement 
that  he  said  that,  when  there  was  a  strike  there  be- 
fore, that  the  shop  had  been  shut  down?  Was  that 
your  statement?  A.     Yeah. 

Q.    Was  that  his  statement  at  that  time  ? 

A.  That  they  had  to  close  the  shop  down,  or  did 
close  the  shop  down,  I  believe  is  the  way  he  put  it. 

Q,     Because  of  the  strike  ? 

A.     Yes,  or  because  of  the  union  affair  some  way. 

Q.  Now,  I'm  concerned  to  know  your  best  recol- 
lection of  what  it  was  he  did  say  that  resulted  in 
closing  the  shop  down. 

A.  Well,  to  the  best  of  my  recollection,  they 
voted  for  the  union  and  they  just  closed  the  shop 
down. 

Q.  The  employees  had  voted  for  a  union,  and 
then  they  closed  the  shop  down?  [162] 

A.     Yes. 

Q.  Well,  was  there  a  strike  involved?  Did  he 
mention  any  strike?  A.     No. 

Q.     He  did  not  mention  a  strike?  A.     No. 

Q.  He  mentioned  there  had  been  a  vote  for  a 
union  and  then  they  had  shut  the  shop  down? 

A.     Yes. 

Q.     Did  he  tell  you  when  this  had  occurred  ? 

A,     No,  ho  didn't  give  me  no  dates  at  all. 
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Q.  But  it  was  some  prior  event  at  the  Central 
Point  plant? 

A.  That's  right,  and  also  there  wasn't  no  indi- 
cation that  it  would  be  done  this  time. 

Q.     I  beg  your  pardon*? 

A.  He  didn't  make  no  indication  that  it  would 
be  done  this  time. 

Q.  He  made  no  statement  that  that  was  going 
to  happen  again?  A.     No. 

Q.     He  just  said  that  happened  before? 

A.     That's  right,  the  previous  time. 

Q.  Now,  am  I  right  in  understanding  that  you 
did  get  a  pay  increase?  A.     That's  right. 

Q.  And  it  became — you  received  it  first  when  you 
received  your  pay  check  on  what  date?  [163] 

A.  I  received  mine  on  the  21st  because  I  didn't 
get  in  in  time  Friday  evening  to  pick  it  up  on 
the  20th. 

Q.  And  that  pay  check  you  received  on  the 
21st  was  for  what  work  week? 

A.     From  the  9th  to  the  14th. 

Q.     The  9th  through  the  14th?  A.     Yes. 

Mr.  Boyd:     That's  all. 

Cross-Examination 
By  Mr.  Stirling: 

Q.  Mr.  Hennagar,  you  testified  that  you  signed 
a  card  similar  to  this?  A.     Yes. 

Q.  Do  you  know  about  when  you  signed  that 
card  ? 
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A.  Somewhere  between  the  7th  and  the  15th 
of  November. 

Q.     Of  '55?  A.     Yes. 

Q.  Do  you  know  whether  you  had  a  date  on 
the  card? 

A.    I'm  not  positive.  I  would  assume  that  I  did. 

Q.  What  did  you  understand  that  you  were 
doing  by  signing  that  card? 

Mr.  Boyd:  Object.  I  suppose  the  card  speaks 
for  itself. 

The  Witness :     I  understand  from  that 

Trial  Examiner:  Just  a  minute.  Let  me  rule 
on  the  objection.  Did  you  read  the  card,  sir,  before 
you  signed  it? 

The  Witness:     Not  thoroughly.  [164] 

Trial  Examiner:  Well,  will  you  explain  what 
you  mean  b}^  "not  thoroughly"? 

The  Witness :  Well,  I  noticed  the  heading  there, 
and  also  Mr.  Whiteside  said  they  were  to  have  a 
meeting  of  all  the  boys,  and  that  that  would  be  to 
grant  them  the  privilege  to  have  a  meeting,  and  I 
took  it  for  granted,  after  I  had  seen  one  of  the 
cards,  that  that's  what  it  was  for. 

Trial  Examiner:     He  may  answer  your  question. 

Mr.  Stirling :  I  '11  ask  this  question  if  I  may,  Mr. 
Examiner : 

Q.  (By  Mr.  Stirling) :  I  take  it  from  your 
testimony,  Mr.  Hennagar,  that  you  signed  this  card 
with  the  understanding  that  it  was  a  card  authoriz- 
ing a  meeting  of  some  sort,  is  that  right? 

A.     Yes,  that  was  the  first  impression  T  had  of  it. 
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Q.  Do  I  understand  from  that  that  you  did  not 
realize  that  you  were  signing  a  card  authorizing  the 
UAW  union  to  bargain  and  negotiate  a  labor  con- 
tract for  you? 

A.  Not  until  after  I  read  the  card  more  thor- 
oughly— I  mean  read  another  card. 

Q.  But  at  the  time  you  signed,  you  didn't  un- 
derstand that? 

A.  I  didn't  fully  understand  it  at  that  time, 
that's  true. 

Q.  When  was  it  that  you  became — that  you  came 
to  this  understanding  of  it? 

A.  I  believe  it  was  after  the  first  meeting  they 
had. 

Q.  And  what  was  your  understanding  at  that 
time?  I  mean,  what  [165]  did  you  understand  then 
at  that  time  as  to  what  this  card  authorized  the 

A.  I  understood  at  that  time  that  was  what  it 
was  actually  for,  was  for  them  to  represent  us. 

Mr,  Stirling:     I  think  that's  all  the  questions. 

Redirect  Examination 
By  Mr.  Boyd: 

Q.  Well,  to  clarify  that,  Mr.  Hennagar,  at  the 
time  that  you  signed  this  document  here.  General 
Counsel's  Exhibit  7 A.     Yes. 

Q. you  did  that  with  the  understanding  that 

this  was  to  be  the  meeting  withdrawing  the  au- 
thorization that  you  had  already  given  to  the  union? 

A.     That's  right.  [166] 
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HOMER  BILLUPS 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Boyd: 

Q.     Your  name  is  Homer  Billups? 

A.    Yes,  sir. 

Q,     You  live  in  Central  Point  ? 

A.     Yes,  sir. 

Q.  You  work  for  the  Howard-Cooper  Corpora- 
tion? A.     Yes,  sir. 

Q.  You  were  working  for  them  in  January  of 
this  year?  A.     Yes. 

Q.     And  November  of  last  year?  A.     Yes. 

Q.  I  hand  you  General  Counsel's  Exhibit  2, 
which  has  been  received  in  evidence,  and  ask  you 
if  you  received  a  card  identical  with  that  in  Novem- 
ber of  last  year  ?  A.     Yes. 

Q.     Where  did  you  receive  yours? 

A.     I  received  mine  from  Alan  Bishop. 

Q.     And  what  did  you  do  with  your  card  ? 

A.     I  signed  it  and  lilled  it  out.  [167] 

Q.     You  filled  it  out  and  signed  it  ?  A.     Yes. 

Q.     And  what  did  you  do  with  it  after  that? 

A.  I  don't  remember  if  I  mailed  it  or  gave  it 
to  Harry  Whiteside  at  the  meeting. 

Q.    You  did  go  to  the  union  meeting? 

A.     The  first  one,  yes. 

Q.     That  was  held  in  November?  A.     Yes. 
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Q.  I  hand  you  here  a  document  marked  for 
identification  General  Counsel's  Exhibit  15  and  ask 
you  to  examine  that  carefully  and  state  whether 
you,  in  filling  out  your  card  in  November  of  last 
year,  filled  it  out  with  the  entries  on  it  as  shown 
on  this  typewritten  reproduction,  General  Counsel's 
Exhibit  15?  A.     Yes,  I  did. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  15 
for  identification.) 

Mr.  Boyd:  I  offer  General  Counsel's  15  in 
evidence. 

Trial  Examiner :  Same  ruling  as  on  the  previous 
offer,  and  with  the  same  exception  noted. 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  15  for  identification,  was 
received  in  evidence.) 


GENERAL  COUNSEL'S  EXHIBIT  No.  15 

Mail  This  Card  Today 

Authorization  for  Union  Representation  Under  the 
Federal  Labor  Laws  of  the  United  States  Gov- 
ernment ! 

Do  you  want  the  UAW-CIO  to  bargain  for  you  for 
a   signed   labor   contract   providing   for    wage 

:  increases,  better  vacation  pay,  job  security,  and 
other  improved  conditions  of  employment? 

YES  [Xl      NO  n      Date 
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My  Signature :  Homer  Billups.  Phone :  4-1202 

My  Address :  P.O.  Box  674. 

City :  Central  Point.  Zone  No 

I  am  employed  by :  Howard-Cooper  Co. 

How  long:  9  months. 

Kind  of  work  I  do :  Mechanic  Dept. 

Present  Wage  Rate :  $2.00. 

I  am  on:  Day  □    Swing  □    Graveyard  []]  Shift. 

Drop  This  Filled-Out  Card  in  the  Mail  Box  Today! 

All  cards  are  kept  confidential  by  the  UAW-CIO 
and  by  the  Federal  Government. 

Received  in  evidence  June  25,  1956. 


Q.  (By  Mr.  Boyd)  :  Mr.  Billups,  you  attended 
the  meeting  on  January  11th"?  A.     Yes.  [168] 

Q.     With  the  men  in  the  shop?  A.     Yes. 

Q.  You  heard  the  testimony  of  Long  and  Bishop 
and  of  the  previous  witnesses?  A.     Yes. 

Q.  Do  you  have  any  recollection  of  any  thing- 
having  been  said  during  the  course  of  the  meeting 
"|;hat  differs  substantially  from  the  testimony  of 
Long  and  Bishop  and  Hennagar? 

A.  No,  I  don't  believe  so.  No,  I  think  that  pretty 
well  covers  it. 

Q.  If  you  were  to  testify  on  the  subject,  you 
would  testify  substantially  as  they  have  testified? 

A.     I  think  so,  yes. 

Q.     Passing  that  subject,  on  the  following  day. 
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did  you — or  the  next  following  day,  Friday  morn- 
ing, did  you  sign  this  document,  General  Counsel's 
Exhibit  7?  A.     Yes. 

Q.  At  the  time  you  signed  it,  did  you  know 
whether  Mr.  Whiteside  had  expressed  himself  as  to 
whether  you  people  should  sign  it — whether  the 
people  who  had  signed  cards  with  the  union  should 
sign  it?  A.     Yes,  I  think  so. 

Q.     You  heard  that  through  whom? 

A.     Through  Alan  Bishop,  I  believe. 

Q.  And  you  got  the  10-cent  increase  in  your 
pay  check  the  [169]  next  week  following  ? 

A.     Yes. 

Mr.  Boyd:     I'll  pass  this  witness. 

Cross-Examination 
By  Mr.  Stirling: 

Q.     Mr.  Billups,  why  did  you  sign  this? 

Mr.  Boyd:     I  object. 

Q.     (By  Mr.  Stirling)  :     This  petition? 

Trial  Examiner:     Will  you  identify  it? 

Mr.  Stirling:     Yes,  I  will. 

Q.  (By  Mr.  Stirling):  I'm  referring  to  Gen- 
eral Counsel's  Exhibit  7.  Is  that  your  signature 
on  it?  A.     Yes. 

Q.    And  why  did  you  sign  that,  Mr.  Billups? 

A.  Well,  I  wanted  a  raise.  It  was  the  under- 
standing that  we'd  do  away  with  the  union  and  go 
ahead  and  get  our  raise. 

Q.  And  you  men  talked  it  over,  and  you  figured 
that  was  the  way  to  do  it?  A.     Yes. 
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Q.  Did  you  have  any  other  reason  for  withdraw- 
ing your  authority  to  the  union? 

A.  Well,  I  was  more  or  less  like  Hennagar  on 
this  card  deal.  I  signed  something  I  didn't  actually 
know  what  I  was  signing,  and  this  was  my  way  of 
withdrawing  that. 

Mr.  Stirling:     I  believe  that's  all. 

Mr.  Boyd:     I  have  one  question.  [170] 

Redirect  Examination 
By  Mr.  Boyd: 

Q.  From  whom  did  you  hear  that,  by  signing 
this  document,  it  would  result  in  you  getting  a  raise  ? 

A.  I  think  that  was  just  general  talk  around  the 
shop. 

Q.     Shop  talk?  A.     Yes. 

Mr.  Boyd:     That's  all. 

Trial  Examiner:  Well,  Mr.  Boyd,  I'm  not  satis- 
fied with  the  witness'  testimony  at  this  point.  Do 
you  want  to  develop  it  further,  or  do  you  want  me 
to  develop  it  further?  He  says  he  didn't  know  what 
he  was  signing  when  he  signed  the  authorization.  I 
want  more  detail  on  that.  Do  you  not  care  to 
develop  it  ? 

Mr.  Boyd:  Well,  he  has  testified  that  he  did 
sign  this — I  understood  his  testimony  was  he  signed 
this  partly  in  order  to  get  the  raise  and  partly  to 
withdraw  the  authority  which  he  previously  had 
given  to  the  union. 

The  Witness:     That's  right. 
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Mr.  Boyd:  That's  what  I  understood  his  testi- 
mony to  be,  Mr.  Examiner. 

Trial  Examiner :  That's  the  way  I  understood  it, 
too.  Now  I  see  you  don't  want  to  develop  this. 

Now,  Mr.  Witness,  you  have  testified  that  you 
signed  one  of  these  cards.  That  is,  a  card  that  has 
the  same  form  as  this  one  that's  been  introduced  in 
evidence. 

The  Witness:     Yes.  [171] 

Trial  Examiner:  Did  you  read  the  card  before 
you  signed  it? 

The  witness:     Not  thoroughly. 

Trial  Examiner:  Well,  explain  what  you  mean 
by  "not  thoroughly." 

The  Witness :     Well 

Trial  Examiner:  Did  you  read  part  of  it,  but 
not  all  of  it? 

The  Witness:  1  think  I  read  all  of  it,  but  I 
didn't  thoroughly  understand  what  it  all  meant.  I 
thought  that  it  was  just 

Trial  Examiner:  Will  you  take  the  card  and 
tell  the  Trial  Examiner  what  it  was  that  you  read 
there  that  you  didn't  understand? 

The  Witness :  Well,  I  thought  it  was  a  card  just 
to  authorize  this  meeting. 

Trial  Examiner:  Well,  will  you  tell  me  what 
are  the  words  on  that  card  that  you  didn't  under- 
stand when  you  read  them? 

The  Witness:  Well,  I  guess  there's  no  particular 
wording  I  didn't  understand.  I  just  read  it  over 
hurriedly  and  decided  to  go  to  the  meeting,  and 
that's  what  I  thought  it  was  for,  the  authorization. 


vs.  Howard-Cooper  Corporation  203 

(Testimony  of  Homer  Billups.) 

Trial  Examiner:  Did  the  card  say  anything 
about  a  meeting? 

The  Witness:     No,  sir. 

Trial  Examiner:  Do  you  have  any  other  ques- 
tions of  this  [172]  witness  f 

Mr.  Stirling:     No,  I  haven't. 

Trial  Examiner:     You're  excused. 

Mr.  Boyd:     May  I  ask  one  further  question? 

Trial  Examiner:     Yes. 

Q.  (By  Mr.  Boyd) :  You  did  attend  the  meet- 
ing? A.     The  first  meeting. 

Q.  And  at  that  meeting,  it  was  clear  to  you,  was 
it  not,  that  the  union  was  going  to  represent  you  in 
bargaining,  but  you  asked  that  the  matter  be  de- 
layed until  January? 

Trial  Examiner:     That's  rather  leading. 

Mr.  Boyd :     Yes,  it  is. 

Q.  (By  Mr.  Boyd)  :  What  was  determined  at 
the  meeting  ? 

A.  Well,  they  just  decided  to  wait  till  after  the 
first  of  the  year  to  do  anything. 

Q.  To  do  anything,  and  when  you  say  "to  do 
anything,"  will  you  explain  what  you  mean? 

A.  Well,  to  go  ahead  and  notify  the  company 
that  they  were  going  to  bargain  with  them — try  to 
bargain  with  them. 

Q.  So,  at  the  time  of  the  first  meeting,  you  did 
then  understand  that  you  had  authorized  the  union 
to  represent  you?  A.     Yes. 
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HUBERT  E.  CURTIS 
a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Boyd : 

Q.     Your  name  is  Hubert  E.  Curtis? 

A.     Right. 

Q.     You  live  where  ? 

A.    24  Ash  Street,  Central  Point. 

Q.     And  you're  employed  by  whom? 

A.     Howard-Cooper. 

Q.     And  were  you  in  November  of  last  year  ? 

A.     Yes. 

Q.     And  January  of  this  year  ? 

A.     Yes,  sir. 

Q.  In  November  of  last  year,  did  you  see  a 
document  such  as  that  marked  General  Coimsel's 
Exhibit  2?  A.     Yes. 

Q.     Where  did  you  see  it? 

A.  The  first  time  I  saw  it  was  at  the  meeting 
that  was  held  in  the  middle  of  November. 

Q.    And  you  attended  that  meeting? 

A.     Yes,  sir. 

Q.  What  did  you  do  with  the  card  that  you 
saw?  [174] 

A.  Well,  after  I  was  showed  that  the  majority 
of  the  employees  had  signed,  I  didn't  see  where  it 
would  make  any  difference,  and  I  went  ahead  and 
signed  it  and  handed  it  in  with  the  rest  of  them. 
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Q.     You  turned  it  in  to  whom  ? 

A.     Harry  Whiteside. 

Q.     That  evening?  A.     That  evening. 

Q.  I  show  you  a  document  now  marked  for 
identification  General  Counsers  Exhibit  16.  Will 
you  examine  that,  please,  and  state  whether  the 
entries  made  on  that  card  in  typewriting  are 
identical  with  the  entries  that  you  made  on  the 
card  that  you  turned  in  to  Mr.  Whiteside  at  this 
union  meeting  in  November'? 

A.     The  best  I  remember. 

"  (Thereupon  the  document  above  referred  to 

was  marked  General  Counsel's  Exhibit  No.  16 
for  identification.) 

Mr.  Boyd:  1  offer  in  evidence  General  Counsel's 
Exhibit  16. 

Trial  Examiner:  Same  ruling  as  previously,  ex- 
ceptions noted. 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  16  for  identification,  was 
received  in  evidence.) 


GENERAL  COUNSEL'S  EXHIBIT  No.   16 

Mail  This  Card  Today 

Authorization  for  Union  Representation  Under  the 
Federal  Lalior  Laws  of  the  United  States  Gov- 
ernment ! 
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Do  you  want  the  UAW-CIO  to  bargain  for  you  for 
a  signed  labor  contract  providing  for  wage  in- 
creases, better  vacation  pay,  job  security,  and 
other  improved  conditions  of  employment? 

YES  g      NO  n      I)ate 

My  Signature:  Hubert  E.  Curtis.        Phone:  4-1192 

My  Address:  24  Ash  St.,  P.O.  Box  25. 

City :  Central  Point.  Zone  No 

1  am  employed  by :  Howard-Cooper  Co. 

How  long:  6  weeks. 

Kind  of  work  I  do :  Welder. 

Present  Wage  Rate:  $2.05. 

I  am  on :  Day  □      Swing  □      Graveyard  □  Shift. 

Drop  This  Filled-Out  Card  in  the  Mail  Box  Today! 

All  cards  are  kept  confidential  by  the  UAW-CIO 
and  by  the  Federal  Government. 

Received  in  evidence  June  25,  1956. 


Q.  (By  Mr.  Boyd)  :  Were  you  at  the  plant  on 
January  11th '?  A.     Yes. 

Q.  What  notification  did  you  get  of  the  meet- 
ing? [175] 

A.  Mr.  Thrash  came  out  and  told  me  that  there 
was  a  meeting  in  his  office. 

Q.  Was  that  the  extent  of  the  notice  that  he 
gave  you?  f 

A.     A    few   minutes   before,    he    came    out    and 
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asked  me  when  I  was  hired  in,  and  then  a   few 
minutes   later   he   came   back   and   notified   me   to 
come  in  the  office  to  attend  a  meeting. 

Q.  Now,  when  he  asked  you  when  you  were 
hired  in,  what  information  did  you  give  him? 

A.     I  told  him  approximately  October  26th. 

Q.  At  the  time  you  hired  in,  was  this  man 
Carroll  working  then? 

A.  No.  He  was  hospitalized,  is  the  way  I  under- 
stand it. 

Q.  And  did  he  ever  come  ])ack  to  work  after 
you  hired  in?  A.     No. 

Q.     You  were  hired  in  what  capacity? 

A.     As  a  welder. 

Q.     And  what  was  his  capacity  then  ? 

A.     A  welder. 

Q.     Now,  you  attended  the  meeting? 

A.     Yes. 

Q.  You've  heard  the  testimony  of  Bishop  and 
Long  concerning  what  developed  at  the  meeting. 
Do  you  remember  anything  more  developing? 

A.  Not  at  the  meeting,  no;  approximately  the 
same. 

Q.  And  do  you  remember:  Did  they  testify  to 
matters  that  occurred  that  you  do  not  recall  oc- 
curring? [176] 

A.     Not  specifically. 

Q.  If  you  were  called  upon  to  relate  what  did 
develop  in  the  course  of  that  meeting,  would  your 
testimony  be  substantially  the  same  as  theirs? 

A.     Basically,  yes. 
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Q.  Following  the  meeting,  did  you  have  any 
conversations  with  Mr. — well,  with  anyone  ? 

A.  I  went  home  that  night  and  I  got  to  thinking 
about  the  contact  that  Mr.  Thrash  made  before  the 
meeting,  and  I  felt  that,  seeing  as  how  I  was  a  new 
employee,  he  might  or  the  office  might  feel  that  I 
was  being  planted  there  by  the  union.  I  didn't  want 
him  to  feel  that  way. 

I  went  back  to  the  plant  and  had  a  talk  with 
him  that  evening. 

Q.     That  was  on  Wednesday  evening? 

A.    Yes,  sir. 

Q.  In  the  course  of  that  discussion,  what  de- 
veloped % 

A.  Oh,  I  don't  remember  exactly.  I  stated  why 
I  had  hired  in  over  there,  why  I  was  in  this 
locality,  which  doesn't  pertain  to  this.  It's  my  own 
personal  troubles,  and  he  asked  me  what  I  felt 
or  what  I  thought  was  basically  the  trouble,  and  I 
told  him  more  money  and  the  distribution  of  over- 
time was  the  basic  complaint  of  most  of  the  boys. 

Q.  Did  you — was  there  any  discussion  between 
you  and  Thrash  about  talking  with  other 
people?   [177]  A.     I   don't   recall  any. 

Q.  Was  any  explanation  made  by  him  of  why 
he  asked  you  when  you  hired  in? 

A.  The  only  explanation  given  me  was  he  wanted 
to  find  out  whether  I  was  eligible  for  Christmas  pay, 
I  believe. 

Q.     For  Christmas  pay? 
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A.     Paid  holidays,  Thanksgiving  or  Christmas,  if 
I  was  in  long  enough  for  that  or  not. 

Q.     Did  he  tell  you  whether  you  were  eligible? 

A.     He  didn't  state  that. 

Q.     Did  you  receive  the  Christmas  pay? 

A.    No. 

Q.     Or  the  Thanksgiving  pay?  A.     No. 

Q.     Were  you  called  in  the  following  day? 

A.    No. 

Q.  Did  you  thereafter  sign  this  document  here, 
General  Counsel's  Exhibit  7? 

A.  I  believe  I  signed  this  one  Friday  morning 
some  time. 

Q.     That  was  the  morning  of  the  13th? 

A.     I  don't  know  the  date. 

Q.     Did  you  thereafter  receive  a  pay  increase? 

A.     Yes. 

Q.  And  that  was — when  did  you  receive  your 
check  showing  the  pay  increase?  [178] 

A.  I  believe  the  latter  part  of  January.  I  don't 
recall  for  sure  the  date. 

Q.  Well,  do  I  understand  from  your  answer  that 
your  pay  increase  was  not  for  the  work  week  of 
January  9th  to  14th? 

A.  No,  I  wouldn't  say  that  because  I  don't  recall 
the  specific  date. 

Q.  You  just  don't  have  a  clear  recollection  of 
when  the  increase  did  come  ? 

A.  I  don't  have  any  clear  recollection  when  I 
did  discover  the  raise. 
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Q.  Was  it  a  matter  of  knowledge  to  you  that 
others  at  the  same  time  got  their  raise? 

A.  I  believe  the  following  week  it  came  to  my 
attention,  and  I  figured  my  check  out  and  it  showed 
that  I  had  received  it. 

Q.  So,  you  knew  that  you  got  yours  the  follow- 
ing week?  A.     Yes. 

Q.  Up  until  the  time  you  got  your  check,  had 
you  yet  been  informed  that  you  were  going  to  get 
the  raise? 

A.     Not  other  than  rumor,  talks,  shop  talk. 

Mr.  Boyd:     That's  all.  I  pass  the  witness. 

Mr.  Stirling:  I  don't  believe  I  have  any  ques- 
tions of  Mr.  Curtis.  [179] 

*     *     * 

Mr.  Stirling:  Well,  I  believe  that  there  were  a 
total  of  11  employees  in  the  unit  at  the  time. 

Mr.  Boyd:  That  is  right.  I  would  stipulate  that 
there  were  11  employees  in  the  unit. 

Trial  Examiner:     Do  you  accept  that  stipulation? 

Mr.  Stirling:     Yes. 

Mr.  Boyd:  That  actually  does  exclude  this  man 
who  had  gone  off  because  of  his  illness.  He  had 
been  ill  since  October.  Meeting  it  that  way,  T  can 
meet  my  problem.  If  Counsel  will  stipulate  that 
there  were  11  employees  in  the  unit  described  in 
the  consent  agreement,  or  in  the  complaint,  and 
that  the  names  of  those  people  are  as  shown  on  the 
Exhibit  No.  8,  excluding  therefrom  the  name  of 
J.  E.  Carroll,  then  I  will  know  what  I  will  do. 
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Mr.  Stirling :  1  did  say  there  were  11.  Of  course, 
we  did  [181]  consider  Carroll  as  an  employee 
temporarily  absent  because  of  his  illness. 

Mr.  Boyd:  You  assumed  that  it  was  temporary, 
and  it  proved  to  be  continued. 

Mr.  Stirling:  Yes,  I  suppose  that,  had  an  elec- 
tion been  held  at  that  time,  Carroll  would  not  have 
been  available  to  vote.  I  'm  just  kind  of  in  a  quandary 
about  that.  Well,  I  think  I've  already  stipulated 
there  were  11  employees  in  the  unit. 

Trial  Examiner:  You  stipulated,  but,  of  course, 
if  you're  trying  to  qualify  it,  it  isn't  a  stipulation. 

Mr.  Stirling:     No.  [182] 


HUBERT  E.  CURTIS 
a  witness  having  been  recalled  by  and  on  behalf  of 
the  General  Counsel,  and  being  previously  sworn, 
was  examined  and  testified  further  as  follows: 

Direct  Examination 
(Continued) 

By  Mr.  Boyd: 

Q.  Since  you  left  the  stand  yesterday,  have  I 
talked  to  you  at  all,  Mr.  Curtis?  A.     No,  sir. 

Q.  Will  you  direct  your  recollection  to  your 
conversation  that  [186]  you  testified  to  yesterday 
with  Mr.  Thrash,  when  you  w^ent  back  on  the 
evening  of  January  11th  and  talked  with  him,  and 
explained  to  him  that  you  had  not  been  planted 
in  the  plant  to  inform  the  union?  Do  you  recall 
your  testimony  yesterday?  A.     Yes. 
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Q.  Now,  will  you  relate,  please,  in  full  what  it 
was  that  Mr.  Thrash  said  to  you  at  that  time  ?  This 
may  be  repetitive.  Let  me  restate  it  on  this  one 
point,  and  I  will  lead  the  witness  to  this  extent: 
Was  any  mention  made  of  a  franchise? 

A.     Yes,  there  was. 

Q.  Now,  what  was  his  statement  with  respect  to 
franchise  ? 

A.  As  near  as  I  can  remember,  it  was  along  in 
regard  to  the  rumor  I  previously  heard  in  the  shop. 
What  he  told  me,  I  mean  as  near  as  I  can  recall, 
that  rather  than  to  have  a  union  recognized  shop, 
they  would  give  away  a  franchise.  I  don't  know — I 
don't  recall  his  exact  words,  but  that's  a  summary 
of  it. 

Q.  Do  you  remember  what  it  was  that  had  been 
said  just  before  that  that  led  to  him  making  this 
remark'?  A.     No,  I  don't. 

Q.  Was  there  anything  that  you  had  said  that 
led  to  making  that  remark? 

A.     Possibly,  but  I  don't  recall  what  it  was. 

Q.  Do  you  recall  him  saying  whether  you  were 
at  libert}^  to  repeat  that  remark? 

A.  Yes,  he  said  at  first  not  to  mention  it,  just 
between  he  [187]  and  I.  Then  later  on,  I  mean,  he 
retracted  and  said  that  I  could  pass  it  on  if  I 
wished. 

Q.     You  could  mention  it? 

A.  I  could  mention  it.  It  wouldn't  make  any; 
difference.  [188] 
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FRANK  S.  PARKER 
a  witness  called  by  and  on  behalf  of  the  Resi)ondent, 
having  been  previously  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Stirling: 

Q.  Mr.  Parker,  what  if  anything  do  you  know 
of  the  status  of  J.  E.  Carroll  of  the  Central  Point 
branch  ? 

A.  What  do  I  know  of  the  status  of  J.  E.  Car- 
roll? Of  course,  he  is  an  employee  at  the  present 
time — Carroll  or  Curtis'? 

Q.     Carroll. 

Mr.  Boyd:     The  man  who  was  ill.  [197] 

Q.  (By  Mr.  Stirling)  :  The  man  who  has  been 
ill.  A.     Oh,  the  man  who  was  ilH 

Q.     That  we  had  the  discussion  about. 

A.  Oh,  he  was  on  the  payroll — I  had  the  date. 
I  got  that  information  this  morning,  but  he  was 
on  the  payroll  of  the  Howard-Cooper  Corporation — 
I  believe  the  last  day  he  worked  was  October  16th, 
or  was  it  the  10th?  The  16th  or 

Trial  Examiner:     The  10th  or  16th? 

Q.     (By  Mr.  Stirling)  :     Of  what  year? 

A.     '55. 

Q.  Yes,  and  then  how  was  he  carried  there- 
after? 

A.     He  was  carried  on  the  employee  payroll.  Of 
course,  there  was  no  time  cards  turned  in  for  him 
but  he  was  carried  as  an  employee  until — IVe  for- 
gotten the  date — March  the  16th — is  that  right.? 
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Trial  Examiner:  Do  you  have  some  payroll 
records  here? 

The  Witness :     Pardon,  sir  ? 

Trial  Examiner:  Do  you  have  some  payroll 
records  here? 

Q.  (By  Mr.  Stirling)  :  Do  you  have  anything 
you  can  refresh  your  memory  with? 

A.  Well,  that  note.  I  think  you  have  that  note 
that  I  wrote  down  the  information  on  this  morning. 
It  has  the  exact  date  on  it. 

Mr.  Stirling:  I  wonder  if  I  might  be  permitted 
to  hand  this  to  Mr.  Parker  in  order  that  he  might 
refresh  his  memory.  [198]  It  is  a  document  which 
he  himself  made  some  notes  on. 

Mr.  Boyd:     I'm  familiar  with  it. 

Trial  Examiner:     Yes. 

The  Witness:  His  last  pay  check  was  October 
16th,  and  he  was  severed  from  the  payroll  on  April 
the  4th,  1956.  This  communication  would  be  all 
right  to 

Q.  (By  Mr.  Stirling) :  Well,  what  then  was  his 
status  with  respect  to  whether  or  not  he  was  ex- 
pected to  come  back  to  work  during  that  period  of 
time? 

A.  He  was  carried  on  the  payroll.  Of  course,  no 
time  cards  were  turned  in  for  him  because  he  was 
not  working,  but  he  was  carried  on  the  payroll 
until  April  the  4th,  '56,  and  this  particular  com- 
munication regards  accident  and  sickness  claim 
form,  which  is  dated  January  13th,  '56,  and  in  this 
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communication,  which  was  forwarded  from  Port- 
land,   Mr.    Carrol]    stated    that    he    would    return 
around  March  the   1st.  However,  the  doctor  at  a 
later  date  said  that  he  could  not  return  to  work. 

Trial    Examiner:     Mr.    Parker    is    referring    to 
I  some  document  that  he  has  in  his  hand. 
'       The  Witness:     Yes. 

Q.     (By  Mr.  Stirling)  :     And  during  that  period 
of  time  from  October  16th  to  April  4th,  did  the 
company  records  carry  him  as  an  employee  con- 
tinually, continue  to  carry  him  as  an  employee? 
p   A.    Yes. 

Q.  Where  are  those  company  records  kept,  Mr. 
Parker?  [199] 

A.     In  Portland,  Oregon. 
".    Q.     Do  you  know  approximately  when  the  com- 
pany was  informed  that  he  would  not  be  able  to 
come  back  to  work? 

A.     On  the — right  around  the  1st  of  April. 

Q.     Of  '56?  A.     Yes. 

Q.  Do  you  know  how  that  information  came  to 
the  company? 

A.  The  information  was  relayed  to  the  bookkce])- 
ing  department  by  the  shop  foreman,  Mr.  Thrash. 
.  Q.  And  do  you  know  what  the  reason  for  that 
was,  I  mean,  why  Mr.  Carroll  was  not  going  to  re- 
turn ? 

A.     Under  doctor's  orders  not  to  return  to  work. 

Q.  Now,  with  respect  to  your  records  at  Port- 
land then,  what  would  be  the  effect  on  your  records 
at  Portland?  What  would  they  do  with  his  record 
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at  Portland  when  you  received  this  word  in  April 

that  he  would  not  be  able  to  come  back  to  work? 

A.  Well,  his  card  would  be  withdrawn  from  the 
employees  group  at  Central  Point. 

Q.  And  he  would  no  longer  be  considered  an  em- 
ployee? A.     No. 

Q.  Now,  with  respect  to  the  testimony  of  Mr. 
Curtis  regarding  the  franchise,  does  the  Howard- 
Cooper  Company  have  franchises,  Howard-Cooper 
Corporation?  A.     Have  franchises? 

Q.    Yes.  [200] 

A.  Well,  I  suppose  you  would  consider  it  as 
such,  a  franchise.  We  have  a  contract  with  the  In- 
ternational Harvester  Company. 

Q.     And  what  area  does  that  cover? 

A.  That  covers  the  western  half  of  Washing- 
ton, the  western  half  of  Oregon,  and  seven  counties 
in  northern  California. 

Q.  Now,  was  it  ever  within  the  consideration  of 
the  corporation  that  you  might  know  as  Vice  Presi- 
dent of  the  corporation  to  give  up  a  contract  right 
or  a  franchise  with  International  Harvester  in  Cen- 
tral Point? 

A.  Well,  we  never  considered  giving  up  the  fran- 
chise at  Central  Point  at  any  time.  In  fact,  the  con- 
tract with  the  International  Harvester  Company 
carries  a  six  months'  cancelation  clause,  which 
would  be  necessary.  If  we  gave  up  Central  Point, 
why,  we'd  have  to  change  our  entire  contract  at  the 
acquiesce  of  the  International  Harvester  Company. 
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Q.  In  other  words,  your  franchise  is  a  contract 
covering  the  entire  area,  not  just  branch  by  branch? 

A,  The  contract  as  original!  3^  written  covers  the 
various  counties  in  the  western  half  of  Washington, 
the  various  counties  in  the  western  half  of  Oregon, 
and,  of  course,  the  corporation  in  California  is  a 
separate  corporation,  and  it  covers  the  seven  coun- 
ties in  northern  California. 

Q.  Did  you  or  did  anyone  in  management  with 
your  knowledge  ever  convey  to  anybody  at  Central 
Point  that  there  was  a  possibility  of  any  franchise 
covering  Central  Point  being  withdrawn'?  [201] 

A.     No. 

Q.  Did  you  ever  talk  to  Thrash  about  anything 
like  that?  A.     No. 

Mr.  Boyd:     Did  the  witness  answer? 

The  Witness:     Yes. 

Mr.  Boyd :     What  was  your  answer  ? 

The  Witness:     No. 

Mr.  Boyd:     Oh,  you  had  not  done  so? 

The  Witness :  Talked  with  Thrash  concerning  the 
franchise  ?  Is  that  your  question  ? 

Mr.  Boyd:    Had  any 

Trial  Examiner:  He  answered  that  he  had  not 
had  any  such  talk  with  Thrash, 

Mr.  Boyd:  Anything  like  that,  was  the  question 
put  to  you  ? 

The  Witness :    Will  you  put  the  question  again  ? 

Mr.  Stirling:    I'll  have  to  ask  him  to  read  it. 

(Question  read.) 
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Q.  (By  Mr.  Stirling) :  Now,  I  don't  know 
whether  you  were  asked  on  examination  by  the  Gen- 
eral Counsel's  representative  of  whether  you  had 
seen  this  paper  that's  been  referred  to  as  a  petition 
and  designated  General  Counsel's  Exhibit  7.  Have 
you  seen  that  docmnent  before  ?  A.     Yes. 

Q.  Now,  do  you  recall  when  you  first  saw  that 
document,  Mr.  Parker?  [202] 

A.  Why,  it  came  in  the  mail,  and  I  would  say 
it  came  in  the  mail — I  don't  know  what  date  it  was 
mailed. 

Q.  Maybe  I  should  ask  you:  Where  did  you  first 
see  it? 

A.  In  Portland,  Oregon,  and  I  would  say  that 
I  saw  it  on  January  the  16th. 

Q.     Had  you  ever  seen  it  before  that  time  ? 

A.     No. 

Mr.  Stirling :    Will  you  mark  this,  please  ? 

(Thereupon,  the  document  above  referred  to 
was  marked  Respondent's  Exhibit  No.  1  for 
identification.) 

Q.  (By  Mr.  Stirling)  :  Mr.  Parker,  I  show  you 
Respondent's  Exliibit  1  and  ask  you  if  you  can 
identify  that?  A.     Yes. 

Q.     What  is  that? 

A.  This  is  a  notification  to  all  of  our  Oregon 
branches  to  the  effect  that  on  January  3rd,  1956, 
the  charge-out  rates  for  the  Howard-Cooper  shops 
in   Portland,   Albany,    Eugene,    Roseburg,    Central 
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Point  and  Coquille  will  be  in  accordance  with  the 

schedule  listed  below,  and  this  is  a 

Q.     What  do  yon  mean  '^ charge-out  rates'"? 

A.  The  charge-out  rates  are  the  rates  which  we 
charge  our  customers  for  service. 

Q.  Now,  is  that  an  increase  or  a  decrease  on 
what  you  were  charging  before  ? 

A.  That  is  an  increase  on  our  rates.  On  our 
bench  and  floor  [203]  mechanics,  the  charge-out  rate 
previous  to  this  time  was  $4.50,  and  it  was  raised 
to  $5. 

Q.  Now,  what  relation,  if  any,  does  that  have  to 
wage  rates'? 

A.     This  is  in  anticipation  of  wage  rates. 

Q.     And  when  was  that  to  be  effective"? 

A.     This  was  to  be  effective  January  the  3rd. 

Q.  When  was  it  distributed  to  the  branch 
houses  ? 

A.  It  was  distributed  to  the  branch  houses — it 
was  mailed  on  January  3rd,  and  they  received  it 
in  the  regular  mail. 

Q.  What  relationship,  if  any,  did  it  have  to  any 
increase  in  the  wage  rates? 

Mr.  Boyd:     Object. 

Trial  Examiner:  I  suppose  the  purpose  of  this 
is  to  establish  a  decision  was  made  on  wage  rates, 
the  increase,  prior  to  the  time  the  company  knew 
that  the  union  was  in  the  picture.  It  may  be  some- 
Avhat  remote  here,  but  he  may  answer.  You  may 
answer. 
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The  Witness:  I  would  like  to  have  the  question 
repeated  again. 

Mr.  Stirling:     Will  you  read  it,  please? 

(Question  read.) 

The  Witness :  This  increase  was  decided  upon  be- 
cause we  knew  we  were  going  to  increase  the  hourly 
pay  to  the  shop  employees. 

Q.     (By  Mr.  Stirling)  :  In  all  the  branches?  [204] 

A.     In  all  the  Oregon  branches. 

Mr.  Stirling:  I  would  like  to  offer  Respondent's 
Exhibit  No.  1  into  evidence,  if  Mr.  Boyd  has  no 
objection.  Unfortunately,  that's  the  only  copy  I 
have.  We  can  have  other  copies  made. 

Mr.  Boyd:  Frankly,  I  think  it  has  no  probative 
value.  That  was  the  purpose  of  my  objection.  I  ob- 
jected to  the  oral  testimony.  Just  for  the  record, 
I'll  object  to  the  receipt  of  the  document.  Tt  cir- 
cumstantially corroborates  what  the  witness  has 
testified  to,  I  recognize  that. 

Trial  Examiner:  It's  received  with  the  under- 
standing that  you  will  furnish  the  Reporter  with  a 
duplicate  within  five  days  of  the  close  of  the  hearing. 

Mr.  Stirling :    All  right,  Mr.  Spencer,  I  will. 

(The  document  heretofore  marked  Respond- 
ent's Exhibit  No.  1  for  identification,  was  re- 
ceived in  evidence.) 
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RESPONDENT'S  EXHIBIT  No.  1 

1/3/56 
Oref>on  Branch  HCC  Shop  Charges 

Effective  January  3rd,  1956,  the  charge-out  rates  for  HCC 
Shops  in  Portland,  Albany,  Eugene,  Roseburg,  Central  Point 
and  Coquille  will  be  in  accordance  with  the  schedule  listed  be- 
low. Please  acknowledge  receipt  of  this  information. 

General  Line  Shop  Straight  Time         Overtime 

Bench  &  Floor  Mechanics  $  5.00  $  7.00 

Machine  Work;  Cutting  Torch  &  Weld- 
ing; Pump  Room;  Steam  Cleaning  6.50  9.00 

Field  Work,  outside  ot  shop,  same  rates 
as  above,  plus  mileage,  per  mile.  Pickup 
j       Truck  or  car,  plus  expenses  10 

11/2-ton  truck  20 

I    Crane  Work,  including  operator  10.00  12.00 

F.  R.  COOPER, 
.  By  /s/  S.  J.  ROGERS. 

m 

Replaces  Page  dated  10/24/55. 

(Reprint  of  Page  Dated  1/3/56.)  ^ 

Received  in  evidence  June  26,  1956. 


Q.  (By  Mr.  Stirling) :  Mr.  Parker,  there  seems 
to  be  some  question  as  to  whether  or  not  you  came 
directly  from  Eugene  to  Central  Point  on  January 
10th.  You  stated  in  your  direct  testimony  that  you 
were,  I  believe,  in  Albany  and  Eugene  that  day, 
and  that  you  went  on  in  Klamath  Falls,  and  tlien 
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that  you  came  from  Klamath  Falls  to  Central  Point 

on  the  night  of  the  10th.  Was  that  what  you  stated  ? 

A.  In  the  afternoon  of  the  10th,  we  came  across 
— ^we  came  across  during  daylight  hours,  to  get 
across  the  mountains.  [205] 

Q.  Well,  are  you  certain  that  you  did  go  to 
Klamath  Falls?  A.    Yes. 

Q.     And  how  are  you  certain  of  that? 

A.  Well,  I  had  an  appointment  with  Mr.  Frank 
Carr,  the  Purchasing  Agent  of  the  Weyerhaeuser 
Timber  ('Ompany.  Their  offices  are  located  in  Klam- 
ath Falls. 

Q.     And  was  Mr.  Thomas  with  you? 

A.     Yes. 

Q.  And  then  I  take  it  your  itinerary  was  from 
Eugene  to  Klamath  Falls,  and  then  to  Central 
Point?  A.     That's  correct. 

Q.     On  the  10th?  A.     Yes. 

Mr.  Stirling:    I  believe  that's  all  I  have. 

Trial  Examiner:  Do  you  have  anything,  Mr. 
Boyd? 

Mr.  Boyd:     Yes;  I  do. 

Cross-Examination 
By  Mr.  Boyd : 

Q.  Was  your  business  with  the  Weyerhaeuser 
representative  the  only  business  you  transacted  in 
Klamath  Falls?  A.     That's  correct. 

Q.     Now,  travel  in  daylight  hours  in  January 

A.    Yes. 
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Q.     would  have  brought  you — and  to  have  ar- 

lived  here  in  daylight  hours,  would  have  brought 
you  in  here  around  4:00  o'clock  in  the  [206]  after- 
noon? 

A.  I  wouldn't  be  specific  about  the  exact  time. 
We  got  across  the  mountains  during  daylight  hours 
due  to  the  fact  that  there  was  a  lot  of  snow  and  ice 
on  the — I  think  it's  called  Green  Pass.  I  don't  know 
if  it  was  4:00  o'clock  or  not.  I  don't  think  it  was 
quite  that  early. 

Q.  On  another  subject,  Mr.  Parker:  Do  I  under- 
stand it  to  be  your  testimony  that  you  did  not  talk 
with  Mr.  Thrash  concerning  any  statement  he  made 
to  the  effect  the  company  might  give  uj)  its  opera- 
tions in  Central  Point  because  of  this  union  ac- 
tivity? A.     That  is  correct. 

Q.     You  did  not  talk  with  Mr.  Thrash  about  that? 

A.     No,  sir. 

Q.  Either  in  advance  of  any  statement  made  by 
him,  or  after  learning  that  he  had  made  such  state- 
ments ? 

A.  I  learned  that  he — I  had  a  rumor  come  to 
me  that  he  had  made  some  statements,  which  he 
shouldn't  make.  Now,  I  don't  know  if  it  was  about 
the  franchise  or  not,  and,  when  I  got  back  in  Port- 
land the  following  week,  I  called  him  on  the  phone 
and  I  told  him  if  he  was  making  any  statements 
whatsoever  to  the  employees,  cut  it  out. 

q.  But  you  had  heard  that  he  had  been  making 
some  ? 
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A.  I  had  rumors.  I  don't  know  where  I  got  the 
information. 

Q.     That's  the  significance  of  the  statement  in 

vour  own  affidavit,  isn  't  it  %  A.     Pardon  ?  [207] 

Q.     That's  the  significance  of  the  statement  in 

your  owai  affidavit  that  you  previously  made,  which 

is  received  in  evidence  here  ? 

A.     What  do  you  mean,  the  significance  of  it? 

Q.  Of  what  you  are  now  testifying  to  is  the 
significance  of  this  jiart  of  your  former  affidavit: 

"I  didn't  tell  any  employee  or  anyone  else  that 
the  Company  would  close  its  Central  Point  estab- 
lishment or  its  shop  there  if  it  went  union  nor  did 
I  make  any  statements  of  that  sort.  I  heard  that 
Hi  Thrash,  our  shop  foreman  at  Central  Point, 
Oregon,  had  made  some  such  statement." 

A.     Yes. 

Q.  "I  called  him  about  it  and  he  admitted  that 
he  had  discussed  it  with  some  of  the  men  when  they 
asked  him  about  it.  I  told  him  not  to  make  any  such 
statements  as  he  was  just  getting  us  into  trouble 
A\dth  them."  A.     That's  right. 

Q.  Now,  with  respect  to  this  man,  Carroll,  yes- 
terday, when  I  asked  you  about  him,  you  knew 
nothing  of  him.  The  information  you've  given  this 
morning  is  that  which  you  have  secured  by  talking 
with  your  local  plant  officials  and  talking  with  your 
office  in  Portland?  A.     That's  correct. 

Q.  And  for  the  Trial  Examiner's  understanding, 
the  control  pay  records  are  kept  in  your  Portland 
office?  [208]  A.     That's  correct. 


vs.  Howard-Cooper  Corporation  225 

(Testimony  of  Frank  S.  Parker.) 

Q.  And  the  pay  checks  are  issued  from  the  Port- 
land oflice  ?  A.     That 's  right. 

Q.  The  local  office  is  merely  a  conduit  for  send- 
ing to  the  Portland  office  the  report  that  develops 
from  week  to  week,  is  that  correct?  A.     Yes. 

Q.  And  it's  my  understanding  that  you  regu- 
larly make  out  a  separate  time  report  for  each  in- 
dividual— each  individual  employee  separately  at 
th(^  branch  office,  and  in  those  separate  reports  for 
each  individual,  that  is  a  document  submitted  to 
the  Portland  office'?  A.     Right. 

Q.  Tell  me  this:  Do  you  know  whether  at  the 
time  of  Mr.  Carroll's  heart  attack  last  October  the 
record  sent  in  at  that  time  showed  him  simply  on 
sick  leave  or  terminated  ? 

A.  Well,  I  wouldn't  know  that.  I  would  say  off- 
hand he  was  put  on  sick  leave.  I  wouldn't  know 
that. 

Q.  What  in  practice — are  you  familiar  with  the 
payroll  practices  of  the  company? 

A.  Not  too — no,  not  too  generally  for  the  simple 
reason  it's  handled  by  the  bookkeeping  department. 

Q.  Well,  is  it  within  your  knowledge  though 
whether  there  is  an  established  practice  about  carry- 
ing people  on  sick  leave  when  someone  has  some 
serious  disabling  illness?  Does  the  [209]  eompanv 
regularly  carry  them  on  sick  leave? 

A.     Yes.  I  would  say  so,  yes. 

Q.  Well,  if  that  be  true,  did  Carroll  draw  Christ- 
mas pay,  vacation  pay? 

A.     I  couldn't  tell  you  that  because  I  didn't  in- 
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quire  about  that  this  morning.  I  wouldn't  know  that. 

I'd  have  to  go  to  the  records. 

Q.  Are  people  who  are  carried  on  sick  leave 
eligible  to  draw  their  holiday  pay,  according  to  your 
company's  practices? 

A.  I  don't  know  for  sure  about  that.  I'd  have 
to  go  to  the  records  on  it. 

Q.  In  other  words,  this  is  not  matters  within 
your  personal  knowledge? 

A.  No;  it  is  not  a  matter  within  my  personal 
knowledge,  because,  as  I  said  previously,  it's  han- 
dled by  the  bookkeeping  department,  and  they  have 
all  the  records  and  all  of  the  agreements  that  are 
necessary. 

Q.  Now,  the  document  that  you  then  rely  on  in 
your  testimony  is  the  memorandum  that  you  had  in 
hand  that  you  were  examining  when  you  testified  ? 

A.     Yes. 

Mr.  Boyd:  Maybe  Counsel  has  that.  I'm  not  im- 
peaching the  validity  of  the  document.  I  want  to 
inquire  into  the  fact. 

Q.  (By  Mr.  Boyd)  :  The  document  you  had  in 
hand  is  a  carbon  copy  of  an  inter-office  communi- 
cation from  your  office  manager  [210]  at  the  Cen- 
tral Point  office  to  someone  in  your  bookkeeping  de- 
partment %  A.     Yes. 

Q.     In  your  Portland  office?  A.     Portland. 

Q.     And  it  bore  the  date  of  January  13th,  1956? 

A.     I  believe  that's  correct,  yes. 

Q.  The  document  appears  to  relate  to  some  in- 
surance report  in  part?  A.     Yes. 
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Q.  Are  you  sufficiently  familiar  with  the  insur- 
ance coverage  of  your  employees  to  be  able  to  testify 
from  your  own  knowledge  of  whether  Carroll  at 
that  time  was  being  carried  under  an  insurance 
l)enefit'?  A.     Yes;  he  was. 

Q.  On  a  contract  for  which  the  company  was 
making  any  payments  ?  A.     Yes. 

Q.     He  was"?  A.     I  am  quite  sure,  yes. 

Q.  Well,  now,  if  Carroll  went  off  work  in  Oc- 
tober because  of  illness,  was  the  company  obliged 
to  make  any  payments  for  Carroll  on  the  sickness 
program  after  he  went  off  work,  after  he  went  off 
your  payroll  ? 

A.     I  don't  know  if  we're  obliged  to  do  it  or  not. 

Q.  Then  you  don't  know  for  sure  that  the  com- 
pany was  [211]  contributing  any  for  the  insurance 
for  him  then? 

A.  No.  I  assume  that  they  were.  He  was  carried 
until — I  believe  it  was  13  weeks.  I'm  not  sure  of 
that,  but  I  think  it  was  13  weeks. 

Q.     It  was  insurance  covering  him  for  13  weeks? 

A.     I  think  so. 

Q.  Now,  then,  in  practice,  does  the  company, 
your  company,  make  out  and  provide  to  the  insurer 
a  sickness  report  that  entitles — that  is  required,  to 
entitle  the  emploj^ee  to  draw  his  insurance'  benefits  ? 

A.     I  don't  know^  as  to  that. 

Q.  Well,  are  you — is  it  the  sum  of  your  testi- 
mony that  he  was  on  your  records  in  Januaiy  be- 
cause at  that  time  he  was  still  the  beneficiary  of 
some  insurance  that  he  had  contributed  to  and  the 
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company  had  contributed  to  that  covered  him  at  the 

time  of  his  disabling  ilbiess  in  October? 

A.     That  is  my  belief,  yes. 

Q.  That  that  was  the  reason  for  him  being  car- 
ried on  your  records  at  that  time  ? 

A.  Oh,  I  don't  know  if  that's  the  reason  for 
him  being  carried  on  the  records.  I  think  we  carried 
him  on  our  records  because  we  anticipated  that  he 
would  return  to  work. 

Q.  I  'm  curious  about  the  memorandum.  The  first 
paragraph,  which  I  will  read,  is: 

"Attached  please  find  accident  and  sickness  claim 
form  [212]  for  the  above  subject  employee.  Please 
fill  out  employer  statement  portion  of  this  form." 
That  concludes  the  first  paragraph,  and  the  "above 
subject  employee"  has  reference  to  a  heading, 
"James  Carroll,  insurance  form,"  this  being  a 
memorandum  from  G.  V.  Mullen  to  Alice  Ryer, 
addressed  to  her  at  Portland. 

Now,  the  practice  of  processing  the  insurance 
forms  is  not  a  matter  within  the  scope  of  your  per- 
sonal knowledge  ?  A.     No. 

Q.  Then  the  second  paragraph:  "Mr.  Carroll 
stated  today  that  it  would  be  around  the  1st  of 
March  when  he  would  be  able  to  return  to  work." 
That's  the  end  of  the  paragraph. 

This  being  dated  January  13th,  do  you  know  the 
circumstance  under  which  he  was  asked  whether  he 
would  return  to  work?  A.     No;  I  don't  know. 

Q.     So,  the  basis   of  your  saying  in   testimony 
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here  now  that  Carroll  was  on  your  payroll  is  this 

information  here  ? 

A.     And  the  information  I  received  from  Port- 
land this  morning  regarding  him. 

Q.     That  they  had  records  in  Portland 


that  corresponded  with  this- 


A. 

Yes. 

Q- 

1 

A. 

Yes. 

Q. 

^ 

-with  this  information,  is  that  it? 

A.    Right.  [213] 

Q.  And  they  by  telephone  reported  to  you  this 
morning?  A.     Yes. 

Q.  That  they  had  discontinued  carrying  any  rec- 
ord of  him  as  an  employee  on  April  4th  of  1956? 

A.     April  4th  or  14th? 

Q.  You  have  testified  April  4th  and  your  nota- 
tion shows  Ain'il  4th. 

A.     That  is  correct,  then,  sir. 

Q.  And  you  do  not  know  the  circumstance  under 
which — or  the  information  under  w^hich^which 
prompted  them  to  discontinue K.     No. 

Q.     such  records  as  they  had  kept? 

A.  I  didn't  even  know  he  had  a  heart  attack. 
See,  we  have  about  300  employees,  and  I  don't  know 
all  of  them. 

Q.  Can  you  state,  Mr.  Parker,  whether  a  ]jersi)ii 
who  has  a  disabling  injury  or  illness,  covered  by 
your  group  insurance,  if  he  fails  to  return  to  work 
within  the  period  of  protection,  insurance  protec- 
tion, if  his  disablement  keeps  him  off  work  beyond 
the  period  of  protection,  13  weeks,  is  he,  as  a  busi- 
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ness  practice  of  your  company,  continued  on  the 

payroll  ? 

A.  I  believe  so.  That's  a  technical  question.  I 
wouldn't  want  to  be 

Q.  It's  a  matter  you  don't  know  the  answer  to, 
is  that  it?  A.     That's  correct. 

Q.  You  don't  know  your  company's  [214]  prac- 
tice? 

A.  I  don't  know  the  practice  on  that  particular 
phase,  but  I  believe  so. 

Q.  It  is  a  fact,  isn't  it,  Mr.  Curtis  was  employed 
to  fill  the  vacancy  caused  by  Mr.  Carroll's  disabling 
illness  last  October,  or  do  you  know  that? 

A.     I  don't  know  that. 

Q.     You  don't  know  that? 

A.  No;  I  don't  know  that  because  I  don't  know 
when  Mr.  Curtis  was  hired.  [215] 


Eeceived  July  31,  1956. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15937 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

vs. 

I  HOWARD-COOPER  CORPORATION, 

Respondent. 

PETITION  FOR  ENFORCEMENT  OP  AN  OR- 
DER OF  THE  NATIONAL  LABOR  RELA- 
TIONS BOARD 

To  the  Honorable,  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 

The  National  Labor  Relations  Board,  pursuant  to 
the  National  Labor  Relations  Act,  as  amended  (61 
Stat.  136,  29  U.  S.  C,  Sees.  151  et  seq.),  hereinafter 
called  the  Act,  respectfully  petitions  this  Court  for 
the  enforcement  of  its  order  against  Respondent, 
Howard-Cooper  Corporation,  Portland,  Oregon,  its 
officers,  agents,  successors  and  assigns.  The  proceed- 
ing resulting  in  said  order  is  known  upon  the  rec- 
ords of  the  Board  as  "Howard-Cooper  Corporation 
and  International  Union,  United  Auto!nobil(\  Air- 
craft and  Agricultural  Implemeut  Workers  nf. 
America,  AFL-CIO."  Case  No.  36-CA-724. 

In  support  of  this  petition  the  Board  respectful Ir 
shows : 
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(1)  Respondent  is  an  Oregon  corporation  en- 
gaged in  business  in  the  State  of  Oregon,  within  this 
judicial  circuit  where  the  unfair  labor  practices  oc- 
curred. This  Court  therefore  has  jurisdiction  of  this 
petition  by  virtue  of  Section  10(e)  of  the  National 
Labor  Relations  Act,  as  amended. 

(2)  Upon  due  proceedings  had  before  the  Board 
in  said  matter,  The  Board  on  February  5,  1957,  duly 
stated  its  findings  of  fact  and  conclusions  of  law, 
and  issued  an  Order  directed  to  the  Respondent,  its 
officers,  agents,  successors  and  assigns.  On  the  same 
date,  the  Board's  Decision  and  Order  was  served 
upon  Respondent  by  sending  a  copy  thereof  post- 
paid, bearing  Government  frank,  by  registered  mail, 
to  Respondent's  Counsel. 

(3)  Pursuant  to  Section  10(e)  of  the  National 
Labor  Relations  Act,  as  amended,  and  pursuant  to 
Rule  34(7)  (a)  of  this  court,  the  Board  is  certifying 
and  filing  with  this  Court  a  certified  list  of  all  docu- 
ments, transcripts  of  testimony,  and  exhibits  and 
other  material  comprising  the  entire  record  of  the 
proceeding  before  the  Board  upon  which  the  said 
Order  was  entered,  which  transcript  includes  the 
pleadings,  testimony  and  evidence,  findings  of  fact, 
conclusions  of  law,  and  the  Order  of  the  Board 
sought  to  be  enforced. 

Wherefore,  the  Board  prays  this  Honorable  Court 
that  it  cause  notice  of  the  filing  of  this  petition  and 
transcript  to  be  served  upon  Respondent  and  that 
this  Court  take  jurisdiction  of  the  proceeding  and  of 
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the  questions  det(a'mined  therein  and  make  and 
enter  upon  the  j^leadings,  testimony  and  evidence, 
and  the  proceedings  set  forth  in  the  transcript  and 
upon  the  Order  made  thereupon  a  decree  enforcing 
in  whole  said  Order  of  the  Board,  and  requiring 
Respondent,  its  officers,  agents,  successors  and  as- 
signs, to  comply  therewith. 

/s/  THOMAS  J.  McDERMOTT, 
Associate  General  Counsel, 
National  Labor  Relations  Board. 

Dated  at  Washington,   D.   C.   this   14th   day   of 
March,  1958. 

[Endorsed] :    Filed  March  18,  1958. 


[Title  of  Court  of  Appeals  and  Cause.] 

ANSWER  OF  RESPONDENT  TO  PETITION 
FOR  ENFORCEMENT  OF  AN  ORDER 
OF  THE  NATIONAL  LABOR  RELATIONS 
BOARD 

To  the  Honorable,  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit : 

Comes  now  the  Respondent  herein,  Howard- 
Cooper  Corporation,  and  for  answer  to  the  petition 
for  the  enforcement  of  an  order  of  the  National 
Labor  Relations  Board,  issued  hy  the  National 
Labor  Relations  Board  on  February  5,  1957,  in  con- 
nection with  the  proceedings  known  as  ''Howard- 
Cooper     Corporation     and     International     Union, 
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United  Automobile,  Aircraft  and  Agricultural  Im- 
plement Workers  of  America,  AFL-CIO,"  Case  No. 
36-CA-724,  admits,  denies  and  alleges  as  follows  : 

1.  Respondent  admits  that  this  Court  has  juris- 
diction of  this  matter. 

2.  Respondent  admits  that  proceedings  were  had 
before  the  Board  in  this  matter,  but  denies  that  the 
findings  of  fact  and  conclusions  of  law  of  the  Trial 
Examiner  or  the  Board  were  justified. 

And  for  a  Further  and  Separate  Answer  and  De- 
fense, Respondent  alleges  as  follows: 

1.  That  the  Board  erred  in  finding  that  the  Re- 
spondent had  engaged  and  was  engaging  in  certain 
unfair  labor  practices,  to  wit,  a  refusal  to  bargain 
with  the  Union  in  violation  of  Section  8(a)(5)  of 
the  Act. 

2.  That  the  Board  erred  in  finding  that  the 
Union  represented  a  majority  of  the  employees  of 
the  Respondent  in  the  appropriate  unit. 

Wherefore,  the  Respondent,  having  fully  an- 
swered the  petition  herein,  prays  that  the  same  be 
dismissed. 

/s/  J.  P.  STIRLING, 

Attorney  for  Respondent. 

[Endorsed] :    Filed  April  1,  1958. 
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STATEMENT  OF  POINTS  ON  WHICH 
PETITIONER  INTENDS  TO  RELY 

In  this  proceeding  petitioner,  National  Labor  Re- 
lations Board,  will  rely  upon  the  following  points: 

1.  Substantial  evidence  on  the  record  considered 
as  a  whole  supports  the  Board's  conclusion  that  re- 
spondent interfered  with,  restrained,  and  coerced 
its  employees  in  violation  of  Section  8  (a)  (1)  of 
the  Act. 

2.  Substantial  evidence  on  the  record  considered 
as  a  whole  supports  the  Board's  conclusion  that  re- 
spondent refused  to  bargain  with  the  Union  in  viola- 
tion of  Section  8  (a)   (5)  and  (1)  of  the  Act. 

NATIONAL  LABOR 
RELATIONS  BOARD, 

By  /s/  MARCEL  MALLET-PREVOST, 
Assistant  General  Counsel. 

Dated  at  Washington,  D.  C,  this  22nd  day  of 
April,  1958. 

[Endorsed] :     Filed  April  26,  1958. 


[Title  of  Court  of  Appeals  and  Cause.] 

CERTIFIED  LIST  OF  THE  NATIONAL 
LABOR  RELATIONS  BOARD 

The  National  Labor  Relations  Board,  by  its  Ex- 
ecutive   Secretary,    duly    authorized    by    Section 
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102.84,  Rules  and  Regulations  of  the  National  'Labor 
Relations  Board,  Series  6,  as  amended,  hereby  cer- 
tifies that  the  documents  annexed  hereto  constitute 
a  full  and  accurate  transcript  of  the  entire  record 
of  a  proceeding  had  before  said  Board,  entitled 
"Howard-Cooper  Corporation  and  International 
Union,  United  Automobile,  Aircraft  and  Agricul- 
tural Implement  Workers  of  America,  AFL-CIO/' 
Such  transcript  includes  the  pleadings  and  testi- 
mony and  evidence  upon  which  the  order  of  the 
Board  in  said  proceeding  was  entered,  and  includes 
also  the  findings  and  order  of  the  Board. 

General  Counsel's  Exhibits  Nos. : 
1-A  through  1-F. 
2  through  16. 

Respondent  Company's  Exhibit  No.  1. 

Stenographic  transcript  of  testimony  taken  before 
Trial  Examiner  William  E.  Spencer  on  June  25 
and  26,  1956. 

Copy  of  Trial  Examiner  Spencer's  Intermediate 
Report  and  Recommended  Order  issued  July  24, 
1956. 

Copy  of  Erratum  correcting  the  name  of  the 
labor  organization  involved  in  subject  case  issued 
on  August  3,  1956. 

Respondent's  exceptions  to  the  Intermediate  Re- 
port received  August  16,  1956. 

Copy  of  Decision  and  Order  issued  by  the  Na- 
tional Labor  Relations  Board  on  Pobruarv  5,  1957. 
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In  Testimony  Whereof,  the  Executive  Secretary 
of  the  National  Labor  Relations  Board,  being  there- 
unto duly  authorized  as  aforesaid,  has  hereunto  set 
i  his  hand  and  affixed  the  seal  of  the  National  Labor 
Relations  Board  in  the  city  of  Washington,  Dis- 
trict of  Columbia,  this  22nd  day  of  April,  1958. 

[Seal]  NATIONAL  LABOR 

RELATIONS  BOARD, 

By  /s/  OGDEN  W.  FIELDS, 

Acting  Executive  Secretary. 

[Endorsed] :     Filed  April  26,  1958. 


[Endorsed] :  No.  15937.  United  States  Coui-t  of 
Appeals  for  the  Ninth  Circuit.  National  Labor  Re- 
lations Board,  Petitioner,  vs.  Howard-Cooper  Cor- 
poration, Respondent.  Transcript  of  Record.  Peti- 
tion for  Enforcement  of  an  Order  of  the  National 
Labor  Relations  Board. 

Filed  April  30,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  15937 


National  Labor  Relations  Board,  petitioner 

V. 

Howard-Cooper  Corporation,  respondent 


ON  PETITION  FOR  ENFORCEMENT   OF  AN  ORDER  OF  THE 
NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 


This  case  is  before  the  Court  on  petition  of  the 
National  Labor  Relations  Board  to  enforce  an  order 
issued  against  respondent  on  February  5,  1957  and 
ofacially  reported  at  117  NLRB  287  (R.  31-36,  7-29)/ 
This  Court  has  jurisdiction  under  Section  10  (e)  of 
the  National  Labor  Relations  Act,  as  amended  (61 
Stat.  136,  29  U.  S.  C.  151,  et  seq.,  Appendix,  infra, 
pp.  16-18),  the  unfair  labor  practices  having  occurred 
in  respondent's  plant  in  Central  Point,  Oregon,  one  of 
several  plants  in  Oregon  and  Washington  where  re- 
spondent, admittedly  in  interstate  commerce,  sells  and 
services  industrial  and  farm  machinery  (R.  8-9; 
3-4,39^0). 

^  References  designated  "R."  are  to  the  printed  record.  Refer- 
ences preceding  a  semicolon  are  to  the  Board's  findings;  suc- 
ceeding references  are  to  the  supporting  evidence. 

(1) 


STATEMENT  OF  THE  CASE 

In  the  instant  case  the  Board,  found  that  respondent 
violated  Section  8  (a)  (1)  of  the  Act  by  offering  the 
employees  at  its  Central  Point  plant  material  induce- 
ments to  repudiate  miion  representation,  by  fostering 
an  anti-union  petition  which  was  circulated  among 
these  employees,  and  by  threatening  a  shutdown  in 
the  event  of  unionization.  The  Board  also  found  that 
respondent  had  engaged  in  a  refusal  to  bargain,  in 
violation  of  Section  8  (a)  (5)  and  (1)  of  the  Act. 
Respondent's  principal  defense  on  this  phase  of  the 
case  was  that  the  Union  (International  Union,  UAW, 
APL-CIO)  had  not  been  designated  as  bargaining 
representative  by  a  majority  of  the  12  employees  com- 
prising the  appropriate  bargaining  unit.  The  Board's 
findings  and  the  supporting  evidence  relating  to  the 
foregoing  matters  are  here  briefly  summarized: 

I.  The  Board's  findings  of  fact 

A.  The  Union's  organizational  campaign  and  respondent's  counter-measures 

On  or  about  November  7,  1955,  Harry  Whiteside,  a 
Union  representative,  distributed  organizational  leaf- 
lets, with  Union  authorization  cards  attached,  to  the 
employees  at  respondent's  Central  Point  plant  (R.  10; 
41-44).  During  the  ensuing  week  or  ten  days  a  num- 
ber of  the  employees,  comprising  what  the  parties 
agreed  and  the  Board  found  to  constitute  an  appro- 
priate bargaining  unit,  mailed  or  delivered  signed 
authorization   cards   to   Whiteside    (R.   10,   20;   42).^ 

^  The  Board,  like  the  Trial  Examiner,  found  that  seven,  or  a 
majority,  of  the  12  employees  comprising  the  appropriate  unit 
had  authorized  the  Union  to  represent  them  (R.  32-34).     Re- 


At  a  Union  meeting  held  on  November  16,  however, 
the  employees  present  requested  that  the  Union  delay 
notifying  respondent  of  its  designation  as  bargaining 
representative  until  after  the  Christmas  and  New 
Year  holidays  as  they  did  not  want  to  risk  forfeiting 
certain  benefits  which  the  Company  might  extend 
during  these  holidays  (R.  10;  42,  44,  121,  131-132, 
162-163).  The  Union  honored  this  request  and  with- 
held any  notification  to  resi)ondent  imtil  January  4 
(R.  10;  46-48).  On  that  date  Whiteside  wrote  to 
respondent  at  its  Central  Point  plant  and  requested 
recognition  and  negotiations  for  a  contract  (R.  10-11 ; 
47-49).  Respondent  made  no  reply  to  the  letter  (R. 
11;  49).  Accordingly,  on  January  10  Whiteside  filed 
a  petition  with  the  Regional  Office  of  the  Board  asking 
for  certification  of  the  Union  as  bargaining  repre- 
sentative (R.  11;  49-54). 

On  January  11,  Parker,  respondent's  vice-president 
and  general  manager  of  its  branch  operations,  and 
Thomas,  respondent's  sales  manager,  who  were  mak- 
ing a  tour  of  respondent's  branch  plants,  were  at  the 
Central  Point  plant  (R.  11;  82,  87,  96-97,  100). 
Parker  was  aware  at  this  time  of  the  Union's  request 
for  recognition  and  bargaining  (R.  11;  83-84). 
Thrash,  shop  foreman  at  Central  Point,  summoned 
the  employees  to  his  office  where  they  met  with 
Parker,  Thomas,  Thrash,  and  Heaton,  manager  of  the 
Central  Point  plant  (R.  11;  132-133).  Parker  told 
the  assembled  employees  he  understood  there  was 
trouble  and  dissension  in  the  plant ;  that  unions  tended 


spondent,    as    ah-eady    indicated,   challenges   this   finding.     See, 
infra^  12. 


to  lead  to  hard  feelings,  strikes,  physical  violence,  and 
economic  hardship;  that  while  unions  were  all  right 
in  their  proper  place,  respondent  had  few  labor  diffi- 
culties, its  doors  were  always  open  for  complaints  and 
he,  Parker,  did  not  know  why  the  employees  had 
authorized  the  union  to  represent  them  (R.  11-12; 
101-102,  134,  157). 

Following  these  introductory  remarks,  Parker  in- 
vited the  employees  to  voice  any  grievances  they  had 
(R.  12;  102).  After  some  hesitation,  one  employee 
raised  the  question  of  a  "coffee  break"  and  stated  his 
understanding  that  this  was  allowed  at  other  branch 
plants  (R.  12;  103).  Parker  suggested  that  the  em- 
ployees discuss  it  with  the  branch  manager  and  that 
the  latter 's  decision  would  be  controlling  (ibid.).  A 
ten-minute  coffee  break  was  instituted  immediately 
after  Parker's  visit  (R.  12;  160,  189).  Other  prob- 
lems were  also  raised  relating  to  such  matters  as  the 
furnishing  and  laundering  of  coveralls,  health  and 
accident  insurance,  and  maternity  benefits  (R.  12; 
103-108,  135-136).  So  far  as  appears,  no  action  was 
taken  relative  to  these  matters.  But  when  Employee 
Hennegar  complained  that  an  employee  had  to  work 
six  months  before  receiving  paid  holidays,  Parker  an- 
nounced that  he,  Parker,  would  "take  care  of  that 
right  there"  (R.  12-13;  188).  Parker  also  announced 
during  the  meeting  that  respondent  had  earlier  de- 
cided to  grant  a  ten-cent  hourly  increase  to  employees 
at  all  its  branch  plants,  but  questioned  whether  the 
raise  could  be  granted  at  Central  Point  with  the 
Union  "in  the  picture"  (R.  13;  105).  Parker,  how- 
ever, did  not  announce  the  impending  wage  increase 


at  any  other  branch  plant,  although  he  was  touring  all 
the  Oregon  branch  offices  during  this  period  (R. 
106-107). 

Immediately  following  Parker's  visit,  Foreman 
Thrash  held  individual  interviews  with  some  of  the 
employees  (R.  13;  140-141,  175-177,  208).  In  the 
course  of  his  interview  with  Employee  Hennegar, 
Thrash  pointed  out  that  on  a  previous  occasion  the 
plant  was  closed  down  because  the  employees  had 
voted  for  union  representation  (R.  13;  193). 

In  addition,  on  the  day  following  Parker's  visit,  a 
petition,  addressed  to  the  Regional  Office  of  the  Board, 
was  posted  in  the  plant  (R.  14;  143,  74).  The  peti- 
tion, copies  of  which  were  sent  to  Union  representa- 
tive Whiteside  and  respondent,  read  as  follows  (R. 
74): 

The  undersigned  employees  of  Howard  Cooper 
Corp.,  Central  Point  branch  respectfully  peti- 
tion that  no  action  be  taken  regarding  union 
organization  and  representation  for  this  shop. 
Said  employees  have  met  with  company  of- 
ficials and  reached  an  agreement  regarding 
wage  conditions  and  wages  and  do  not  desire  to 
make  a  union  affiliation  at  this  time. 

The  petition  was  the  result  of  conferences  between 
Foreman  Thrash  and  Employee  Donald  Squire  and 
Charles  A.  Brown,  Jr.  (R.  14;  165,  177-179).  Re- 
sponsive to  Parker's  earlier  suggestion,  confirmed  b}^ 
Thrash,  that  the  effectuation  of  the  proposed  wage 
increase  at  the  Central  Point  plant  was  doubtful  be- 
cause of  the  Union,  Squire,  Brown,  and  Thrash 
agreed  that  a  petition  would  be  the  proper  j^rocedure 
to  follow  to  insure  the  obtaining  of  the  wage  increase 
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(R.  14-16;  165-166,  177-180).  Brown  had  the  peti- 
tion typed  in  Thrash 's  office,  obtained  the  address  of 
the  Board's  Regional  Office  from  respondent's  office 
manager,  and  on  the  afternoon  of  January  12  posted 
the  petition  next  to  the  time  clock  (R.  15;  178-183). 

Only  two  employees,  Squire  and  McCoy,  neither  of 
whom  had  signed  Union  authorization  cards,  signed 
the  petition  on  January  12  (R.  16;  143-144).  Em- 
ployee Bishop,  who  returned  to  the  plant  from  a  field 
assignment  late  that  afternoon,  saw  the  petition  and 
that  evening  met  with  Union  Representative  White- 
side to  ask  what  the  employees  who  had  signed  Union 
authorization  cards  should  do  with  respect  to  the  pe- 
tition (R.  16;  142,  144-145).  Whiteside  replied  that 
in  his  view — he  had  not  seen  the  text  of  the  petition — 
the  purpose  of  the  document  was  to  discover  the 
identity  of  the  Union  adherents  and  advised  that  all 
these  employees  should  sign  the  petition  (R.  16;  145, 
57-58).  Bishop  passed  this  advice  on  to  the  em- 
ployees who  had  signed  Union  authorization  cards  and 
on  the  following  day  seven  additional  signatures  were 
added  to  the  petition,  making  a  total  of  nine  (R.  16; 
145-146,  162). 

In  his  meeting  with  Bishop,  Whiteside  also  told 
Bishop  that  the  Union  would  write  respondent  agree- 
ing to  the  wage  increase  (R.  16;  57).  The  letter  was 
written  under  date  of  January  14,  and  respondent 
thereupon  effectuated  the  wage  increase  with  respect 
to  the  Central  Point  plant  along  with  the  other  branch 
plants,  making  it  retroactive  to  January  9  (R.  16; 
58-61). 


B.  The  Union's  majority  status 

As  already  indicated,  the  parties  stipulated  and  the 
Board  found  that  all  employees  employed  by  respond- 
ent at  the  Central  Point  plant  to  service,  rej^air  and 
maintain  tractors  and  heavy  machinery,  with  certain 
inclusions  and  exclusions  not  material  here,  consti- 
tuted a  unit  ajjpropriate  for  purposes  of  collective 
bargaining  (R.  20;  40).  Of  the  twelve  employees 
comprising  the  appropriate  unit,  six  testified  that  on 
or  before  the  Union  meeting  of  November  16,  1955, 
they  signed  cards  authorizing  the  Union  to  represent 
them  (R.  21,  31;  121,  151,  173-174,  184-185,  197, 
204-205).^ 

A  seventh  employee,  Richard  Hachenberg,  was 
serving  on  National  Guard  duty  at  the  time  of  the 
hearing  and  did  not  testify.  However,  evidence  was 
adduced  that,  when  Employee  Bishop  called  at 
Hachenberg's  home  on  the  evening  of  November  16  to 
offer  Hachenberg  a  ride  to  the  Union  meeting, 
Hachenberg  gave  Bishop  a  signed  Union  authorization 
card  for  transmittal  to  Whiteside  that  evening,  and 
that  Bishop  did  deliver  the  card  in  question  to  White- 
side that  evening   (R.  22,  33;  45,  127).     Later  that 

^  Two  of  the  six  employees  testified  that,  when  they  originally 
signed  the  authorization  cards,  they  understood  that  the  cards 
were  merely  for  the  purpose  of  holding  a  union  meeting  (R. 
195-196,  202-203).  The  two  employees  admitted,  however,  that 
at  the  Union  meeting  of  November  16  whicli  they  attended,  they 
understood  that  the  cards  had  the  effect  of  designating  the 
Union  as  their  bargaining  representative  (ibid.).  They  did 
nothing  then  or  thereafter  prior  to  the  petition  of  January  12, 
which  could  reasonably  be  construed  as  revoking  or  modifying 
their  assent  to  representation  by  the  Union  (R.  22). 
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evening  Hachenberg  appeared  at  the  Union  meeting 
(R.  22,  33;  131)/ 

On  January  13,  Bishop  informed  Hachenberg,  as 
directed  by  Union  Representative  Whiteside,  that 
Union  adherents  should  sign  the  anti-Union  petition 
of  January  12  in  order  to  protect  themselves  (R.  145- 
146).  Hachenberg,  along  with  the  six  other  adher- 
ents, affixed  his  signature  to  the  petition  as  already 
indicated,  p.  6. 

On  or  about  January  16,  the  employees  gave  White- 
side a  detailed  report  concerning  Parker's  visit  to  the 
plant  on  January  11  and  the  benefits  which  had  been 
granted  as  a  result  of  that  visit  (R.  17;  64).  White- 
side thereupon  declined  to  enter  into  an  agreement  for 
a  consent  election  upon  its  petition  for  certification 
and  on  January  23  filed  the  unfair  labor  practice 
charges  giving  rise  to  the  instant  proceeding  (R.  17; 
75). 

II.  The  Board's  conclusions  and  order 

Upon  the  foregoing  facts  the  Board,  like  the  Trial 
Examiner,  found  that  respondent,  upon  learning  of 
the  Union's  claim  for  recognition  and  bargaining 
rights,  interfered  with,  restrained,  and  coerced  its  em- 

*  The  testimony  as  to  the  attendance  at  the  meeting  was 
somewhat  in  conflict.  Whiteside  testified  that  seven  employees 
were  present,  namely,  Bishop,  Billups,  Brown,  Long,  Hachen- 
berg, Hennegar,  and  Curtis  (R.  46).  These  were  the  seven 
whom  the  Board  found  had  designated  the  Union  as  their  bar- 
gaining representative.  Bishop,  who  likewise  testified  as  to  the 
November  16  meeting,  agreed  that  seven  employees  were  pres- 
ent but  in  naming  the  seven  included  the  name  of  McCoy  and 
omitted  the  name  of  Hennegar  (R.  1,31 ).  McCoy,  as  already 
noted,  p.  6,  was  not  a  Union  adherent.  Hennegar,  on  the  other 
hand,  testified  that  he  had  signed  and  mailed  in  a  union  au- 
thorization card  (R.  184). 
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ployees  in  violation  of  Section  8  (a)  (1)  of  the  Act 
by  offering  them  inducements,  such  as  a  coffee  break 
and  a  wage  increase,  as  a  reward  for  repudiating 
union  representation;  by  participating  in  and  foster- 
ing the  anti-union  petition  of  January  12,  1956;  and 
by  Foreman  Thrash's  veiled  threat  of  plant  closure 
in  the  event  of  unionization  (R.  24,  32).  The  Board 
found  further,  likewise  in  accord  with  the  Trial 
Examiner,  that  on  January  4,  when  the  Union  re- 
quested recognition,  and  thereafter,  the  Union  had 
been  designated  by  a  majority  of  the  employees  in  an 
appropriate  unit,  that  respondent  neither  entertained 
nor  expressed  any  good  faith  doubt  as  to  the  Union's 
majority  status,  but  with  full  knowledge  of  the 
Union's  claim  engaged  on  January  11  and  thereafter 
in  a  program  designed  to  destroy  the  Union's  ma- 
jority and  to  supplant  collective  bargaining  with  indi- 
vidual bargaining,  in  violation  of  Section  8  (a)  (5) 
and  (1)  of  the  Act  (R.  17-23,  32-34). 

Accordingly,  the  Board  ordered  respondent  to  cease 
and  desist  from  engaging  in  the  unfair  labor  practices 
found  and  from  like  or  related  unfair  labor  practices. 
Affirmatively,  the  Board  ordered  respondent  to  bar- 
gain collectively  with  the  Union  upon  request  and  to 
post  appropriate  notices  (R.  34-36). 

ARGUMENT 

I.  Substantial  evidence  on  the  record  considered  as  a  whole 
supports  the  Board's  finding  that  respondent  unlawfully 
interfered  with  the  organizational  rights  of  its  employees 
in  violation  of  Section  8  (a)  (1)  of  the  Act 

Frank  S.  Parker,  respondent's  ^dee-president  and 
general  manager  of  its  branch  operations,  was  ad- 
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mittedly  aware  when  he  addressed  the  Central  Point 
employees    on    January    11,    1956,    that    the    Union 
claimed  majority  status,  recognition,  and  bargaining 
rights  (supra,  p.  3).     Parker  did  not  challenge  the 
Union's    claim    to    majority    status.    Instead,    while 
professing  neutrality  toward  union  organization  in 
general,   Parker  told  the  assembled  employees  that 
there  was  dissension  in  the  plant,  that  unionization 
gave  rise  to  a  train  of  e^dls,  and  that  since  respond- 
ent's doors  were  always  open  to  the  receipt  of  griev- 
ances, the  employees  had  no  need  of  a  union.    Parker 
underscored  these  remarks  by  asking  the  employees 
at  the  meeting  individually  to  voice  their  complaints, 
and  in  response  to  such  complaints  forthwith  insti- 
tuted a  coffee  break  and  undertook  to  ^'take  care  of 
[a  paid  holiday  complaint]  right  there."    Even  more 
significantly,  Parker  utilized  this  occasion  to  inform 
the  employees  that  respondent  had  earlier  determined 
upon  a  wage  increase  applicable  to  all  plants,  but  that 
institution  of  the  wage  increase  at  Central  Point  was 
doubtful  because  of  the  Union.     The  Board  was  plain- 
ly warranted  in  concluding  that  Parker's  conduct  was 
designed  to  frustrate  the  organizational  efforts  of  the 
employees,  to  point  out  the  advantages  of  foregoing 
union  representation,  and  to  emphasize  that  imioniza- 
tion    was    endangering    a    proposed    wage    increase. 
Extended  citation  of  authority  to  establish  the  un- 
lawful character  of  Parker's  conduct,  even  considered 
apart    from    the    coercive    character    of    Foreman 
Thrash's  observation  that  a  previous  organizational 
effort  had  resulted  in  plant  closure,  is  patently  un- 
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necessary.     See  N.  L.  R.  B.  v.  Idaho  Egg  Producers, 
229  F.  2d  821  (C.  A.  9). 

In  the  setting  of  Parker's  speech  and  the  ensuing 
interviews  which  Foreman  Thrash  conducted,  and 
particularly  in  the  context  of  a  proposed  wage  increase 
which,  according  to  respondent,  was  rendered  doubtful 
because  of  the  Union,^  it  was  readily  forseeable  that 
the  employees  would  be  receptive  to  a  suggestion  to 
repudiate  the  Union.  Such  a  suggestion  arose  out  of 
conferences  between  Foreman  Thrash  and  two  em- 
ployees, and  a  petition  repudiating  the  Union  was 
prepared  with  the  use  of  Company  facilities  and  was 
posted  next  to  the  Company's  time  clock.  Even  then 
only  two  non-union  adherents  signed  the  petition  and 
the  remaining  seven  signers — all  Union  adherents — 
affixed  their  sigatures  only  after  being  so  advised  by 
the  Union  {supra,  p.  6).  Respondent's  participation 
in  and  fostering  of  the  anti-union  petition  was,  like 
its  antecedent  conduct,  an  ob\'ious  effort  to  interfere 
with  the  organizational  efforts  of  its  employees  and  to 
destroy  the  Union's  majority  status.  N.  L.  R.  B.  v. 
Parma  Water  Lifter  Co.,  211  F.  2d  258,  261-262 
(C.  A.  9),  certiorari  denied,  348  U.  S.  829. 

'  The  sincerity  of  respondent's  protestations  regarding  the 
proposed  wage  increase  is  doubtful  on  two  scores.  In  the  fii-st 
place,  Parker  admittedly  made  no  mention  of  the  proposed 
wage  increase  at  the  other  Oregon  plants  which  he  visited  on 
the  same  tour.  Moreover,  respondent  made  no  effort  to  con- 
sult with,  or  even  inform,  the  Union  of  its  proposal  although, 
as  later  events  revealed,  the  Union  was  wholly  amenable  to  the 
granting  of  a  wage  increase. 
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II.  Substantial  evidence  on  the  record  considered  as  a  whole 
supports  the  Board's  finding  that  respondent  refused  to  bar- 
gain with  the  Union,  in  violation  of  Section  8  (a)  (5)  of  the 
Act 

The  foregoing  facts,  in  large  part  undisputed,  es- 
tablish not  only  respondent's  unlawful  interference 
with  the  rights  guaranteed  employees  by  Section  7 
to  organize  and  bargain  collectively  through  repre- 
sentatives of  their  own  choosing;  they  also  establish, 
as  the  Board  and  Trial  Examiner  found  (R.  17-23, 
32-34),  respondent's  unlawful  refusal  to  bargain.  As 
already  observed,  p.  3,  respondent  admits  that  at 
the  time  of  Parker's  speech  to  the  assembled  em- 
ployees on  January  11  and  Foreman  Thrash 's  inter- 
views immediately  thereafter,  all  culminating  in  the 
anti-Union  petition  of  January  12,  respondent  was 
aware  of  the  Union's  claim  to  exclusive  recognition. 
Respondent,  however,  expressed  no  doubt  as  to  the 
validity  of  the  Union's  claim  but  rather  launched  on 
a  course  of  conduct  designed  to  destroy  the  Union's 
majority  status. 

Respondent  does  not  seriously  controvert  the  find- 
ings relating  to  its  conduct.  It  does  assert,  however, 
that  the  record  fails  to  support  the  Board's  finding 
that  the  Union  represented  a  majority  of  the  em- 
ployees comprising  the  appropriate  unit.  Accord- 
ingly, it  argues  that  no  obligation  to  bargain  existed 
and  a  refusal  to  bargain  allegation  cannot  be  sus- 
tained. 

As  the  record  shows  {supra,  p.  7),  six  of  the  12 
employees  comprising  the  appropriate  unit  testified 
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that  they  had  authorized  the  Union  to  represent  them." 
Respondent  places  its  principal  reliance  therefore  on 
an  alleged  insufficiency  of  proof  that  Richard  Hachen- 
berg,  the  seventh  employee,  had  likewise  designated 
the  Union  as  his  choice  for  bargaining  representative. 
In  this  connection,  uncontro verted  evidence  {supra, 
pp.  7-8)  establishes  that  Hachenberg  on  the  evening  of 
November  16  handed  Bishop  a  Union  authorization 
card  on  which  Hachenberg  had  designated  the  Union 
as  his  bargaining  representative.  Pursuant  to 
Hachenberg 's  direction,  Bishop  delivered  the  signed 
authorization  card  to  Whiteside  at  the  Union  meeting 
held  that  night.  Uncontroverted  evidence  establishes 
further  that  Hachenberg  later  put  in  his  appearance 
at  the  Union  meeting.  Finally,  imcontroverted  evi- 
dence establishes  that  on  the  morning  of  January  13, 
in  answer  to  Hachenberg's  inquiry,  Bishop  trans- 
mitted Whiteside's  advice  that  all  Union  adherents 
should  for  their  own  protection  sign  the  antiunion  peti- 
tion posted  the  previous  day  and  that  Hachenberg, 
together  with  the  other  six  Union  adherents,  complied 
with  this  suggestion.  Upon  these  facts  and  the  whole 
record,  the  Board  concluded  that  Hachenberg  had,  on 
November  16  and  all  relevant  times  thereafter,  desig- 
nated the  Union  to  represent  him. 

®  Whiteside,  the  Union  representative,  had  lost  or  mislaid  the 
authorization  cards  and  they  were  not  produced  at  the  hearing 
(R.  21;  44-45).  The  Board  correctly  noted,  however  (R.  33), 
that  "tlie  testimony  of  the  employees  involved  is  itself  pro- 
bative of  the  Union's  majority  status."  See  Idaho  Egg  Pro- 
ducers, 111  NLRB  103,  107,  enforced  by  this  Court,  229  F.  2d 
821 ;  and  see  also  N.  L.  R.  B.  v.  Pamm  Water  Lifter  Co.,  211 
F.  2d  258,  261  (C.  A.  9),  certiorari  denied,  348  U.  S.  829. 
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Respondent's  complaint  in  essence  is  that  there  was 
no  ''direct  proof"  of  Hachenberg's  designation.  As 
already  shown,  Hachenberg's  direct  testimony  was 
unavailable  because  he  was  on  National  Guard  duty 
at  the  time  of  the  hearing.  Respondent,  however, 
cites  no  authority  to  establish  that  such  direct  testi- 
mony is  a  prerequisite  to  a  finding  that  Hachenberg 
had  designated  the  Union  as  his  representative.  In- 
deed, available  authority  is  to  the  contrary,  especially 
where  as  here  respondent  raised  no  challenge  at  the 
time  the  Union  made  its  claim  of  majority  status. 
AT.  L.  B.  B.  V.  Trimiit  of  California,  211  F.  2d  206, 

210  (C.  A.  9)  ;  N.  L.  B.  B.  v.  Parma  Water  Lifter  Co., 

211  F.  2d  258,  261  (C.  A.  9),  certiorari  denied,  348 
U.  S.  829,  and  cases  there  cited.  And  see  A.  N.  P.  A. 
V.  N.  L.  B.  B.,  193  F.  2d  782,  805  (C.  A.  7),  certiorari 
denied,  344  U.  S.  812. 

Respondent  can  draw  no  comfort  from  the  fact  that 
the  antiunion  petition  was  ultimately  signed  by  nine 
employees,  or  a  majority  of  those  constituting  the  ap- 
propriate unit.  As  this  Court  said  in  the  Idaho  Egg 
case,  supra,  229  F.  2d  at  823-824, 

an  employer  may  not  set  up  as  a  justification 
for  its  refusal  to  bargain  with  a  union  the  de- 
fection of  union  meml^ers  which  it  had  itself 
induced  by  unfair  labor  practices,  even  though 
the  consequence  is  that  the  miion  no  longer  has 
the  support  of  a  majority.  In  such  circum- 
stances the  employer  will  be  required  to  bar- 
gain notwithstanding  that  the  union  does  not 
presently  have  a  majority.  N.  L.  B.  B.  v. 
Parma  Water  Lifter  Co.,  9  Cir.,  211  F.  2d  258. 
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CONCLUSION 

The  Board's  order  should  be  enforced. 
Respectfully  submitted, 

Jerome  D.  Fenton, 

General  Counsel, 
Thomas  J.  McDermott, 

Associate  General  Counsel, 
Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 
Arnold  Ordman, 

Attorney, 
National  Labor  Relations  Board, 
July  1958. 


APPENDIX 

The  relevant  provisions  of  the  National  Labor  Re- 
lations Act,  as  amended  (61  Stat.  136,  65  Stat.  601, 
29  U.  S.  C,  Sec.  151,  et  seq.),  are  as  follows: 

Rights  of  Employees 

Sec.  7.  Employees  shall  have  the  right  to 
self -organization,  to  form,  join,  or  assist  labor 
organizations,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to 
engage  in  other  concerted  activities  for  the  pur- 
pose of  collective  bargaining  or  other  mutual 
aid  or  protection,  and  shall  also  have  the  right 
to  refrain  from  any  or  all  of  such  activities 
except  to  the  extent  that  such  right  may  be  af- 
fected by  an  agreement  requiring  membership 
in  a  labor  organization  as  a  condition  of  em- 
ployment as  authorized  in  section  8  (a)  (3). 

Unfair  Labor  Practices 

Sec.  8.  (a)  It  shall  be  an  unfair  labor  prac- 
tice for  an  employer — 

(1)  to  interfere  with,  restrain,  or 
coerce  employees  in  the  exercise  of  the 
rights  guaranteed  in  section  7 ; 

***** 

(5)  to  refuse  to  bargain  collectively  with  the 
representatives  of  his  employees,  subject  to  the 
provisions  of  section  9  (a). 

***** 

(e)  The  Board  shall  have  power  to  petition 
any  circuit  court  of  appeals  of  the  United 
States  (including  the  United  States  Court  of 
Appeals  for  the  District  of  Cohunbia),  or  if  all 
the  circuit  courts  of  appeals  to  which  applica- 
tion may  be  made  are  in  vacation,  any  district 

(16) 
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court  of  the  United  KStates  (mcluding  the  Dis- 
trict Court  of*  the  United  States  I'ur  the  District 
of  Columbia),  within  any  circuit  or  district, 
respectively,  wherein  the  unfair  labor  practice 
in  question  occurred  or  wherein  such  person 
resides  or  transacts  business,  for  the  enforce- 
ment of  such  order  and  for  appropriate  tempo- 
rary relief  or  restraining  order,  and  shaU 
certify  and  file  in  the  court  a  transcript  of  the 
entire  record  in  the  proceedings,  including  the 
pleadings  and  testimony  upon  which  such  order 
was  entered  and  the  findings  and  order  of  the 
Board.  Upon  such  filing,  the  court  shall  cause 
notice  thereof  to  be  served  upon  such  person, 
and  thereupon  shall  have  jurisdiction  of  the 
proceeding  and  of  the  question  determined 
therein,  and  shall  have  power  to  grant  such 
temporary  relief  or  restraining  order  as  it 
deems  just  and  proper,  and  to  make  and  enter 
upon  the  pleadings,  testimony,  and  proceedings 
set  forth  in  such  transcript  a  decree  enforcing, 
modifying,  and  enforcing  as  so  modified,  or  set- 
ting aside  in  whole  or  in  part  the  order  of  the 
Board.  No  objection  that  has  not  been  urged 
before  the  Board,  its  member,  agent,  or  agency, 
shall  be  considered  by  the  court,  unless  the 
failure  or  neglect  to  urge  such  objection  shall 
be  excused  because  of  extraordinary  circum- 
stances. The  findings  of  the  Board  with  re- 
spect to  questions  of  fact  if  supported  by  sub- 
stantial evidence  on  the  record  considered  as 
a  whole  shall  be  conclusive.  *  *  * 

***** 

(f )  Any  person  aggrieved  by  a  final  order  of 
the  Board  granting  or  denying  in  whole  or  in 
part  the  relief  sought  may  obtain  a  review  of 
such  order  in  any  circuit  court  of  appeals  of 
the  United  States  in  the  circuit  wherein  the  un- 
fair labor  practice  in  question  was  alleged  to 
have  been  engaged  in  or  wherein  such  person 
resides  or  transacts  business,  or  in  the  United 
States   Court  of  Appeals  for  the  District  of 


18 

Cohunbia,  by  filing  in  such  court  a  written  peti- 
tion praying  that  the  order  of  the  Board  be 
modified  or  set  aside.  A  copy  of  such  petition 
shall  be  forthwith  served  upon  the  Board,  and 
thereupon  the  aggrieved  party  shall  file  in  tlie 
court  a  transcript  of  the  entire  record  in  the 
proceeding,  certified  by  the  Board,  including 
the  pleading  and  testimony  upon  which  the 
order  complained  of  was  entered,  and  the  find- 
ings and  order  of  the  Board.  Upon  such  filing, 
the  court  shall  proceed  in  the  same  manner  as 
in  the  case  of  an  application  by  the  Board  un- 
der subsection  (e),  and  shall  have  the  same  ex- 
clusive jurisdiction  to  grant  to  the  Board  such 
temporary  relief  or  restraining  order  as  it 
deems  just  and  proper,  and  in  like  manner  to 
make  and  enter  a  decree  enforcing,  modifying, 
and  enforcing  as  so  modified,  or  setting  aside  in 
whole  or  in  part  the  order  of  the  Board;  the 
findings  of  the  Board  with  respect  to  questions 
of  fact  if  supported  by  substantial  evidence  on 
the  record  considered  as  a  whole  shall  in  like 
manner  be  conclusive. 
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No.  15937 

United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 
vs. 

HOWARD-COOPER  CORPORATION, 

Respondent. 


RESPONDENT'S  BRIEF 


On  Petition  for  Enforcement  of  an  Order  of  the 
National  Labor  Relations  Board. 


JURISDICTION 

Appellee  concurs  with  the  jurisdictional  statements 
on  page  1  of  Appellant's  Brief. 

STATEMENT  OF  THE  CASE 

This  case  arose  following  a  charge  by  the  UAW-CIO 
that  the  Howard  Cooper  Corporation  had  violated  the 
National    Labor   Relations   Act,    particularly   Section   8 


(a)(1)  and  8  (a)  (5).  The  Union  apparently  solicited 
some  of  the  employees  in  November,  1955,  but  made  no 
claim  of  representation  until  several  months  later.  The 
Union  claims  it  had  cards  signed  by  a  majority  of  em- 
ployees in  November,  1955.  In  January,  1956,  the  Union 
wrote  the  Central  Point,  Oregon  Branch  of  the  employer, 
claiming  that  it  represented  hte  employees.  The  Union 
followed  this  with  a  petition  for  a  certification  election 
to  which  the  employer  consented.  The  Union  withdrew 
its  petition  for  the  election  and  filed  unfair  labor  prac- 
tice charges,  claiming  that  the  employer  had,  by  talking 
to  the  employees,  violated  the  Act.  The  Trial  Examiner 
and  the  Board  found  against  the  employer  and  the 
Board  is  now  asking  for  enforcement  of  the  order. 

SUMMARY  OF  ARGUMENT 

The  evidence  on  the  record  considered  as  a  whole 
does  not  warrant  the  Board's  finding  that  the  respondent 
violated  Section  8  (a)(1)  and/or  (5)  of  the  National 
Labor  Relations  Act. 

ARGUMENT 

The  Union's  representative  contacted  some  of  the 
employees  of  the  respondent  company  regarding  Union 
affiUation  in  November,  1955  (R.  42).  From  a  unit  of 
twelve  employees,  six  testified  that  they  signed  bargain- 
ing cards  at  that  time  (R.  121,  151,  174,  184,  197,  204). 
A  meeting  was  held  with  the  Union  representative  at 
that  time  which  some  of  the  employees  attended   (R. 


44).  The  testimony  as  to  which  employees  attended  the 
meeting  is  conflicting.  Two  persons,  Whiteside,  the 
Union  representative,  and  Bishop,  an  employee,  both 
stated  that  seven  employees  attended  the  meeting,  but 
Whiteside  and  Bishop  are  not  in  agreement  as  to  which 
employees  attended.  Whiteside,  after  a  little  leading 
from  the  General  Counsel's  Attorney,  named  the  follow- 
ing seven  employees  (R.  45,  46) :  Bishop,  Billups, 
Brown,  Long,  Hachenberg,  Henegar  and  Curtis.  Bishop, 
in  his  testimony,  says  the  following  employees  attended 
(R.  131):  Curtis,  Billups,  Long,  McCoy,  Hachenberg, 
Brown  and  Bishop.  In  other  words,  Whiteside  said 
Henegar  was  present  and  not  McCoy,  and  Bishop  said 
McCoy  was  present  but  not  Henegar.  This  discrepancy 
is  important  as  both  witnesses  are  sure  that  seven  em- 
ployees were  present.  And  seven  employees  the  Union 
must  represent  in  order  to  have  a  majority.  Two  of  the 
above  named  employees,  McCoy  and  Hachenberg,  were 
not  present  at  the  hearing  and  did  not  testify.  It  is  ac- 
knowledged that  McCoy  did  not  sign  a  Union  card,  be- 
cause there  is  no  claim  made  that  he  did  so.  No  card 
signed  by  Hachenberg  was  presented  in  evidence.  The 
General  Counsel's  case  stands  or  falls  on  whether  Hach- 
enberg signed  a  bargaining  card.  Without  Hachenberg, 
the  Union  never  had  a  majority  of  the  employees. 

It  is  claimed  by  the  Union  that  at  a  meeting  in  No- 
vember, some  of  the  employees  asked  the  Union  agent 
to  refrain  from  making  any  claim  of  representation  (R. 
44),  and  it  was  not  until  January,  1956,  that  the  Union 
representative  wrote  the  company,  claiming  that  he 
represented  the  employees  (R.  47).  Within  six  days  of 


his  letter  of  claim,  he  also  filed  a  petition  for  a  certifica- 
tion election  (R.  50). 

An  officer  of  the  company  visited  the  Central  Point 
Branch  in  January  and  talked  with  the  employees.  The 
Board  contends  that  the  company  officer,  by  this  talk, 
violated  the  Act.  There  is  no  question  but  that  employers 
may  talk  to  employees.  Nothing  came  out  of  this  talk 
except  a  coffee  break  for  the  employees.  The  company 
officer  advised  the  employees  that  he  could  not  grant 
any  increases  in  wages  in  view  of  the  Union's  claim  of 
representation  at  that  time.  This  company  has  periodi-  ■ 
cally  given  increases  in  wages  throughout  its  branches, 
during  the  last  several  years,  in  the  month  of  January. 
The  company  officer  would  have  put  the  wage  rate  into 
effect  immediately,  if  he  had  thought  he  would  not  be 
violating  the  National  Labor  Relations  Act  by  doing  so. 
Had  he  put  the  wage  rate  into  effect  immediately,  he 
would  have  been  charged  with  a  violation  of  the  Act, 
and,  because  he  did  not  put  the  wage  rate  into  effect 
immediately,  but,  instead  told  the  employees  he  could 
not  do  it  because  of  this  claim  of  representation,  the 
company  is  charged  with  a  violation  of  the  Act.  In  this 
connection,  it  is  well  to  take  note  that  the  files  and  rec- 
ords of  this  case  contain  full  and  free  affidavits  given  by 
Mr.  Parker,  the  company  officer  abovementioned,  and 
Mr.  Thrash,  the  company  foreman.  In  other  words, 
nothing  was  held  back.  The  National  Labor  Relations 
Board  investigator  on  the  case  was  given  every  coopera- 
tion. The  company  felt  that  it  had  not  violated  the  Act 
and  had  no  intention  of  doing  so. 


As  to  the  claim  of  majority,  seven  employees  were 
required  for  a  majority.  There  is  only  direct  evidence 
that  six  employees  signed  bargaining  cards  and  those  six 
so  testified.  There  is  no  direct  evidence  that  a  seventh, 
Hachenberg,  signed  a  bargaining  card.  It  must  be  borne 
in  mind  that  these  bargaining  cards  were  signed  in  No- 
vember, 1955,  and  the  claim  of  representation  made  in 
January,  1956.  Assuming  that  seven  employees  had 
signed  bargaining  cards,  would  seven  have  still  author- 
ized the  Union  to  represent  them  in  January,  1956,  or 
at  any  later  date?  The  problem  is  not  what  existed  in 
November,  1955,  but  what  was  the  situation  in  January, 
1956.  Could  not  the  seventh  man  have  changed  his  mind 
in  the  interim. 

On  January  12  and  13,  nine  of  the  employees  drew 
up,  signed  and  forwarded  to  the  National  Labor  Rela- 
tions Board  office  in  Portland,  Oregon,  with  copies  to  the 
Union  and  to  the  company,  a  paper,  stating  that  they 
wished  to  withdraw  any  authority  ever  given  the  Union 
and  desired  to  remain  "status  quo."  The  seventh  man, 
Hachenberg,  signed  that  petition.  Would  such  a  peti- 
tion be  forthcoming  if  the  employees  wanted  the  Union 
to  represent  them  in  January  when  the  company  is 
charged  with  refusing  to  bargain?  The  Union  contends 
that  its  representative  advised  several  of  the  employees 
to  sign  the  petition  so  that  the  company  would  not  know 
that  they  were  Union  adherents  (R.  81).  If  that  is  so, 
why  then  did  the  Union  withdraw  its  petition  for  an 
election  by  which  means  the  certification  could  have 
been   determined   once   and   for   all.    That   factor   raises 


considerable   doubt  as  to  the  Union's   majority  at  the 
time  the  company  is  charged  with  the  refusal  to  bragain. 

Therefore,  there  is  no  substantial  evidence  against 
the  employer  on  the  record  as  a  whole,  to  support  a  find- 
ing that  the  employer  unlawfully  interfered  with  the 
rights  of  its  employees  or  refused  to  bargain  with  a  duly 
authorized  representative  of  a  majority  of  its  employees. 

Respectfully  submitted, 

J.  P.  Stirling,  Attorney 
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In  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division 

No.  71250- WM 

In  the  Matter  of 
ZIPCO,  INC.,  a  California  Corporation, 

Debtor. 

IN  PROCEEDINGS  FOR  AN 
ARRANGEMENT 

To  the  Honorable  Judge  of  the  District  Court  of  the 
United  States,  for  the  Southern  District  of 
California,  Central  Division: 

The  petition  of  Zipco,  Inc.,  a  California  Corpora- 
tion, of  the  City  of  Los  Angeles,  County  of  Los 
Angeles,  State  of  California,  engaged  in  the  busi- 
ness of  operating  a  drill  jig  bushing  manufacturing 
business,  respectfully  represents: 

I. 

Your  petitioner  has  had  its  principal  place  of 
business  at  Los  Angeles  within  the  above  judicial 
district  for  a  longer  period  of  the  six  months  im- 
mediately preceding  the  filing  of  this  petition  than 
in  an}^  other  judicial  district. 

II. 

No  bankruptcy  proceeding,  initiated  by  a  petition 
by  or  against  your  petitioner,  is  now  pending. 
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III. 

The  debtor  is  a  person  who  could  become  a  bank- 
rupt under  [2*]  Section  4  of  the  Bankruptcy  Act, 
11  U.S.C.A.  Section  22,  and  is  not  a  municipality, 
railroad,  insurance  or  banking  corporation,  or  a 
building  and  loan  association. 

IV. 

That  your  petitioner  is  unable  to  pay  its  debts  as 
they  mature  and  proposes  an  arrangement  for  the 
payment  of  its  unsecured  creditors  under  Chapter 
XI,  Section  322  of  the  Bankruptcy  Act,  11  U.S.C. 
Section  722,  which  is  contained  in  Exhibit  A  an- 
nexed hereto  and  made  a  part  hereof. 

V. 

That  your  petitioner  will  file  Schedule  A  within 
ten  days  from  the  date  hereof  as  per  Court  Order. 

VI. 

That  your  petitioner  will  file  Schedule  B  within 
ten  days  from  the  date  hereof  as  per  Court  Order. 

VII. 

That  the  statement  attached  hereto,  marked  Ex- 
hibit "1,"  and  verified  by  your  petitioner's  oath, 
contains  a  full  and  true  statement  of  its  executory 
contracts,  as  required  by  the  provisions  of  said  Act. 

Wherefore,  your  petitioner  prays  that  proceed- 
ings may  be  had  upon  this  petition  in  accordance 

*Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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with  the  provisions  of  Chapter  XI  of  the  Act  of 
Congress  relating  to  bankruptcy. 
Dated:  April  4,  1956. 

ZIPCO,  INC., 

A  California  Corporation. 

By  /s/  MILO  M.  TURNER, 
President. 

/s/  ROBERT  H.  SHUTAN, 

Attorney  for  Petitioner.  [3] 

EXHIBIT  A 

In  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division 

No. 

IN  the  Matter  of 
ZIPCO,  INC.,  a  California  Corporation, 

Debtor. 

PROPOSED  PLAN  OF 
ARRANGEMENT 

Zipco,  Inc.,  the  debtor  above  named,  proposes 
the  following  arrangement  with  its  unsecured 
creditors : 

I. 
Classification  of  Unsecured  Creditors 

The  unsecured  debts  of  the  debtor  are  divided 
into  the  following  classes: 
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a.  Expenses  of  administration  incurred  herein 
which  may  be  approved,  allowed  or  ordered  paid  by 
the   Court; 

b.  All  debts  which  have  priority  under  Section 
64a  (2),  (4)  and  (5)  of  the  Act  of  Congress  re- 
lating to  bankruptcy; 

c.  All  unsecured  debts. 

II. 

Provisions  Modifying  or  Altering  the 
Rights  of  Unsecured  Creditors 

The  debtor  joroposes  to  pay  the  unsecured  credi- 
tors in  the  following  manner : 

a.  Administration  expenses —  [4] 

The  debtor  will  pay  the  actual  costs  of  administra- 
tion of  the  debtor  estate  as  fixed  by  the  Court,  and 
the  necessary  amounts  to  be  expended  for  filing 
and  indemnity  fees,  and  the  respective  attorneys  for 
parties  entitled  to  compensation  out  of  this  estate, 
as,  if  and  when  the  same  are  allowed  by  the  Court. 

b.  Priority  debts — 

(1)  Labor  claims.  All  labor  claims  entitled  to 
priority  shall  be  paid  as  soon  as  moneys  are  avail- 
able for  that  purpose,  without  awaiting  formal  con- 
firmation of  this  Plan  of  Arrangement. 

(2)  Tax  claims.  The  debtor  proposes  to  pay  all 
tax  claims  in  full  as  prior  tax  claims  in  such  man- 
ner and  at  such  time  as  the  various  taxing  agencies 
shall  agree. 

c.  To  the  holders  of  claims  in  Class  c,  the  debtor 
proposes  to  pay  one  hundred  per  cent  of  the  amount 


Uoheri  JI.  Shuian  7 

3f  their  claims  by  the  issuance  of  non-interest  bear- 
ing negotiable  promissory  notes  to  each  of  said 
creditors,  said  notes  to  be  payable  in  twenty-four 
3qual  monthly  payments,  the  first  of  said  payments 
to  be  due  sixty  days  after  the  entry  of  an  order 
3onfirming  the  arrangement. 

in. 

Provisions  for  Continuation  of 
Debtor's  Business 

It  is  proposed  that  the  business  of  the  debtor, 
pending  the  confirmation  of  this  proposed  Plan, 
shall  be  continued,  either  by  the  debtor  under  the 
supervision  of  a  creditors  committee,  or  by  a  Re- 
3eiver  to  be  appointed  by  this  Court.  That  the  debtor 
tias  skilled  personnel  in  its  employ;  has  very  con- 
siderable work  in  process  and  has  substantial  and 
satisfactory  orders  for  the  sale  of  its  products, 
rhat  it  would  be  completely  disastrous  to  the  wel- 
fare of  this  business  and  therefore  the  creditors 
that  there  be  an  interruption  or  cessation  of  opera- 
tion; that  the  work  in  process  if  not  completed, 
ivould  have  [5]  the  value  of  a  very  small  fraction 
that  it  would  have  after  being  processed. 

IV. 

Provisions  for  Payment  of  Debts  Incurred 
During  Pendency  of  Arrangement 

All  debts  incurred  after  the  filing  of  the  petition 
and  prior  to  the  confirmation  of  the  arrangement 
?hall  be  paid  in  cash  when  due  and  shall  have 
priority  in  payment  over  debts  affected  by  this 
arrangement. 
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V. 

Jurisdiction  of  the  Court 

The  Court  shall  retain  jurisdiction  until  the  de- 
posit and  distribution  of  the  money  and  notes  pro- 
vided for  in  Article  II  hereof. 

VI. 

That  upon  completion  by  the  debtor  of  the  obliga- 
tions assumed  herein,  these  proceedings  shall  there- 
upon terminate,  and  the  debtor  shall  be  entitled  to 
manage  his  affairs. 

VII. 

Possession  of  Assets 

The  debtor  being  firmly  convinced  that  the  main 
interests  of  creditors  lies  in  the  continuity  of  opera- 
tion of  the  business  would  not  object  to  the  appoint- 
ment of  a  Receiver  by  the  Court,  if  this,  in  the 
opinion  of  the  Court  would  be  in  the  best  interests 
of  creditors;  although  management  of  the  debtor 
is  prepared  and  willing  to  carry  forward  with 
responsible  management  of  an  operation  by  the 
debtor,  subject  to  supervision  of  a  creditors'  com- 
mittee. 

Dated :  At  Los  Angeles,  California,  this  4th  day  of 
April,  1956. 

ZIPCO,  INC., 

A  California  Corporation; 

By  /s/  MILO  M.  TURNER. 
By  /s/  ROBERT  H.  SHUTAN, 

Attorney  for  Debtor.  [6] 
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EXHIBIT  I 

Statement  of  Executory  Contracts 
Zipco,  Inc. 

Monthly 
Obligation 

1.  Lease  on  business  premises 
at  6218  Wilton  Place, 

Jan  and  Charlotte  Lustig,  Lessors $   625.00 

2.  Leases  on  Machinery  and  Equipment 

Boothe  Leasing 1,500.00 

International  Leasing  Corp 189.00 

Masco  Machinery 210.00 

3.  Conditional  Sales  Contract  on  Equipment 

Union  Bank  &  Trust 252.00 

Commercial  Credit  Corp 152.00 

I.B.M 71.00 

Pepsi  Cola  Co 20.00 

Aetna  Factors  Co 500.00 

ZIPCO,  INC., 

By  /s/  MILO  M.  TURNER, 
President. 

State  of  California, 
County  of  Los  Angeles — ss. 

Milo  Turner,  being  first  duly  sworn,  deposes  and 
says  that  the  above  statement  of  executory  contracts 
is  a  full  and  true  statement  thereof. 

/s/  MILO  M.  TURNER. 
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Subscribed  and  sworn  to  before  me  this  4th  day 
of  April,  1956. 

[Seal]        /s/  EGBERT  FEINERMAN, 

Notary   Public   in   and   for   Said 
County  and  State.  [8] 


EXHIBIT  A 

RESOLUTION  AUTHORIZING  FILING  OF 
PETITION  UNDER  CHAPTER  XI  OF 
THE  BANKRUPTCY  ACT 

Whereas,  it  appears  to  be  for  the  best  interests 
of  the  corporation,  and  those  interested  therein, 
that  a  Debtor's  petition  under  Chapter  XI  of  the 
Bankruptcy  Act  be  filed  in  order  to  preserve  the 
assets  of  the  corporation,  and  to  make  an  equitable 
arrangement  with  its  creditors : 

Now,  Therefore,  Be  It 

Resolved:  That  in  the  judgment  of  the  Board  of 
Directors,  it  is  desirable  and  for  the  best  interests 
of  this  corporation,  its  creditors,  stockholders,  and 
other  interested  parties  that  a  petition  be  filed  by 
this  corporation  proposing  an  arrangement  under 
the  provisions  of  Chapter  XI  of  the  Act  of  Con- 
gress relating  to  bankruptcy;  and  it  is  further 

Resolved:  That  petition  under  said  Chapter  XI 
shall  be  filed  as  shall  be  submitted  by  the  President 
of  the  corporation,  and  the  same  hereby  is  approved 
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and  adopted  in  all  respects,  and  the  President  of 
this  corporation  is  hereby  authorized  and  directed 
on  behalf  of  and  in  the  name  of  the  corj^oration  to 
execute  and  verify  such  petition  and  to  cause  the 
same  to  be  filed  with  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California,  Cen- 
tral Division ;  and  it  is  further 

Resolved :  That  the  officers  of  this  corporation  be, 
and  they  hereby  are,  authorized  to  execute  and  file 
all  petitions,  schedules,  lists  and  other  papers,  and 
to  take  any  and  all  action  which  they  may  deem 
necessary  or  proper  with  a  view^  to  the  successful 
termination  of  such  proceedings. 

I,  Stanley  C.  Sorenson,  do  hereby  certify  that  I 
am  the  Secretary  of  Zipco,  Inc.,  a  California  cor- 
poration, and  that  the  above  is  a  full,  true  and  cor- 
rect copy  of  a  resolution  of  the  Board  of  Directors 
of  said  corporation  passed  and  adopted  by  said 
Board  at  a  special  meeting  of  the  Board  of  Direc- 
tors of  said  corporation  duly  held  and  convened  on 
Wednesday,  April  4,  1956,  and  that  the  same  is 
spread  in  full  upon  the  Minute  book  of  the  corpora- 
tion. 

Dated:  April  4,  1956. 

/s/  STANLEY  C.  SORENSON, 
Secretary. 

[Endorsed] :     Filed  April  5,  1956.  [9] 
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[Title  of  District  Court  and  Cause.] 

APPROVAL  OF  DEBTOR'S  PETITION  AND 
ORDER  OF  REFERENCE  UNDER  SEC- 
TION 322  OF  THE  BANKRUPTCY  ACT 

At  Los  Angeles,  in  said  District,  on  April  5,  1956, 
before  the  said  Court  the  petition  of  Zipco,  Inc.,  a 
corporation,  that  he  desires  to  obtain  relief  under  ■ 
Section  322  of  the  Bankruptcy  Act,  and  within  the 
true  intent  and  meaning  of  all  the  Acts  of  Congress 
relating  to  bankruptcy,  having  been  heard  and  duly 
considered,  the  said  petition  is  hereby  approved  ac- 
cordingly. 

It  is  thereupon  ordered  that  said  matter  be  re- 
ferred to  Joseph  J.  Rifkind,  one  of  the  referees  in 
bankruptcy  of  this  Court,  to  take  such  further  pro- 
ceedings therein  as  are  required  by  said  Acts;  and 
that  the  said  Zipco,  Inc.,  shall  attend  before  said 
referee  on  April  12,  1956,  and  at  such  times  as  said 
referee  shall  designate,  at  his  office  in  Los  Angeles, 
California,  and  shall  submit  to  such  orders  as  may 
be  made  by  said  referee  or  by  this  Court  relating  to 
said  matter. 

Witness,  the  Honorable  Wm.  C.  Mathes,  Judge  of 
said  Court,  and  the  seal  thereof,  at  Los  Angeles,  in 
said  District,  on  April  5,  1956. 

JOHN  A.  CHILDRESS, 

Clerk; 

By  /s/  REX  LAWSON, 
Deputy  Clerk. 

[Endorsed]  :     Filed  April  5,  1956.  [10] 
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[Title  of  District  Court  and  Cause.] 

ORDER  APPROVING  APPOINTMENT 
OP  TRUSTEE 

At  Los  Angeles,  in  said  district,  on  the  31st  day 
of  May,  1956,  Irving  I.  Bass,  of  Los  Angeles,  Cali- 
fornia, having  been  appointed  trustee  of  the  estate 
of  the  above-named  bankrupt  by  the  creditors  of 
said  bankrupt,  as  provided  in  the  Act  of  Congress 
relating  to  bankruptcy. 

It  Is  Ordered  that  the  appointment  of  said  Irving 
I.  Bass,  as  trustee  be,  and  it  hereby  is,  approved, 
and  the  amount  of  his  bond  is  fixed  at  $5,000.00  dol- 
lars. 

JOSEPH  J.  RIFKIND, 
Referee  in  Bankruptcy. 

[Endorsed]:     Filed  May  31,  1956.  [12] 


[Title  of  District  Court  and  Cause.] 

ADJUDICATION  OF  BANKRUPTCY 

At  Los  Angeles,  Calif.,  in  said  District,  on  the  11th 
day  of  May,  1956. 

The  petition  of  the  debtor  for  an  arrangement 
under  Chapter  XI  of  the  Bankruptcy  Act  filed  on 
the  5th  day  of  April,  1956,  having  been  withdrawn 
and  said  debtor  having  consented  to  being  adjudged 
a  bankrupt  under  the  Act  of  Congress  relating  to 
bankruptcy,  and  there  being  no  opposing  interest; 
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It  is  adjudged  that  the  said  Zipco,  Incorporated, 
is  a  bankrupt  under  the  Act  of  Congress  relating  to 
bankruptcy. 

/s/  JOSEPH  J.  RIFKIND, 

Referee  in  Bankruptcy. 

[Endorsed] :     Filed  May  15,  1956.  [11] 


[Title  of  District  Court  and  Cause.] 

PROOF  OF   CLAIM  AND 
POWER  OF  ATTORNEY 

(1)     Name  of  Claimant:  Robert  H.  Shutan. 

State  of  California, 
County  of  Los  Angeles — ss. 

Robert  H.  Shutan,  of  433  South  Beverly  Drive, 
City  of  Beverly  Hills,  County  of  Los  Angeles,  State 
of  California,  being  duly  sworn,  deposes  and  says: 

That  the  above-named  bankrupt  was  at  and  be- 
fore the  filing  by  or  against  him  of  the  petition  for 
adjudication  of  bankruptcy,  and  still  is,  justly  and 
truly  indebted  or  liable  to  Robert  H.  Shutan  in  the 
sum  of  $1,531.45. 

That  the  consideration  of  said  debt  or  liability  is 
as  follows:  Wages  earned  within  3  months  preced- 
ing the  commencement  of  these  proceedings  as  evi- 
denced by  payroll  checks  (as  per  attached  Exhibit) 
all  of  which,  together  with  all  rights  and  claims  per- 


Robert  H.  Shut  an  15 

taining  thereto  for  full  and  valuable  consideration 
were  duly  assigned  to  claimant. 

That  no  part  of  said  debt  or  liability  has  been  paid 
and  that  there  are  no  set-olfs  or  counterclaims 
thereto;  that  said  claimant  does  not  hold,  and  has 
not,  nor  has  any  person  by  his  order,  or  to  depo- 
nent's knowledge  or  belief,  for  his  use,  had  or  re- 
ceived, any  security  or  securities  for  said  debt  or 
liability;  that  the  instrument  upon  which  said  debt 
or  liability  is  founded  is  attached  hereto,  or  is  lost 
or  destroyed  as  set  forth  in  the  affidavit  attached 
hereto;  that  no  note  or  other  negotiable  instrument 
has  been  received  for  said  debt  or  liability,  or  any 
part  thereof,  except  such  as  is  attached  hereto ;  and 
that  no  judgment  has  been  rendered  on  said  debt  or 
liability,  or  any  part  thereof,  except  as  herein  stated. 

Designation  of  Address  to  Which  Notices  Shall  Be 
Addressed : 

Said  claimant  hereby  requests  that  all  notices  to 
which  he  may  be  entitled  shall  be  addressed  to  the 
person  named  in  the  foregoing  Power  of  Attorney, 
at  his  address  as  therein  designated;  if  no  person 
is  named  in  said  Power  of  Attorney,  said  claimant 
requests  that  said  notices  be  sent  to  him  at  the  fol- 
lowing address: 

433  South  Beverly  Drive, 
Beverly  Hills,  California. 

/s/  ROBERT  H.  SHUTAN, 

Deponent. 
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Subscribed,  sworn  to  and  acknowledged  before  me 
this  19th  day  of  June,  1956. 


[Seal]        /s/  ROSE  BERGER, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

[Endorsed] :    Filed  June  21,  1956.  [13] 
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[Title  of  District  Court  and  Cause.] 

OBJECTIONS  TO  CLAIMS  AND  NOTICE  OF 
HEARING  OF  OBJECTIONS 

The  undersigned,  the  duly  elected,  qualified  and 
acting  Trustee  in  Bankruptcy  herein,  files  his  ob- 
jections to  claims  which  have  been  filed  in  these  pro- 
ceedings, and  as  and  for  his  objections  thereto,  al- 
leges as  foUows: 

Robert  H.  Shutan, 

433  South  Beverly  Drive, 

Beverly  Hills,  California. 

Claim  No.  79— Amount:  $1,531.45. 

This  claim  is  based  on  alleged  assignments  of 
checks  issued  for  wages  to  employees  of  the  bank- 
rupt. Your  Trustee  is  informed  and  believes  that 
in  fact  no  wages  were  assigned  to  the  claimant; 
that  in  fact  the  bankrupt  and  not  the  claimant  paid 
the  claimants,  and  upon  such  pajnuent  these  checks 
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became  the  property  of  the  bankrupt  who  then  as- 
signed the  same  to  the  claimant  and  that  the  same 
therefore  did  not  constitute  the  assignment  of  wages 
or  wage  claims  to  the  claimant.  The  California  law 
requires  consent,  in  writing,  of  the  spouse  of  one 
who  assigns  wages  and  provides  that  any  assign- 
ment without  the  consent  of  the  wife  is  void.  Your 
petitioner  is  informed  and  believes  that  the  claimant 
did  not  comply  with  this  requirement  and  therefore 
alleges  the  alleged  assignments  to  be  void. 

This  claim  is  for  legal  services  rendered  in  the 
filing  of  Chapter  XI  proceedings  and  is  excessive. 
The  Court  should  determine  the  correct  amount  of 
the  claim  and  allow  the  same  as  a  general  unsecured 
claim  only. 

Wherefore,  your  Trustee  prays  that  his  Objec- 
tions be  heard  and  appropriate  Orders  be  made  in 
the  premises. 

/s/  IRVINO  J.  BURNS, 

Trustee  in  Bankruptcy. 

To  the  Above  Creditors  and  Their  Attorneys: 

You  Are  Hereby  Notified  that  the  Trustee  in 
Bankruptcy  herein  has  made  and  filed  herein  his 
written  Objections  to  claims,  as  hereinbefore  set 
forth,  and  the  same  have  been  set  for  hearing  be- 
fore the  Honorable  Joseph  J.  Rifkind,  Referee  in 
Bankruptcy  in  the  Federal  Building,  Los  Angeles, 
California,  on  the  9th  day  of  July,  1957,  at  the  hour 
of  10:00  o'clock  a.m. 
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Dated:  June  17,  1957. 

CRAIG,  WELLER  & 
LAUGHARN, 

By  /s/  WILLIAM  E.  BARTLEY, 

Attorneys  for  Trustee. 

[Endorsed]  :    Filed  June  21,  1957.  [15] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT,  CONCLUSIONS  OF 
LAW  AND  ORDER  RE  CLAIM  OF  ROB- 
ERT H.  SHUTAN 

The  matter  of  the  Trustee's  objections  to  the  prior 
wage  claim  of  Robert  H.  Shutan  in  the  amount  of 
$1,531.45,  designated  by  the  Court  as  Claim  No.  79, 
having  come  on  for  hearing  before  the  undersigned 
Referee  in  Bankruptcy  on  July  9,  1957,  at  10:00 
o'clock  a.m.,  and  the  matter  having  been  continued 
from  time  to  time  until  August  8,  1957,  at  2:00 
o'clock  p.m.,  at  which  time  the  said  matter  was  regu- 
larly called  and  came  on  regularly  for  hearing,  the 
Trustee  appearing  by  and  through  his  counsel, 
Craig,  Weller  &  Laugharn,  by  William  E.  Bartley 
of  counsel,  and  the  claimant  appearing  in  propria 
persona,  and  evidence  both  oral  and  documentary 
having  been  offered  and  received  into  evidence,  and 
the  Court  being  fully  advised  in  the  premises,  the 
Court  does  hereby  make  the  following  Findings  of 
Fact,  Conclusions  of  Law  and  Order  based  thereon : 
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Findings  of  Fact 

I. 

That  at  all  times  herein  mentioned,  Milo  M. 
Turner  [18]  was  the  President,  sole  stockholder  and 
general  manager  ever  since  the  formation  of  the 
bankrupt  corporation.  That  all  of  the  debts  of  said 
corporation  set  forth  in  the  schedules  on  file  were 
contracted  by  and  under  the  control  and  direction 
of  said  Milo  M,  Turner. 

II. 

That  for  some  time  prior  to  bankruptcy  and  until 
immediately  prior  to  bankruptcy,  said  Milo  M. 
Turner  was  the  only  acting  officer  and  director  of 
the  bankrupt  corporation;  that  immediately  prior 
to  the  filing  of  the  bankruptcy  proceedings  herein, 
said  Milo  M.  Turner  appointed  and  designated  one 
Stanley  M.  Sorenson  as  Secretary  of  the  bankrupt 
corporation  solely  for  convenience  and  in  order  that 
he  could  sign  the  Petition  for  Arrangement  and 
schedules  of  assets  and  liabilities  under  Chapter  XI 
of  the  Bankruptcy  Act,  as  Secretar}^,  with  said  Milo 
M.  Turner  as  President. 

III. 

That  several  days  prior  to  the  filing  of  the  ar- 
rangement proceedings,  and  on  or  about  March  28, 
1956,  Milo  M.  Turner  consulted  Robert  H.  Shutan, 
an  attorney  at  law,  relative  to  the  financial  affairs 
of  and  for  the  purpose  of  filing  arrangement  pro- 
ceedings on  behalf  of  the  bankrupt  corporation,  and 
said  attorney  did  prepare  and  cause  to  be  filed  a 
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Petition  for  Arrangement  under  Chapter  XI  of 
the  Bankruptcy  Act  and  he  did  represent  said  bank- 
rupt corporation  in  connection  therewith  and  the 
bankruptcy  proceedings  ensuing  therefrom. 

IV. 

That  Milo  M.  Turner  prior  to  the  filing  of  the 
Petition  for  Arrangement  under  Chapter  XI  by  the 
bankrupt  corporation,  paid  various  wage  claims  of 
the  bankrupt  corporation  with  checks  of  the  bank- 
rupt corporation  which  were  dishonored  by  the  bank 
upon  which  the  same  were  drawn  because  of  in- 
sufficient funds.  That  [19]  said  Milo  M.  Turner 
thereupon  paid  said  employees  in  cash  for  the  vari- 
ous payroll  checks  of  the  bankrupt  corporation 
which  had  not  been  honored  by  the  bank,  and  which 
checks  thereupon  were  delivered  to  the  said  Milo  M. 
Turner  by  the  payees  and  holders  of  said  checks 
totalling  the  sum  of  $1,531.45. 

V. 

That  on  or  about  April  4th,  1956,  Milo  M.  Turner 
transferred  and  delivered  to  Robert  H.  Shutan  in 
payment  of  his  retainer  of  $1,500.00  for  the  legal 
services  rendered  and  to  be  rendered  as  aforesaid 
the  said  checks  which  had  been  turned  over  to  Milo 
M.  Turner,  referred  to  in  the  preceding  paragraph. 
That  Robert  H.  Shutan  has  filed  a  priority  wage 
claim  based  upon  said  checks  delivered  to  him.  That 
the  Trustee  has  objected  to  the  priority  of  said  claim 
as  a  priority  wage  claim  and  to  the  reasonable  value 
of  the  charge  of  said  claimant. 
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VI. 

That  Robert  H.  Shutan  acted  as  the  attorney  of 
record  for  the  bankrupt  corporation  both  in  Chapter 
XI  proceedings  and  subsequent  bankruptcy  pro- 
ceedings, after  adjudication. 

Conclusions  of  Law 

I. 

That  said  bankrupt  corporation  is  the  alter  ego  of 
Milo  Turner  and  he  is  generally  liable  for  the  debts 
of  said  corporation  contacted  under  his  supervision 
and  control.  That  Robert  H.  Shutan  was  in  a  fidu- 
ciary relationship  with  the  bankrupt  corporation 
and  with  Milo  M.  Turner.  That  any  claims  that  Milo 
M.  Turner  has  should,  in  equity  and  good  conscience, 
be  subordinated  in  payment  to  general  creditors. 
That  Robert  H.  Shutan,  as  his  attorney  and  at- 
torney for  the  corporation,  and  as  assignee,  stands 
in  no  better  position  than  would  be  assignor,  Milo 
M.  Turner.  [20] 

II. 

That  if  Milo  M.  Turner  had  asserted  a  claim 
based  upon  the  above-mentioned  checks,  the  said 
claim  would  not  have  been  entitled  to  priority  under 
Section  64-a(2)  of  the  Bankruptcy  Act,  and  the 
said  claim  would  have  been  subordinated  in  pay- 
ment to  the  payment  of  all  other  general  claims  on 
file  in  the  within  bankruptcy  proceeding. 

III. 
That  Robert  H.  Shutan  could  obtain  no  greater 
rights  than  his  assignor,  Milo  M.  Turner. 
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TV. 

That  the  fee  of  Robert  H.  Shutan,  as  attorney 
for  the  bankrupt,  is  subject  to  determination  and 
review  by  the  Court  under  Section  60-d  of  the  Bank- 
ruptcy Act,  United  States  Code,  Title  XI,  Chapter 
6,  Section  96. 

Order 

It  Is  Hereby  Ordered  that  Claim  No.  79  of  Robert 
H.  Shutan  in  the  amount  of  $1,531.45  is  hereby  de- 
nied any  prior  status ;  and 

It  Is  Further  Ordered  that  the  said  claim  is  al- 
lowed as  a  general  unsecured  claim  only;  and 

It  Is  Further  Ordered  that  the  said  claim  be,  and 
the  same  is,  hereby  subordinated  in  payment  to  the 
payment  of  all  other  general  unsecured  claims 
herein ;  and 

It  Is  Further  Ordered  that  denial  of  this  claim 
shall  be  without  prejudice  of  the  right  of  Robert  H, 
Shutan  to  duly  present  Petition  for  Fees  as  At- 
torney for  the  Bankrupt  to  this  Court. 

Dated  September  4,  1957. 

/s/  JOSEPH  J.  RIFKIND, 

Referee  in  Bankruptcy. 

Received  September  3, 1957. 

[Endorsed]  :    Filed  September  4,  1957.  [21] 
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[Title  of  District  Court  and  Cause.] 

PETITION  FOR  REVIEW  OF 
REFEREE'S  ORDER 

To  the  Honorable  Joseph  J.  Rifkind,  Referee  in 
Bankruptcy : 

The  petition  of  Robert  H.  Shutan  respectfully 
represents : 

1.  That  your  petitioner  is  a  creditor  of  the  above- 
named  bankrupt  and  a  claimant  in  this  estate. 

2.  That  on  the  4th  day  of  September,  1957,  an 
Order  was  made  by  the  Referee  herein,  and  filed  in 
this  Court,  a  copy  whereof  is  hereto  annexed, 
marked  '^ Exhibit  A"  and  made  a  part  hereof. 

3.  Your  petitioner  being  aggrieved  by  the  said 
Order  prays  for  a  review  thereof  and  complains  that 
the  Court  committed  error  in  making  the  said  Order 
in  the  particulars  as  set  forth  in  the  following  para- 
graphs. 

4.  The  Referee  erred  in  respect  to  said  Order, 
in  that  the  Referee's  Finding  Number  I  is  clearly 
erroneous  in  that  said  Finding  is  not  supported  by 
the  evidence  adduced  at  the  hearing  on  said  [22] 
matter. 

5.  The  Referee  erred  in  respect  to  said  Order,  in 
that  the  Referee's  Findings  of  Fact  Number  II  is 
clearly  erroneous  in  that  said  Finding  is  not  sup- 
ported by  the  evidence  adduced  at  the  hearing  on 
said  matter. 
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6.  The  Referee  erred  in  respect  to  said  Order,  in 
that  the  Referee's  Finding  of  Fact  Number  III  is 
clearly  erroneous  to  the  limited  extent  that  said 
Finding  might  be  regarded  as  implying  that  March 
28th,  1956,  was  the  date  on  which  Robert  H.  Shutan 
was  employed  as  attorney  on  behalf  of  the  bankrupt 
corporation,  the  uncontradicted  evidence  being  that 
Robert  H.  Shutan  was  retained  on  behalf  of  the 

bankrupt  corporation  on  April  4th,  1956. 

7.  The  Referee  erred  in  respect  to  said  Order, 
in  that  the  Referee's  Finding  of  Fact  Number  IV 
is  clearly  erroneous,  in  that  the  Referee  omits  to 
find  (line  1,  page  3,  of  said  Findings)  that  the  cash 
with  which  Milo  M.  Turner  paid  said  employees, 
constituted  personal  funds  of  said  Milo  M.  Turner 
and  not  funds  of  the  bankrupt  corporation,  this 
being  the  uncontradicted  evidence  adduced  at  the 
hearing  on  said  matter. 

8.  The  Referee  erred  in  respect  to  said  Order,  in 
that  the  Referee's  Conclusion  of  Law  Number  I  is 
clearly  erroneous.  The  Conclusion  that  the  bankrupt 
corporation  is  the  alter  ego  of  Milo  Turner  and 
said  Milo  Turner  is  generally  liable  for  the  debts 
of  said  corporation  is  not  supported  by  the  evidence 
adduced  at  said  hearing.  The  Conclusion  that  Rob- 
ert H.  Shutan  was  in  a  fiduciarv  relationship  with 
the  bankrupt  corporation  fails  to  state  the  date  of 
the  commencement  of  said  fiduciary  relationship; 
and  there  is  no  evidence  to  support  a  conclusion 
that  Robert  H.  Shutan  was  in  a  fiduciary  relation- 
ship with  the  bankrupt  corporation  prior  to  April 
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1th,  1956.  The  Conclusion  that  Robert  H.  Shutan 
5vas  in  a  fiduciary  relationship  with  Milo  M.  Turner 
as  an  individual  is  not  supported  by  any  [23]  evi- 
ience  adduced  at  said  hearing. 

9.  The  Referee  erred  in  respect  to  said  Order, 
in  that  the  Referee's  Conclusion  of  Law  Number  II 
is  clearly  erroneous  in  law,  in  concluding  that  Milo 
M.  Turner  would  not  have  been  entitled  to  priority 
iinder  Section  64  a (2)  of  the  Bankruptcy  Act,  for 
a  claim  based  upon  the  above-mentioned  payroll 
3hecks  for  which  he  paid  full  cash  consideration  out 
of  his  personal  funds. 

10.  The  Referee  erred  in  respect  to  said  Order, 
in  that  the  Referee's  Conclusion  of  Law  Number 
[II  is  clearly  erroneous. 

11.  The  Referee  erred  in  respect  to  said  Order, 
in  that  the  Referee's  Conclusion  of  Law  Number 
IV  that  the  fee  of  Robert  H.  Shutan,  as  attorney 
for  the  bankrupt,  is  subject  to  determination  and 
review  by  the  Court  under  Section  60  b  of  the  Bank- 
ruptcy Act.  Assuming  a  typographical  error  in  the 
Referee's  Order  and  that  Section  60  d  of  the  Bank- 
ruptcy Act  is  the  Section  to  which  reference  was 
made,  the  said  Conclusion  of  the  Referee  is  likewise 
and  equally  clearly  erroneous,  it  being  assumed  that 
the  "fee"  referred  to  in  said  Conclusion  of  Law^  is 
the  assignment  to  Robert  H.  Shutan  of  the  subject 
payroll  checks,  it  being  indisputably  established  that 
no  payment  was  made  to  said  Robert  H.  Shutan  by 
or  from  the  funds  of  the  bankruj^t  corporation. 
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Wherefore,  your  petitioner  prays  that  said  Order 
be  reviewed  by  a  Judge  of  this  Court  and  that  the 
Referee  promptly  prepare  and  transmit  to  the  Clerk 
thereof  his  Certificate  thereon,  together  with  a  state- 
ment of  the  questions  presented  and  a  transcript  of 
the  evidence  taken  at  the  hearing  or  a  summary 
thereof  and  all  exhibits  therein  offered. 

Dated  September  12th,  1957. 

/s/  ROBERT  H.  SHUTAN, 
In  Pro.  Per. 

Duly  verified. 

[Endorsed] :    Filed  September  13,  1957.  [24] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  ON  REVIEW  OF  REFEREE'S 
ORDER  OF  SEPTEMBER  4,  1957 

To :  Hon.  William  C.  Mathes,  United  States  District 
Judge : 

The  undersigned,  Joseph  J.  Rifkind,  a  Referee  in 
Bankruptcy  of  the  above-entitled  court,  does  hereby 
certify  as  follows: 

Statement  of  Case 

The  petitioner  on  review  filed  a  priority  claim  on 
June  21,  1956,  which  has  been  designated  upon  the 
court's  records  as  Claim  No.  79,  in  the  amount  of 
$1,531.45.  The  trustee  in  bankruptcy  on  June  21, 
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■  1957,  filed  an  o])jecti()ii  to  the  allowance  of  said 
claim,  which  was  sustained  by  the  court.  The  claim- 
ant, feeling  aggrieved  by  the  order  disallowing  said 
claim  as  a  priority  claim  and  subordinating  the  same 
as  a  general  claim  to  the  payment  of  the  debts  of 
the  bankrupt  corporation,  has  filed  his  petition  for 
review. 

Summary  of  Evidence 

The  bankrupt  was  adjudicated  on  May  11,  1956. 
Debts  are  scheduled  in  amount  of  $171,101.03.  There 
will  be  very  little,  if  any,  dividend  payable  to  gen- 
eral unsecured  creditors.  Irving  I.  Bass  ever  since 
May  21,  1956,  has  been  and  now  is  the  duly  ap- 
pointed, qualified,  and  acting  trustee  in  bankruptcy 
in  this  matter. 

Milo  M.  Turner  has,  ever  since  the  inception  and 
formation  of  the  bankrupt  corporation,  been  its 
President,  sole  stockholder,  and  general  manager. 
All  of  the  debts  of  the  bankrupt  corporation  set 
forth  in  the  schedules  on  file  were  contracted  by 
the  bankrupt  corporation  under  the  control  and 
domination  of  said  Milo  M.  Turner.  That  for  some 
time  prior  to  bankruptcy  and  until  immediately 
preceding  the  filing  of  the  bankruptcy,  said  Milo  M. 
Turner  was  the  sole  officer  and  director  of  the  bank- 
rupt corporation.  That  immediately  prior  to  the  fil- 
ing of  the  bankruptcy  proceedings  said  Milo  M. 
Turner  appointed  and  designated  one  Stanley  M. 
Sorenson  as  Secretary  of  the  bankrupt  corporation. 
That  said  appointment  and  designation  of  Stanley 
M.  Sorenson  as  Secretary  was  solely  for  the  conven- 
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ience  of  Milo  M.  Turner  and  in  order  that  the  Peti- 
tion for  Arrangement  and  Schedule  of  Assets  and 
Liabilities  could  be  filed  by  the  president  and  sec- 
retary of  the  corporation. 

That  prior  to  the  filing  of  the  bankruptcy  pro- 
ceedings said  Milo  M.  Turner  caused  the  bankrupt 
corporation  to  issue  checks  to  numerous  of  its  em- 
ployees in  payment  of  the  services  rendered  by  them 
to  the  corporation.  That  the  payroll  checks  issued 
by  said  bankrupt  corporation  under  the  domination 
and  control  of  said  Milo  M.  Turner  were  dishonored 
by  the  bank  upon  which  the  same  were  drawn  be- 
cause the  bankrupt  corporation  had  insufficient 
funds  on  deposit  with  which  to  pay  said  checks.  That 
said  Milo  M.  Turner,  after  said  checks  had  been 
dishonored,  borrowed  funds  and  paid  said  employees 
in  cash.  That  said  employees  upon  receiving  such 
cash  delivered  said  dishonored  checks  to  said  Milo 
M.  Turner  and  that  said  dishonored  checks  so  turned 
over  and  delivered  to  Milo  M.  Turner  totalled  the 
sum  of  $1,531.45. 

That  shortly  prior  to  the  filing  of  the  bankruptcy 
(arrangement)  proceedings  said  Milo  M.  Turner 
consulted  Robert  H.  Shutan,  an  attorney  at  law, 
relative  to  the  financial  difficulties  of  the  bankrupt 
corporation  and  for  the  purpose  of  filing  an  arrange- 
ment proceeding  on  its  behalf.  That  on  or  about 
April  4,  1956,  being  the  day  prior  to  the  filing  of 
the  bankruptcy  proceeding,  Milo  M.  Turner  trans- 
ferred and  delivered  to  said  Robert  H.  Shutan,  said 
dishonored   payroll   checks   totalling   $1,531.45,    in 
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payment  of  the  retainer  of  said  Robert  H.  Shutan  in 
the  sum  of  $1,500.00  for  legal  services  rendered 
and  to  be  rendered  by  him  in  said  bankruptcy 
proceedings. 

That  said  Robert  H.  Shutan  on  June  21,  1956, 
filed  a  priority  claim  which  has  been  designated  on 
the  court's  record  as  Claim  No.  79,  for  the  sum  of 
$1,531.45.  That  thereafter  on  June  21,  1957,  the 
trustee  in  bankruptcy  filed  objections  to  the  allow- 
ance of  said  claim  as  a  priority  claim  and  also  on 
the  ground  that  the  amount  paid  to  said  Robert  H. 
Shutan  for  legal  services  rendered  and  to  be  ren- 
dered in  connection  with  said  bankruptcy  proceedings 
was  excessive  and  that  the  reasonable  amount  to  be 
allowed  to  the  attorney  for  the  bankrupt  should  be 
fixed  and  determined  by  this  court. 

That  based  upon  the  facts  as  herein  set  forth  the 
referee  determined  that  said  claimant  was  not  en- 
titled to  a  priority  claim  and  that  said  claim  if  it 
was  a  general  claim  should  be  subordinated  to  the 
payment  of  all  other  general  claims  of  the  bankrupt 
estate.  The  referee  in  making  said  ruling  did  so 
upon  the  basis  that  the  bankrupt  corporation  was 
for  all  intents  and  purposes  the  alter  ego  of  Milo  M. 
Turner  and  that  the  money  advanced  to  or  expended 
on  behalf  of  said  corporation  was  a  capital  inves- 
ment  but  if  it  were  a  claim  that  it  should  upon  Avell 
established  equitable  principles  be  subordinated  to 
the  payment  of  the  debts  of  the  corporation  incurred 
under  the  domination  and  control  of  its  principal 
stockholder. 
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The  referee  further  determined  that  Robert  H. 
Shiitan  as  attorney  for  the  bakrupt  corporation,  re- 
tained in  connection  with  advising  it  in  regard  to 
its  financial  difficulties  and  for  the  purpose  of  filing 
arrangement  proceedings  on  its  behalf  was  not  a 
bona  fide  purchaser  for  value  Init  an  assignee  with 
notice  that  said  checks  transferred  to  him  had  been 
dishonored  and  with  knowledge  of  the  relationship 
which  said  Milo  M.  Turner  bore  to  the  corporation 
and  as  such  assignee,  he  could  not  acquire  any 
gi'eater  rights  and  should  not  be  placed  in  any  more 
favorable  position  than  that  of  his  assignor,  Milo 
M.  Turner. 

The  order  sustaining  the  objection  to  the  claim 
Y%'as  expressly  made  without  j^rejudice  to  the  right 
of  Robert  H.  Shutan  to  duly  present  a  petition  for 
fees  as  attorney  for  the  banki'upt  in  due  course  of 
administration,  so  that  a  reasonable  allowance  could 
be  made  for  services  rendered. 

Order  of  Referee  in  Bankruptcy 

The  findings  of  fact  and  conclusions  of  law  are 
incorporated  in  and  made  part  of  the  order  dated 
September  4,  1957,  from  which  the  review  has  been 
taken. 

Questions  Presented  on  Review 


The   Petition   for  Review   assei-ts   the   following 
errors,  to  wit : 

1.     That  findings  of  fact  Xos.  1,  2,  3  and  4  are 
erroneous  as  not  being  supported  by  the  evidence. 
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2.  That  conclusions  of  law  Nos.  1,  2,  3  and  4  are 
erroneous  as  not  being  supported  by  the  evidence. 

3.  That  the  order  is  erroneous  for  the  reason 
that  the  conclusions  of  law  are  not  supported  by  the 
evidence. 

Documents  Transmitted  AVith  Certificate  on  Review 

There  are  transmitted  with  this  Certificate  on 
Review  the  following  documents,  to  wit: 

1.  Priority  claim  of  Robert  H.  Bhutan  filed  Juno 
21, 1956,  designated  upon  the  court's  record  as  Claim 
No.  79,  for  the  sum  of  $1,531.45. 

2.  Objection  of  Trustee  in  Bankruptcy  to  Prior- 
ity Claim  of  Robert  H.  Shutan  filed  June  21,  1957. 

3.  Claimant's  Exhibit  No.  1  introduced  at  the 
hearing  on  August  8,  1957. 

4.  Findings  of  Fact,  Conclusions  of  Lrw  a^.d 
Order  dated  September  4,  1957. 

5.  Petitioii  for  Review  of  Robert  H.  Shutaii  filed 
September  13,  1957. 

6.  Transcript  of  hearing  on  August  8,  1957. 

7.  Notice  of  Filing  of  Certificate  on  Review 
dated  October  16,  1957. 

The  delay  in  transmitting  the  Certificate  on  Re- 
view was  occasioned  by  the  fact  that  the  petitioner 
on  review  belatedly  ordered  the  transcript  written 
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up  and  the  transcript  was  not  received  from  the 
court  reporter  until  October  15,  1957. 

Dated:  October  16,  1957. 

Respectfully  transmitted, 

/s/  JOSEPH  J.  RIFKIND, 

Referee  in  Bankruptcy. 

[Endorsed] :     Filed  October  16,  1957. 


\ 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  FILING  CERTIFICATE 
ON  REVIEW 

To:  Robert  H.  Bhutan,  Claimant  in  Propria  Per- 
sona and  Craig,  Weller  &  Laugharn,  Attorneys 
for  trustee  in  bankruptcy. 

Notice  is  hereby  given  that  the  undersigned  Ref- 
eree in  Bankruptcy  has  this  date  filed  with  the  clerk 
of  the  above-entitled  court  his  Certificate  on  Re^dew 
of  the  Order  dated  September  4,  1957. 

Rule  204(d)  of  the  court  provides  that  the  re- 
viewing party,  within  ten  (10)  days  after  the  mail- 
ing of  the  notice  of  the  filing  of  the  certificate  on 
review,  shall  serve  upon  the  respondent  and  file  with 
the  clerk  in  duplicate  a  memorandum  of  points  and 
authorities,  and  that  the  respondent  shall  in  like 
manner,  serve  and  file  a  reply  memorandum  of 
points  and  authorities  within  five  (5)  days  there- 
after. 
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Dated:  October  16,  1957. 

/s/  JOSEPH  J.  RIFKIND, 

Referee  in  Bankruptcy. 

[Endorsed] :     Filed  October  16,  1957.  [27] 


[Title  of  District  Court  and  Cause.] 

OPINION 

Irving  R.  Kaufman,  D.  J. 

This  is  a  petition  for  review  of  an  order  by  the 
referee  in  bankruptcy  denying  the  allowance  of  a 
priority  claim  in  the  amount  of  $1,531.45. 

The  bankrupt  vvais  adjudicated  on  May  11,  1956. 
Prior  to  the  filing  of  the  Petition  for  Arrangement 
under  Chapter  XI,  the  bankrupt  corporation  in  pay- 
ment of  various  wage  claims  against  it  issued  a  num- 
ber of  checks  which  were  subsequently  dishonored 
by  the  bank  upon  which  they  were  drawn  because 
of  insufficient  funds.  Thereupon  Milo  M.  Turner, 
an  officer,  director  and  sole  shareholder  of  the  bank- 
rupt corporation,  personally  borrowed  outside  funds 
and  paid  the  employees  in  cash  recei^dng  in  exchange 
the  dishonored  checks  totalling  $1,531.45.  On  April 
4,  1956,  the  day  before  the  filing  of  the  bankruptcy 
proceedings,  Milo  M.  Turner  transferred  and  de- 
livered to  claimant,  Robert  H.  Shutan,  these  dis- 
honored payroll  checks  in  payment  of  a  $1,500  re- 
tainer of  Mr.  Shutan  for  legal  services  rendered 
and  to  be  rendered  by  him  in  the  bankruptcy  pro- 
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ceedings.  Upon  receipt  of  these  checks  claimant  as- 
sumed the  responsibility  of  preparing  and  filing  the 
necessary  bankruptcy  papers  and  representing  [50] 
the  bankrupt  corporation  in  the  ensuing  proceed- 
ings. I 

The  claimant  alleging  a  valid  assignment  of  a 
wage  claim,  filed  on  June  21,  1956,  his  priority  claim 
under  Section  64(a)  (2)  of  the  Bankruptcy  Act,  11 
U.S.C.,  Section  104(a)(2).  It  is  claimant's  conten- 
tion that  these  checks  having  been  delivered  to 
Turner  for  good  and  valuable  consideration  paid 
out  of  Turner's  own  funds,  the  rights  inherent  in 
such  checks  vested  personally  in  Turner  and  that 
the  subsequent  assignment  transferred  such  rights 
to  claimant.  Objections  to  the  allowance  of  this 
claim  were  duly  filed  by  the  trustee  and  upon  sub- 
mission of  the  issue  to  the  referee  a  decision  ad- 
verse to  the  claimant  was  rendered.  The  referee  in 
disallowing  the  claim  did  so  on  the  ground  that  the 
bankrupt  corporation  was  for  all  intents  and  pur- 
poses the  alter  ego  of  Milo  M.  Turner  and  that  the 
money  advanced  to  or  expended  on  behalf  of  the 
bankrupt  corporation  was  a  capital  investment.  The 
referee  found  in  effect  that  the  payment  by  Mr. 
Turner  in  exchange  for  the  dishonored  checks, 
rather  than  operating  as  an  assignment,  merely 
cancelled  the  wage  obligation  of  the  corporation  and 
that  the  assignment  of  these  payroll  checks  to  the 
claimant  created  no  greater  rights  in  him  than  those 
possessed  by  Turner.  [51]  The  referee  further  con- 
cluded that  the  lesral  fee  of  the  claimant  was  sub- 


Rohert  H.  Shutan  35 

ject  to  determination  and  review  by  the  court  under 
the  provisions  of  Section  60(d)  of  the  Bankruptcy 
Act,  11  U.S.C,  Section  60(d). 

The  sole  issue  to  be  resolved  on  this  review  is 
whether  the  evidence  adduced  at  the  hearing  before 
the  referee  is  sufficient  to  support  the  finding  that 
the  bankrupt  corporation  was  the  alter  ego  of  Milo 
M.  Turner.  The  basis  for  the  referee's  determination 
was  that  Milo  M.  Turner  was  the  president,  sole 
shareholder  and  general  manager  of  the  bankrupt 
ever  since  its  formation;  that  the  corporate  debts 
Avere  contracted  by  him  and  under  his  direction  and 
control;  and  that  for  some  time  prior  to  the  filing 
of  the  bankruptcy  petition  he  was  the  only  acting 
officer  and  director  of  the  bankrupt  corporation. 

In  a  proceeding  of  this  kind  I  m.ust  accept  the 
referee's  findings  of  fact  unless  clearly  erroneous. 
However,  in  the  instant  case,  I  find  that  even  if  I 
adopt  all  the  underlying  facts  supporting  the  ref- 
eree's conclusions  they  are  still  insufficient  in  law 
to  establish  the  relationship  by  which  the  bankrupt 
corporation  is  to  be  regarded  as  the  alter  ego  of 
Milo  M.  Turner.  The  mere  fact  that  all  of  the  cor- 
porate stock  is  held  by  one  person  w^ho  exercises  sole 
control  over  the  corporation  is  insufficient  to  [52] 
justify  disregarding  the  corporate  entity.  Hollyr^^ood 
Cleaning  &  Pressing  Co.  v.  Hollywood  Laundry 
Service,  217  Cal.  124,  17  P.  2d  709  (1932)  ;  Norens 
Realty  Co.  v.  Consolidated  A.  &  T.  Co.,  80  Cal.  App. 
2d  879,  182,  P.  2d  593  (1947).  Before  a  court  may 
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disregard  the  fiction  of  separate  corporate  existence 
it  must  appear  that : 

"the  observance  of  the  fiction  of  separate  ex- 
istence would,  under  the  circumstances,  sanc- 
tion a  fraud  or  promote  injustice.  Bad  faith 
in  one  form  or  another  must  be  shown  *  *  *" 
Hollywood  Cleaning  &  Pressing  Co.  v.  Holly- 
wood Laundry  Service,  supra,  at  129,  17  P.  2d 
at  711. 

See  also  Wenban  Estate  v.  Hewlett,  193  Cal.  675, 
696,  227  Pac.  723,  731  (1924). 

In  the  instant  case  there  is  no  charge  that  the  ; 
monies  used  to  pay  the  wage  arrearages  belonged  ; 
to  the  bankrupt  corporation.  Rather  the  uncontra- 
dicted evidence  discloses  that  the  sums  were  loaned 
to  Mr.  Turner  by  third  parties  and  prior  to  pay- 
ment were  his  own  personal  property.  As  such  there 
is  no  element  of  bad  faith  or  impropriety  in  the 
use  of  these  sums  to  reimburse  the  employees  of 
the  corporation  for  the  value  of  their  services.  The 
piercing  of  the  corporate  veil  here  would  work  a 
requirement  on  the  sole  shareholder  of  this  bank- 
rupt corporation  to  turn  over  his  own  property  to 
pay  the  corporate  debts  and  expenses  of  corporate 
bankruptcy  administration  in  [53]  the  absence  of  a 
showing  of  fraud  on  creditors.  See  5  A  Remington, 
Bankruptcy  154  (5th  ed.  1953) ;  Re  Burlingame 
Products  Co.  V.  Mackay,  170  F.  2d  29  (C.A.  9,  1948). 
I  must  conclude,  therefore,  that  on  the  basis  of  the 
facts  before  him  the  referee  was  in  error  in  con- 
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eluding  that  the  bankrupt  corporation  was  the  alter 
ego  of  its  sole  stockholder. 

Section  64(a)(2)  of  the  Bankruptcy  Act  pro- 
vides that  a  claim  for  wages  earned  within  three 
months  preceding  bankruptcy  is  entitled  to  priority. 
Such  a  claim  may  be  freely  assigned  and  will  carry 
with  it  into  the  hands  of  the  assignee  the  same 
priority  it  had  in  the  hands  of  the  original  owner. 
3  Collier,  Bankruptcy  2096-97  (14th  ed.  1956) ;  See 
Shropshire  Woodliff  &  Co.  v.  Bush,  204  U.  S.  186 
(1907).  It  is  immaterial  that  the  assignment  be 
made  to  a  stockholder  of  the  bankrupt  corporation. 
In  re  Door  Pump  and  Mfg.  Co.,  125  F.  2d  610 
(CCA.  7,  1942)  a  group  of  stockholders  paid  em- 
ployees of  the  corporation  the  amount  of  their  claims 
for  services  in  return  for  an  assignment  of  such 
wage  claims.  Although  under  the  applicable  Wis- 
consin law  the  shareholders  were  personally  liable 
for  unpaid  wage  claims  the  court  allowed  the  prior- 
ity of  the  assigned  wage  claims  holding  that  the 
payment  to  employees  did  not  operate  to  extinguish 
the  debt.  This  [54]  case  is  dispositive  of  the  con- 
tention made  in  the  present  proceeding  that  Turner 
as  shareholder  and  director  cannot  personally  re- 
ceive an  assignment  of  the  claims  of  the  corporation 
employees. 

The  transactions  involved  here,  when  placed  in 
proper  perspective,  amount  to  an  expenditure  by 
Turner  of  some  $1,500  out  of  his  oTvn  pocket  for 
legal  services  to  be  rendered  by  claimant.  Payment 
to  claimant  was  made  by  an  assignment  of  the  wa^e 
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claims  which  enjoyed  priorit}"  under  Section  64 
(a)(2).  This  procedure  was  apparently  invoked  in 
order  that  the  available  cash  in  the  possession  of 
Turner  be  used  to  satisfy  the  wage  demands  of  the 
corporate  employees  who  were  more  in  need  of  im- 
mediate cash  than  was  claimant.  If  Turner  had  not 
expended  the  $1,500  out  of  his  own  pocket  in  return 
for  the  dishonored  checks  which  he  subsequently 
assigned  to  claimant,  the  trustee  in  bankruptcy 
AYOuld  have  priority  claims  filed  by  the  wage  earn- 
ers in  the  sum  of  $1,500  and,  in  addition,  a  claim 
filed  under  Section  64- (a)(1)  by  counsel  for  fees 
for  the  legal  services  rendered  in  connection  with 
the  bankruptcy  proceedings.  Since  the  net  result 
under  such  circumstances  would  subject  the  assets 
of  the  bankrupt  corporation  to  priority  claims  in 
excess  of  $1,500  the  creditors  of  the  bankrupt  are 
better  off  under  the  arrangement  here  employed  by 
which  only  one  priority  [55]  claim  of  $1,500,  rather 
than  two,  was  asserted  against  the  corporation. 

Turner  owed  nothing  to  the  bankrupt  corporation 
and  his  payment  to  the  wage  earners  must  be  re- 
garded as  a  mere  gratuitous  act  on  his  part.  Such 
payment  did  not  increase — but  if  anything  decreased 
— the  obligations  the  trustee  would  be  required  to 
pay. 

Having  determined  that  the  bankrupt  corporation 
was  not  the  alter  ego  of  Milo  M.  Turner  and  that 
the  assignment  of  the  wage  claims  to  Turner  was 
valid  and  effective,  the  subsequent  assignment  to 
claimant  as  payment  for  a  retainer  of  his  legal  serv- 
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ices  did  not  involve  funds  of  the  corporation  and 
the  referee's  determination  that  the  attorney's  fee 
is  subject  to  review  by  the  court  under  Section 
60(d)  is  erroneous. 

The  referee's  determination  is  set  aside  and  the 
claim  for  $1,531.45  is  to  be  accorded  priority  status. 
Settle  order. 

Dated  December  30,  1957. 

/s/  IRVING  R.  KAUFMAN, 
U.  S.  D.  J. 

[Endorsed]  :     Filed  December  30,  1957.  [56] 


[Title  of  District  Court  and  Cause.] 

ORDER  SETTING  ASIDE  ORDER  OF  REF- 
EREE AND  ACCORDING  PRIORITY 
STATUS  TO  CLAIM 

The  above-entitled  matter,  having  come  on  regu- 
larly for  hearing  before  the  above-entitled  Court, 
the  Honorable  Irving  R.  Kaufman,  District  Judge, 
on  the  16th  day  of  December,  1957,  at  10:00  o'clock 
a.m.  upon  the  petition  of  Robert  H.  Shutan  for 
review  of  an  Order  by  the  Referee  in  Bankruptcy 
denying  the  allowance  of  a  priority  claim  in  the 
amount  of  $1,531.45;  Robert  H.  Shutan,  claimant, 
appearing  in  propria  persona  and  Craig,  Weller  & 
Laugharn  by  William  E.  Bartley  appearing  for 
and  on  behalf  of  Irving  I.  Bass,  Trustee  in  Bank- 
ruptcy; and  the  matter  having  been  argued  before 
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the  Court  and  submitted  for  the  Court's  advisement 
upon  such  oral  argument  and  upon  written  Memo- 
randa of  Points  and  Authorities,  and  the  Court  hav- 
ing duly  considered  the  same,  now,  in  accordance 
with  the  written  Opinion  of  this  Court,  filed  on 
December  30th,  1957,  it  is  hereby 

Ordered  as  follows : 

1.  That  the  Referee's  determination  of  this  mat- 
ter as  set  forth  in  the  Referee's  Order  herein  dated 
September  4th,  1957,  [57]  is  hereby  set  aside; 

2.  The  claim  of  Robert  H.  Shutan  in  the  amount 
of  $1,531.45  shall  be  accorded  priority  status  and 
is  hereby  allowed  as  a  prior  claim  in  said  amount. 

Dated  January  17,  1958. 

/s/  IRVING  R.  KAUFMAN, 

United  States  District  Judge. 

Approved  as  to  Form  Pursuant  to  Rule  7  a,  as 
Amended : 

CRAIO,  WELLER  & 
LAUGHARN, 

By  /s/  WILLIAM  E.  BARTLEY, 

Attorneys  for  Irving  I.  Bass, 
Trustee  in  Bankruptcy. 

[Endorsed]  :  Filed  and  entered  January  21,  [58] 
1958. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  the  Trustee  in  Bank- 
ruptcy, Irving  I.  Bass,  in  the  above-entitled  matter, 
hereby  appeals  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  "Judgment  on 
Review"  made  and  entered  by  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  Central  Division,  on  January  21,  1957. 

Dated  February  14,  1958. 

CRAIG,  WELLER  & 
LAUGHARN, 

By  /s/  WILLIAM  E.  BARTLEY, 

Attorneys  for  Trustee. 

[Endorsed] :    Filed  February  14,  1958.  [59] 
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[Title  of  District  Court  and  Cause.] 

APPELLANT'S  STATEMENT  OF 
POINTS  ON  APPEAL 

Comes  Now  Irving  I.  Bass,  Appellant  and  Trustee 
in  Bankruptcy  for  the  estate  of  Zipco,  Inc.,  a  Cali- 
fornia corporation,  and  presents  herewith  his  points 
on  which  he  intends  to  rely  in  supi3ort  of  his  con- 
tention that  the  District  Court  erred: 
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1.  Erred  in  reversing  the  Order  of  the  Referee, , 
dated  September  4,  1957. 

2.  Erred  in  failing  to  affirm  the  Order  of  the 
Referee,  dated  September  4,  1957. 

3.  Erred  in  setting  aside  Findings  of  Fact  Num-  | 
bers  I,  II,  III,  IV,  V  and  VI,  dated  September  4,  J 
1957.  ' 

4.  Erred  in  setting  aside  Conclusion  of  Law 
Number  I. 

A.  In  not  finding  Milo  M.  Turner  was  the  alter 
ego  of  the  bankrupt; 

B.  In  not  finding  that  irrespective  of  alter  ego, 
''Any  claims  Milo  M.  Turner  has  should,  in  equity 
and  good  conscience,  be  subordinated  in  payment 
to  general  creditors." 

C.  In  not  finding  ''that  Robert  H.  Shutan,  as 
his  [64]  attorney  and  attorney  for  the  corporation, 
and  as  assignee,  stands  in  no  better  position  that 
the  would  be  assignor,  Milo  M.  Turner." 

5.  Erred  in  setting  aside  Conclusions  of  Law 
Numbers  II,  III  and  IV. 

6.  Erred  in  not  approving  and  adopting  all  of 
the  aforesaid  Findings  of  Fact  and  Conclusions  of 
Law. 

Dated  February  19,  1958. 

CRAIG,  WELLER  & 
LAUGHARN, 
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By  /s/  WILLIAM  E.  BARTLEY, 
Attorneys  for  Irving  I.  Bass,  Trustee  in  Bankruptcy 
for  Estate  of  Zipco,  Inc.,  a  California  Corpora- 
tion, and  Appellant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :    Filed  February  21,  1958.  [65] 


In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division 

In  Bankruptcy,  No.  71,250— WM 


In  the  Matter  of 
ZIPCO,  INC., 


Bankrupt. 


Before  the  Honorable  Joseph  J.  Rifkind,  Referee 
in  Bankruptcy. 

REPORTER'S  TRANSCRIPT  OF  HEARING 
ON  OBJECTION  TO  CLAIM  #79  OF 
ROBERT  H.  SHUTAN  FOR  $1,531.45,  ON 
THURSDAY,  AUGUST  8,  1957,  AT  2:00 
O'CLOCK  P.M. 

Appearances : 

For  the  Trustee: 

CRAIG,  WELLER  &  LAUGHARN,  By 
WILLIAM  E.  BARTLEY,  ESQ. 

For  the  Claimant : 

ROBERT  H.  SHUTAN,  ESQ. 
(In  Pro.  Per.) 
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Thursday,  August  8,  1957,  2:00  P.M.  | 

The  Referee:  In  the  Matter  of  Zipco,  Inc.,  Ob-  i 
jection  to  Claim  #79  of  Robert  H.  Shutan  forrj 
$1,531.45.  I 

Mr.  Shutan :  Ready  for  the  claimant  in  pro.  per., 
your  Honor. 

Mr.  Bartley:     Ready  for  the  Trustee. 

The  Referee:    Very  well,  proceed. 

Mr.  Bartley:  If  your  Honor  please,  the  Trus- 
tee's position  on  the  claim  in  the  last  portion,  itt 
contains  an  objection  that  the  claim  is  void  due  to 
the  failure  to  secure  consent  of  the  wife.  That  was 
put  in  through  error  in  the  objection,  and  is  not  a 
valid  basis  of  objection.  I  would  like  to  have  the 
record  show  that  was  put  in  through  error.  | 

The  Referee:    Very  well. 

As  I  understand  your  objection  it  is: 

(1)  You  hold  that  it  is  not  a  valid  assignment 
of  a  wage  claim  entitling  the  assignee  to  priority 
under  Section  64-A(2) ;  and 

(2)  That  the  amount  is  excessive,  and  I  assume  ■ 
that  you  are  referring  to  Section  60-D  of  the  Bank- 
ruptcy Act.  Is  that  coirect? 

Mr.  Bartley:     That  is  correct. 

The  Referee:    Very  well,  you  may  proceed. 

Mr.  Bartley:  The  Trustee  will  call  Mr.  Milo* 
M.  [2*]  Turner. 

The  Referee:  Mr.  Turner,  come  forward  and  be- 
sworn,  please. 


i 


♦Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 


Rohcri  H.  Shutan  45 

MILO  M.  TURNER 

called  as  a  witness  on  behalf  of  the  Trustee,  being 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: 

The  Referee:  Please  be  seated  and  state  your 
full  name. 

The  Witness:     Milo  M.  Turner. 

Mr.  Bartley:  Can  we  dispense  with  the  usual 
foundational  questions  as  to  his  position  in  the  cor- 
poration, and  so  forth?  We  have  examined  this  wit- 
ness on  nmnerous  occasions,  or  do  you  want  the 
record  to  be  complete? 

Mr.  Shutan:  I  think  we  probably  ought  to  have 
a  complete  record  in  this. 

We  can  stipulate  he  was  an  officer  and  director 
and  shareholder  of  the  bankrupt  corporation. 

Direct  Examination 
By  Mr.  Bartley: 

Q.  Mr.  Turner,  what  office  did  you  hold  in  the 
bankrupt  corporation,  Zipco,  Inc.? 

A.     President. 

Q.  At  the  time  of  bankruptcy  were  there  any 
other  [3]  active  officers  in  Zipco,  Inc.,  other  than 
yourself?  A.    Yes. 

Q.    What  other  officers  were  there? 

A.  The  day  we  filed  bankruptcy,  Stanley  C. 
Sorenson. 

Q.  Isn't  it  a  fact  that  Mr.  Stanley  C.  Sorenson 
became  an  officer  merely  for  convenience  to  sign 
the  schedules  in  banki'uptcy  ? 
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(Testimony  of  Milo  M.  Turner.) 

Mr.  Shiitan:  If  your  Honor  please,  I  will  object 
to  the  question  as  being  leading. 

The  Referee:     The  question  is  overruled. 

You  may  answer  the  question. 

The  Witness:     Yes. 

Q.  (By  Mr.  Bartley)  :  At  the  time  of  bank- 
ruptcy who  o\^Taed  any  stock  in  Zipco,  Inc.? 

A.     Just  myself. 

Q.  Did  any  other  person  or  party  ever  own  any 
stock  in  Zipco,  Inc.,  other  than  yourself? 

A.     No,  sir. 

Q.  At  the  time  of  bankruptcy  had  Zipco,  Inc., 
actually  issued  any  stock? 

Mr.  Shutan:  I  will  object  to  that  as  being  irrele- 
vant. I  don't  see  what  it  has  to  do  with  wage  claims. 

The  Referee:  At  this  moment  I  don't  either.  I 
assimie  it  is  preliminary  at  this  time. 

What  is  the  purpose  of  these  last  few  questions 
that  I  have  been  permitting  to  go  in  here?  If  they 
are  [4]  preliminary,  what  connection  does  it  have 
with  the  claim  and  the  objection  thereto? 

Mr.  Bartley:     I  will  make  an  ofler  of  proof. 

The  Referee :  Please  tell  me  what  the  materiality 
of  it  is. 

Mr.  Bartley :  The  connection  is  to  show  the  iden- 
tity between  Mr.  Turner  and  the  corporation,  and  to 
show  that  probably  in  fact  it  was  an  alter  ego ;  that 
he  was  the  corporation. 

Mr.  Shutan:     That  is  no  issue  here. 

The  Referee:  Let's  assume  for  the  sake  of  argu- 
ment he  v:as  an  alter  eg^o.  How  would  that  affect 
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(Testimony  of  Milo  M.  Turner.) 

the  validity  of  the  assignment  or  the  reasonableness 

of  the  amount  *? 

Mr.  Bartley:  I  guess  the  correct  time  to  ask 
these  questions  would  be  in  the  rebuttal,  but  it  is 
anticipated  that  the  claimant  will  claim  that  Mr. 
Turner  as  distinguished  from  the  corporation 
picked  up  the  labor  claim  checks  which  were  as- 
signed to  the  claimant,  and  the  corporation,  there- 
fore, didn't  cancel  the  obligation  owing  on  labor 
checks,  and  the  claim  therefore  is  a  valid  assign- 
ment. 

The  Referee:  Let  me  hear  from  you  in  connec- 
tion with  your  objection,  Mr.  Shutan. 

Mr.  Shutan:  There  is  a  claim  filed  here  on  the 
basis  of  wage  checks.  There  is  an  objection  filed  to 
the  claim  on  the  basis  that  denial  that  the  wages 
were  [5]  assigned,  and  a  claim  that  the  bankrupt 
and  not  the  claimant  paid  the  claimants.  There  is 
no  issue  here  involving  the  structure  of  the  corpo- 
ration or  the  relation  of  the  corporation  to  the  indi- 
vidual, Milo  Turner,  and  I  deny  that  it  is  the 
burden,  as  applied  by  counsel,  of  the  claimant  who 
has  heretofore  filed  a  verified  proof  of  claim,  to,  as 
part  of  the  claimant's  case,  put  on  evidence  as  to  the 
nature  of  the  corporation  or  the  structure  of  the 
corporation. 

The  burden  is  on  the  objecting  party  to  show 
some  defect  in  the  claim,  and  there  is  no  issue  upon 
which  I  have  been  advised  by  the  pleadings  here 
alxuit  the  structure  of  the  corporation. 
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(Testimony  of  Milo  M.  Turner.) 

The  Referee:  The  objection  is  overruled.  Answer 
the  question.  Do  you  recall  the  question? 

The  Witness:     No,  sir. 

The  Referee:  Was  any  stock  actually' issued,  is 
my  recollection.  Is  that  correct '^ 

Mr.  Bartley:     That  is  correct. 

The  Witness:     Yes,  sir. 

Q.     (By  Mr.  Bartley) :     To  whom  was  it  issued? 

A.     To  myself. 

Q.  Was  there  ever  a  permit  secured  from  the 
State  of  California  Corporation's  Commissioner  to 
issue  stock?  A.     Yes. 

Mr.  Shutan:  May  my  objection  be  deemed  to  go 
to  this  [6]  whole  line  of  questioning? 

The  Referee:     Yes. 

Q.  (By  Mr.  Bartley) :  Mr.  Turner,  did  you  per- 
sonally guarantee  any  of  the  obligations  of  Zipco, 
Inc.  ?  A.     Yes,  I  did. 

Q.  Approximately  how  much  in  dollars  and 
cents  worth  of  obligations  of  this  corporation  did 
you  guarantee?  A.     I  don't  remember. 

Q.  Do  you  recall  any  of  the  accounts  that  you 
did  guarantee? 

A.     No,  I  am  not  sure,  two  or  three  of  them. 

Q.  Did  you  personally  guarantee  an  account 
with  S.C.O.?  A.     Yes,  I  believe  I  did. 

Q.  Did  you  personally  guarantee  an  account 
with  Aetna  Factors  Corporation? 

A.     No,  I  don't  believe  I  did  guarantee  that. 

Q,  Did  you  personally  guarantee  the  payment  of 
some  sums  to  a  Mr.  Harry  Halts? 
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The  Referee:  Aren't  we  getting  pretty  far  away 
from  a  preliminary  question? 

I  overruled  the  objection  because  I  felt  that  coun- 
sel couldn't  prove  his  case  all  at  one  time,  but  I 
I  think  we  are  getting  away  from  preliminary  ques- 
tions. The  Court  does  not  see  the  materiality  of 
these  last  few  questions. 

Mr.  Bartley:  Yes,  your  Honor.  I  will  withdraw 
the  [7]  last  question. 

The  Referee:  I  am  willing  to  let  you  be  heard 
if  you  can  show  me  the  materiality  of  it,  but  I  don't 
see  it  at  the  moment. 

Q.  (By  Mr.  Bartley) :  Are  you  acquainted  with 
Mr.  Shutan?  A.     Yes. 

Q.  When  did  you  first  become  acquainted  Avith 
Mr.  Shutan? 

A.  When  I  hired  him  to  represent  Zipco  to  file 
under  a  Chapter  XI  proceeding. 

Q.  That  was  approximately  how  long  prior  to 
the  time  that  the  petition  was  actually  filed? 

A.  Four  or  five  days,  to  the  best  of  my  recollec- 
tion. 

Q.  Did  you  make  any  agreement  with  Mr.  Shu- 
tan regarding  the  means  by  which  this  compensation 
would  be  paid?  A.     Yes. 

Q.  What  was  the  discussion  between  you  and 
Mr.  Shutan? 

Mr.  Shutan:  If  coimsel  will  limit  his  questions 
to  the  discussion  regarding  the  compensation,  I 
won't  object. 
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Q.     (By  Mr.   Bartley) :     Relating  to   compensa-  \ 
Hon  is  the  way  that  I  meant  the  question.  [8] 

A.  He  wanted  $1,500  as  a  retainer,  and  I  didn't 
have  it,  nor  did  the  corporation. 

I  said  I  would  see  what  I  could  do  about  raising 
the  money,  after  I  got  home,  that  is. 

In  the  meantime  I  had  received  $1,000  in  cash 
from  a  man  by  the  name  of  Robinson,  and  I  asked 
my  wife  to  borrow  $1,500  on  her  furniture,  and  out 
of  this  $2,500  I  had  picked  up  approximately  $1,500 
in  employees'  checks.  In  other  words,  I  had  them 
endorse  it,  and  I  had  given  them  the  cash. 

Then  I  had  retained  the  checks,  and  I  thought  I 
could  turn  those  in  and  get  the  cash  back. 

However,  I  talked  to  Mr.  Shutan  over  the  phone, 
and  I  said,  "I  don't  have  $1,500,  but  I  can  assign 
these  labor  checks  to  you  in  lieu  of  your  retainer." 

He  was  a  little  hesitant  about  it,  but  he  finally 
consented  to  do  that. 

Q.  What  connection  did  Mr.  Robinson  have  with 
you? 

A.  He  was  a  superintendent  of  Zipco  in  produc- 
tion. 

Q.     I  couldn't  hear  your  answer. 

A.     He  was  superintendent  of  production. 

The  Referee:     What  is  that  man's  name? 

The  Witness:     R-o-b-i-n-s-o-n. 

The  Referee:    What  is  his  first  name  or  initial? 

The  Witness :    Richard  R.,  I  believe. 

Q.  (By  Mr.  Bartley)  :  Did  you  inform  Mr.  Rob- 
inson [9]  the  purpose  of  obtaining  this  $1,000  ?  I 
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A.  No.  He  owed  it  to  me,  and  he  sold  Sierra 
Coffee  Corporation.  When  he  sold  that  he  gave  me 
the  $1,000  which  he  owed  to  me.  Actually  he  owed 
me  more  than  that,  but  it  was  a  part  payment  of 
what  he  owed  me. 

Mr.  Bartley:     I  have  no  further  questions. 

The  Referee :     You  may  cross-examine. 

Mr.  Shutan:    I  have  no  cross-examination. 

The  Referee:  Do  you  want  to  call  him  as  your 
own  Avitness  now? 

Mr.  Shutan:     May  I  withdraw  my  comment? 

No,  I  have  no  cross-examination.  I  would  like  to 
reserve  my  examination  of  Mr.  Turner  until  it  is 
my  case  in  chief. 
P   The  Referee :     You  may  step  down. 

Mr.  Turner,  resume  the  stand.  I  would  like  to  ask 
you  a  few  questions. 

Q.  Mr.  Turner,  attached  to  the  proof  of  claim 
of  Robert  H.  Shutan,  which  appears  upon  the  court 
records  as  claim  No.  79,  are  photostats  of  numerous 
checks.  I  want  you  to  look  those  checks  over,  and 
I  will  ask  you  if  those  are  the  checks  that  you  picked 
up,  to  use  your  expression,  from  your  employees 
after  you  received  the  $1,000  cash  from  Mr.  Robin- 
son, and  your  wdfe  had  borrowed  $1,500  on  her 
furniture?  A.     Yes.  [10] 

Q.  Were  these  checks  all  issued  to  employees  of 
Zipco?  A.    Yes,  sir. 

Q.  Had  they  all  bounced,  to  use  the  vernacular; 
had  they  been  returned  by  the  bank  for  insufficient 
funds  ? 
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A.  I  don't  know  if  they  had  or  not,  all  of  them; 
some  of  them  had. 

Q.  In  any  event,  you  picked  up  the  checks  from 
the  employees  of  Zipco  and  you  paid  them  cash  ? 

A.    Yes. 

Q.  How  long  did  you  have  these  checks  in  your 
possession  before  you  made  this  arrangement  with 
Mr.  Shutan? 

A.  Not  very  long,  sir;  some  of  them  a  week, 
some  of  them  two  days.  Probably  they  were  all  about 
the  same  time. 

Q.  I  note  that  one  of  the  checks  attached  to  this 
proof  of  claim  is  a  check  in  favor  of  R.  A.  Robinson 
for  $124.50,  dated  February  24,  1956.  Is  that  the 
same  Mr.  Robinson  who  paid  you  the  $1,000  ? 

A.    Yes. 

Q.  And  calling  your  attention  to  that  date,  the 
fact  that  the  bankruptcy  proceedings,  that  is,  the 
Chapter  XI  proceedings  were  filed  April  11,  1956, 
and  this  check  is  dated  February  24,  1956,  does  that 
refresh  your  recollection  as  to  how  long  you  had 
this  check  in  your  [11]  possession? 

A.     No.  I  didn't  have  it  very  long.  He  had  held  it. 

Q.     Even  though  it  is  dated 

A.  When  the  company  was  hard  up  a  lot  of  em- 
ployees were  very  loyal,  and  they  held  their  checks 
rather  than  cash  them,  because — ^well,  some  of  the 
employees  like  Sorenson  and  Robinson  held  their 
checks  quite  awhile,  as  long  as  they  were  able  to. 

Q.     Most  of  these  checks  were  issued  some  time 
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before   bankruptcy.   Many   of  them   are   February 

checks,  and  some  are  March  checks.  I  think  the  last 

one  issued  is  dated  March  30,  1956,  to  Lawrence 

Delorto. 

A.  There  was  a  keeper  in  the  place  at  all  times. 
We  couldn't  discount  the  receivables. 

Q.     By  that  you  mean  a  Sheriff's  keeper? 

A.     Yes. 

Q.  In  other  words,  someone  attached  the  place 
of  business  and  put  a  keeper  in  charge? 

A.    Yes. 

Q.  How  long  was  the  keeper  there  before  Mr. 
Shutan  filed  the  Chapter  XI  on  your  behalf? 

A.     About  60  days. 

The  Referee:  As  a  result  of  the  Court's  ques- 
tions do  either  counsel  have  further  questions? 

Sometimes  when  the  Court  asks  questions  it 
prompts  [12]  counsel  to  ask  further  questions. 

Mr.  Bartley :     I  have  one  or  two  questions. 

Q.  (By  the  Referee) :  Mr.  Turner,  you  were 
actually  managing  this  corporation,  were  you  not? 
By  that  I  mean  in  addition  to  being  president  you 
were  the  general  manager  in  charge  of  the  corpora- 
tion? A.     I  was  the  responsible  ofQcer. 

Q.    You  signed  checks? 

A.    Yes,  but  the  bookkeeping  was  not  done  by  me. 

Q.     You  hired  and  fired  the  persoimel? 

A.  I  had  the  final  word,  but  the  general  manager 
was  the  one  that  made  the  recommendation,  aiid  I 
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generally  did  what  lie  said.  I  didn't  know  too  much 

about  that  type  of  business. 

Q.  You  were  in  charge  of  the  financing  of  the 
corporation  ? 

A.  I  was  supposed  to  be  in  charge  of  raising  the 
money.  I  countersigned  the  checks  with  other  people. 

Mr.  Bartley:  If  your  Honor  please,  I  have  no 
further  questions. 

Cross-Examination 
By  Mr.  Shutan: 

Q.  Mr.  Turner,  I  show  you  a  typewritten  letter, 
which  appears  to  he  an  original,  dated  April  4, 
1956,  consisting  of  a  page  and  one-half.  On  page  2 
appears  the  [13]  signature  bearing  the  name  "Milo 
M.  Turner. ' '  Is  that  your  signature  ?  A.     Yes. 

Q.     Do  you  recognize  this  letter?  A.     Yes. 

Q.  This  is  a  letter  by  which  you  retained  me  on 
behalf  of  the  corporation  to  file  the  Chapter  XI 
proceeding  on  behalf  of  the  corporation  and  in 
which  you  agreed  that  the  compensation  should  be 
$1,500  as  a  retainer,  and  which  you  assigned  or 
purported  to  assign  to  me  wage  checks  of  employees 
of  Zipco  totaling  $1,531.45.  Is  that  correct? 

A.    Yes. 

Mr.  Shutan:  I  would  like  to  have  this  marked, 
so  I  can  go  forward  with  my  questioning. 

The  Referee:  The  letter  from  Milo  M.  Turner 
to  Robert  H.  Shutan  dated  April  4,  1956,  will  be 
received  as  Claimant's  No.  1. 
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CLAIMANT'S  EXHIBIT  No.  1 

April  4,  1956. 
Mr.  Robert  H.  Shiitan, 
Attorney  at  Law, 
433  South  Beverly  Dr., 
Beverly  Hills,  Calif. 

Dear  Mr.  Shutan : 

Zipco,  Inc.,  of  which  I  am  President,  Director 
and  major  shareholder,  has  desired  to  employ  your 
legal  services  for  the  purpose  of  preparing  and 
filing  Chapter  XI  proceedings  on  behalf  of  the 
corporation  and  generally  representing  it  in  pursuit 
of  the  successful  arrangement  thereunder.  However, 
the  corporation  has  no  funds  with  which  to  pay  you 
a  retainer  for  such  services.  In  consideration  of  your 
agi'eeing  to  act  as  counsel  for  the  corporation,  I 
agree  to  pay  you  the  sum  of  Fifteen  Hundred 
($1,500.00)  Dollars  as  retainer  therefor,  and  in 
connection  with  and  in  payment  of  the  substantial 
portion  thereof,  I  hereby  hand  you  and  also  assign 
and  transfer  to  you  all  of  my  interest  in  and  to  the 
following  payroll  checks  of  Zipco,  Inc. : 

Fayee  Date  Amount 

Charles  K.  Ailev 2/29/56  $        1.81 

Bart  Pierce  3/16/56  25.26 

Charles  K.  Alley  2/24/56  85.14 

R.  A.  Robinson 2/24/56  124.50 

Inez  L.  Marek 3/  2/56  65.22 

Ernest  R.  Kolehmainen 3/  9/56  135.02 

Inez  L.  Marek 3/  9/56  57.81 
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Sylvester  A.  Marek  3/  9/56  $     36.42 

Jean  Kerwin 3/  9/56  80.90 

Milo  M.  Turner 3/  9/56  97.00 

Stanley  C.  Sorenson  3/  9/56  78.90 

Gus  Langensiepen  3/16/56  85.14 

Bill  Scott 3/16/56  74.81 

Stanley  C.  Sorenson 3/16/56  80.90 

Marge  Helper 3/16/56  61.55 

Jean  Kerwin 3/16/56  80.90 

Milo  M.  Turner  3/16/56  97.00 

Stanley  C.  Sorenson  3/23/56  80.90 

Milo  M.  Turner 3/23/56  97.00 

Lawrence  Dellorto  3/30/56  85.27 

Total  $1,531.45 

I  represent  to  you  that  each  of  the  above  is  a' 
check  for  wages  earned  in  the  employ  of  Zipco,  Inc., 
and  that  each  of  these  employees  has  been  paid  the 
full  face  amoimt  of  such  check  and  has  endorsed 
such  check  in  consideration  for  said  payment;  [16] 
and  I  further  represent  that  none  of  the  moneys 
used  in  payment  of  the  above  checks  constitute 
funds  of  Zipco,  Inc.,  but  on  the  contrary,  all  of  these 
checks  were  paid  from  my  personal  funds  and  these 
checks  constitute  assignments  of  the  wage  claims 
represented  thereon. 

Very  truly  yours, 

/s/  MILO  M.  TURNER. 
Encs. 

Received  August  8,  1957. 
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Q.  (By  Mr.  Shutan) :  Referring  to  Claimant's 
No.  1,  Mr.  Turner,  referring  to  the  last  paragraph 
starting  at  the  bottom  of  page  1, 1  will  read  it  to  you 
and  I  will  ask  you  to  listen  very  carefully. 

''I  represent  to  you  that  each  of  the  above" — 
this  refers  to  a  number  of  checks  listed  by  payee, 
date  and  amount — — 

"each  of  the  above  is  a  check  for  wages  earned 
in  the  employ  of  Zipco,  Inc.,  and  that  each  [14] 
of  these  employees  has  been  paid  the  full 
face  amount  of  such  check,  and  has  endorsed 
such  check  in  consideration  for  said  amount. 

"I  further  represent  that  none  of  the  moneys 
used  in  payment  of  the  above  checks  constitute 
funds  of  Zipco,  Inc.,  but  on  the  contrary,  all 
of  these  checks  were  paid  from  my  personal 
funds,  and  these  checks  constitute  an  assign- 
ment of  the  wage  claims  represented  thereon." 

Is  that  what  is  stated  in  that  letter? 

A.    Yes. 

The  Referee:  Don't  you  think  the  letter  speaks 
for  itself,  and  the  Court  can  read  the  letter? 

Mr.  Shutan:    Very  well. 

Q.     Was  that  a  true  and  correct  representation? 

Mr.  Bartley:  I  will  object  to  that  question  ''Is 
that  a  true  and  correct  representation?"  The  state- 
ments are  self-serving  statements,  containing  legal 
conclusions,  which  would  not  be  a  proper  question. 

Mr.  Shutan:    I  am  cross-examining  the  witness 
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as  to  what  the  particular  arrangement  was  which  is 

the  issue  of  this  whole  case. 

The  Referee:     The  objection  will  be  sustained. 

In  other  words,  this  witness  cannot  testify  whether 
the  money  was  his  own  money  or  the  corporation's 
money.  [15]  That  is  a  matter  for  the  Court  to  deter- 
mine. You  are  calling  for  a  conclusion,  and  that  is 
the  basis  of  sustaining  the  objection  of  counsel. 

Q.  (By  Mr.  Shutan) :  Do  you  know  the  source 
of  the  funds  that  were  used  in  the  payment  of  these 
checks  ?  A.     Yes. 

Q.  Is  it  as  you  have  just  heretofore  testified, 
from  the  $1,000  that  you  received  from  Mr.  Robinson 
together  with  the  $1,500  or  so  that  Mrs.  Turner 
turned  over  to  you  from  mortgaging  the  furniture*? 

A.    Yes. 

Q.  Is  it  correct  that  no  other  funds  were  used  as 
a  source  of  payment  of  these  particular  checks'? 

A.     No. 

Q.  And  particularly,  that  no  funds  were  with- 
drawn from  the  corporation  or  any  of  the  corpora- 
tion's assets  for  these  checks? 

A.     That  is  right. 

Mr.  Shutan:  I  would  like  to  have  this  in  evi- 
dence. 

The  Referee:  Claimant's  1  has  already  been  re- 
ceived in  evidence. 

Mr.  Shutan :  I  thought  it  was  marked  for  identi- 
fication. 

Q.  Mr.  Turner,  is  it  not  correct  that  prior  to  the 
time    that    you    contacted   me    in    relation    to    the 
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financial  difficulties  of  Zipco,  Inc.,  that  you  knew 

liie  not  at  all?  [16]  A.     That  is  right. 

Q.     We  had  never  met  previously? 

A.     That  is  right. 

Q.  Is  it  not  correct  that  I  told  you  that  before 
1  would  accept  the  responsibility  of  representing 
your  corporation,  Zipco,  Inc.,  and  preparing  and 
filing  and  representing  it  in  a  Chapter  XI  proceed- 
ing", that  I  would  have  to  receive  from  the  corpora- 
tion or  from  some  outside  source  an  advance  re- 
tainer? A.     Yes. 

Q.  And  it  is  correct,  as  I  believe  you  have  already 
testified,  that  I  eventually  agreed  to  accept  an  as- 
signment from  you  of  these  wage  checks  on  ac- 
count of  said  retainer?  A.     Yes. 

Q.  It  is  further  true,  is  it  not,  that  upon  being 
retained  by  the  corporation  I  immediately  and  forth- 
with proceeded  to  the  work  involved  in  the  prepara- 
tion of  these  papers  and  documents  for  filing  under 
a  Chapter  XI  proceeding  of  the  Bankruptcy  Act  on 
behalf  of  Zipco,  Inc.?  A.    Yes. 

Mr.  Shutan:  I  have  no  further  cross-examina- 
tion. 

The  Referee:     Anything  further? 

Mr.  Bartley:  Yes,  your  Honor,  I  have  a  couple 
of  questions.  [17] 
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claim,  but  so  the  record  is  clear,  I  have  the  originals 
here,  and  if  we  may  formally  have  it  noted  by  agree- 
ment of  counsel  and  approval  of  the  Court  that  the 
photostats  may  be  deemed  to  be  therein  satisfactorily 
in  lieu  of  the  originals 

Mr.  Bartley:  We  will  so  stipulate.  We  have 
checked  the  books  and  records  of  the  bankrupt  and 
have  checked  the  authenticity  of  the  checks  and 
know  that  those  are  photostats  of  the  checks. 

Mr.  Shutan:  I  accept  that  stipulation  if  the 
Court  will  approve  it. 

Do  I  also  understand  that  portion  of  the  objec- 
tion that  refers  to  the  consent  of  the  spouse  on  the 
assignment  has  been  stricken  from  the  objection? 

The  Referee:  Nothing  has  been  stricken  in  the 
objection.  If  proof  is  not  made  to  conform,  the 
Court  will  rule  upon  it,  but  the  Court  is  not  strik- 
ing it. 

The  motion  is  denied. 

Mr.  Shutan:     I  am  not  making  a  motion.  [20] 

The  Referee :  He  may  be  abandoning  it,  but  you 
are  both  experienced  enough  to  understand  that  it 
is  not  stricken  from  the  claim. 

Mr.  Shutan :  Is  it  correct  that  you  are  abandon- 
ing on  behalf  of  the  Trustee  that  portion  of  the 
objection'? 

The  Referee:  Counsel  for  the  Trustee  has  so 
stated  that  he  is  not  relying  upon  that  portion  of 
his  objection  to  the  claim.  In  other  words,  that  is 
no  longer  an  issue  in  the  objection. 

Mr.  Shutan:  May  I  as  appearing  in  pro.  per. 
take  the  mtness  stand? 


I 


Jtohci  i  JI .  Shaian  60 

The  Referee:  Yes.  It  is  very  important  to  you 
that  you  do. 

ROBERT  H.  SHUTAN 

the  claimant  herein,  called  as  a  witness  in  his  own 
behalf,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Referee:  Please  state  your  full  name  for 
the  record? 

The  Witness:     Robert  H.  Shutan. 

Your  Honor,  when  I  wish  to  speak  as  a  lawyer  as 
distinguished  from  a  witness 

The  Referee :  You  are  now  talking  as  a  witness ; 
you  are  not  talking  as  a  lawyer.  You  are  taking  the 
stand  in  your  own  behalf.  [21] 

Please  be  seated  and  just  testify  as  a  witness. 

The  Witness:  My  name  is  Robert  H.  Shutan.  I 
am  an  attorney  at  law,  licensed  to  practice  by  the 
State  of  California,  with  my  office  at  433  South 
Beverly  Drive,  Beverly  Hills,  California. 

I  have  been  admitted  to  practice  since  the  year 
1943,  and  I  have  been  specializing  in  the  practice  of 
bankruptcy  and  insolvency  law  since  1947. 

I  first  heard  of  the  corporation  referred  to  as 
Zipco,  Inc.,  somewhere  around  April  1,  1956.  I  was 
contacted  by  Mr.  Milo  M.  Turner,  who  identified 
himself  as  the  president  and  major  shareholder  of 
the  corporation. 

He  stated  that  I  had  been  recommended  to  him  as 
a  specialist  in  insolvency  and  Chapter  XI  proceed- 
ings, and  it  had  been  suggested  to  him  that  Chapter 
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XI  would  be  a  subject  matter  that  might  well  be 

considered  on  behalf  of  his  corporation. 

I  discussed  the  matter  at  length  with  Mr.  Turner, 
and  got  to  the  matter  of  fees  for  myself  as  coun- 
sel for  the  corporation. 

The  substance  of  our  conversation  was  that  I 
would  have  to  have  a  substantial  cash  retainer  be- 
fore I  would  undertake  the  responsibility  of  repre- 
senting this  corporation  in  the  Chapter  proceedings 
in  the  Federal  Court. 

The  figure  finally  discussed  was  that  of  $1500. 

Mr.  Turner  stated  to  me  he  would  attempt  to 
raise  [22]  this  amount  of  money. 

He  stated  that  the  corporation  was  short  of  cash, 
but  he  felt  that  he  had  personal  and  private  re- 
sources from  which  he  could  raise  the  necessary 
money. 

I  was  contacted  subsequently  by  Mr.  Turner,  who 
reported  that  he  had  raised  the  money,  but  that  he 
felt  quite  disturbed  about  the  amount  of  unpaid 
wage  claims,  and  that  he  had  used  the  money  to 
make  up  some  of  the  most  distressed  wage  situa- 
tions of  employees  who  had  dire  needs,  and  other 
checks  that  had  put  employees  in  embarrassing  posi- 
tions; that  he  had  used  these  checks,  that  he  had 
purchased  these  checks  with  his  personal  funds, 
and  received  endorsements  of  them,  and  he  had  no 
remaining  cash  for  my  retainer. 

I  believe  that  he  asked  me — let  me  put  it  this 
way :  he  said  that  is  the  closest  to  cash  that  he  had, 
would  I  take  that  on  account  of  the  retainer?  He 
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asked  me  in  substance  wasn't  that  for  practical  pur- 
poses the  same  as  cash? 

I  gave  this,  naturally,  some  considerable  thought, 
and  checked  the  law  on  it,  and  I  determined  that 
the  difference  was  simply  a  time  element,  that  these 
would  be  perfectly  valid  assignments  of  wage 
checks,  and  that  I  would  simply  have  to  wait  for 
my  money  until  a  prior  wage  claim  was  paid  from 
the  debtor's  estate  or  from  any  succeeding 
estate.  [23] 

I  therefore  agreed  to  take  those  checks,  and  Mr. 
Turner  brought  them  into  my  office.  I  gather  it  was 
on  April  4,  1956,  because  the  letter  which  is  Claim- 
ant's Exhibit  1  was  typed  out  in  my  office  and 
signed  by  Mr.  Turner  in  my  office  at  the  time  when 
he  handed  me  the  endorsed  checks,  and  at  the  time 
when  and  upon  which  I  agreed  to  accept  the  re- 
sponsibility of  representing  the  corporation  and 
filing  the  Chapter  proceedings. 

Your  Honor,  the  further  testimony  which  I  wish 
now  to  give  is  addressed  to  the  nature  and  amoimt 
and  value  of  my  services,  and  I  give  it  solely  be- 
cause my  motion  was  overruled  regarding  that  por- 
tion of  the  objection  which  relates  to  value  of 
services.  It  is  my  position  that  is  totally  irrelevant. 

The  Referee:  You  are  testifying;  you  are  not 
arguing. 

The  Witness:     May  I  step  down,  then? 

The  Referee:  No,  you  are  now  a  witness.  You 
may  offer  any  testimony  now,  and  at  the  end  of 
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the  case  you  may  argiie  the  case,  but  don't  argue 

it  from  the  witness  stand. 

The  Witness:    All  right,  sir. 

I  proceeded  to  explore  all  of  the  factual  back- 
ground that  I  could  in  relation  to  the  affairs  of 
Zipco. 

I  asked  Mr.  Turner  to  have  compiled  for  me  and 
to  bring  in  as  soon  as  possible,  immediately,  if  pos- 
sible, financial  information,  balance  sheets,  profit 
and  loss  [24]  statements,  copies  of  executory  con- 
tracts, whether  they  be  a  lease  on  the  premises  or 
machinery  leases  or  whatever  they  may  be.  I  wanted 
him  to  bring  into  me  all  information. 

Because  of  the  crucial  cash  position  of  the  com- 
pany and  the  fact  that  there  was  either  a  Sheriff 
or  a  Marshal  in  there — they  previously  made  an 
assignment  for  the  benefit  of  creditors  which  had 
been  made  within  the  week  previous,  and  which 
had  been  ineffective,  and  the  continuing  operation 
would  have  been  purposeless  unless  some  immediate 
steps  were  taken. 

I  determined  that  there  was  not  sufficient  time  to 
compile  accurately  all  of  the  necessary  information 
for  the  schedule  of  assets  and  liabilities  before  filing 
the  current  proceedings,  so  I  further  determined 
that  then  the  best  procedure  in  the  interest  of  the 
corporation  and  its  creditors  would  be  to  seek  leave 
of  the  District  Court  to  file  a  petition  under  Section 
322  of  the  Bankruptcy  Act,  with  leave  to  ask  for 
10  days'  delay  in  the  filing  of  the  schedules  of  assets 
and  liabilities  and  statement  of  affairs. 
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'  Accordingly,  I  prepared  on  behalf  of  the  debtor 
corporation  a  petition  for  leave  to  file  proceedings 
under  Section  322,  Chapter  XI  of  the  Bankruptcy 
Act  and  extending  the  time  to  file  schedules,  and 
attach  as  an  exhibit  to  that  a  list  of  the  ten  largest 
unsecured  [25]  creditors,  in  accordance  with  the 
requirements  and  desires  of  the  District  Court. 

I  attached  also  to  that  proceeding  for  arrange- 
ment, in  other  words,  the  Chapter  XI  originating 
documents,  and  in  connection  with  the  proceedings 
for  arrangement  I  prepared  and  attached  and  filed 
a  proposed  plan  of  arrangement,  which  was  in  ac- 
cordance with  what  Mr.  Turner  and  I  had  pre- 
viously discussed. 

In  effect  it  would  have  been  a  general  extension 
and  eventual  pa3nTient  of  100  cents  on  the  dollar  to 
the  general  unsecured  creditors,  as  an  exhibit  to 
the  plan  of  arrangement. 

I  prepared  from  the  information  made  available 
to  me  a  statement  of  executory  contracts,  and  I  had 
to  go  into  these  to  some  extent. 

There  was  a  lease  on  the  business  premises  at 
6218  South  Wilton  Place,  with  a  monthly  obligation 
of  $625. 

There  were  a  number  of  leases  on  machinery  and 
equipment.  Booth  Heating  Company,  a  major  lessor 
of  industrial  machinery  had  a  substantial  amount  of 
equipment  in  there,  and  they  were  receiving  $1500 
a  month  as  rent. 

National  Leasing  Corporation  had  equipment  in 
there,  and  they  were  receiving  $189  a  month. 
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Masco  Machinery  had  equipment  in  there  under  i 
a  contract,  and  they  were  receiving  $210  a  month. 

Those  were  the  lease  contracts.  Then  there 
were  [26]  other  executory  contracts. 

The  Referee :  The  list  is  attached  to  the  sched- 
ules that  were  filed  herein. 

In  other  words,  your  client  gave  you  a  list  of  the 
executory  contracts  and  attached  them  to  and  made 
them  part  of  the  petition  filed.  Is  that  correct? 

The  Witness:    Yes. 

I  am  also  stating  during  the  course  of  the  pro- 
ceeding I  examined  into  these.  It  wasn't  just  hav- 
ing, if  I  recollect,  a  copy  of  the  list  of  contracts, 
but  as  counsel  for  the  corporation  I  went  into  these 
things.  That  is  the  point  I  seek  to  make  at  this 
time. 

I  took  the  various  petitions  to  the  District  Court, 
and  obtained  approval  of  Judge  Ben  Harrison  for 
the  filing,  then  I  proceeded  to  file  in  accordance 
with  the  authorization  of  Judge  Harrison. 

Incidentally,  because  of  the  precarious  position  of  ' 
the  company,  I  proposed  in  the  plan  that  either 
there  be  a  debtor  in  possession  arrangement  or  that 
a  receiver  be  appointed.  We  did  not  object  to  the 
appointment  of  a  receiver.  As  a  matter  of  fact,  in 
subsequent  consultation,  I  believe,  with  the  Referee, 
I  did  recommend  the  appointment  of  a  receiver, 
and  the  Referee  did  appoint  a  receiver. 

I  went  to  the  plant  of  Zipco  on  South  Wilton  and 
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personally  examined   the   premises   and   the   setup 
there  and  acquainted  myself  with  their  physical  and 
objective  [27]  problems,  as  well  as  the  more  im- 
portant legal  aspects  of  their  problems. 

In  connection  with  the  performing  of  services  in 
the  Chapter  XI  proceeding  I  acted  here,  as  is  my 
custom,  to  familiarize  myself  as  thoroughly  as  pos- 
sible with  the  operational  problems  of  the  debtor, 
as  well  as  simple  factual  accounting  information  as 
to  assets  and  liabilities,  l)alance  sheets  and  j^rofit 
and  loss  statements,  Avhich  were  presented  to  me, 
and  I  analyzed  them  with  the  ^^Lew  to  determining 
what  would  be  the  most  feasible  course  for  the 
debtor  in  the  Federal  Court  proceedings,  and  in 
connection  with  one  of  the  documents  filed  on  the 
first  day  I  prepared  and  attached  an  estimated  bal- 
ance sheet  as  of  Februarj^  29,  1956,  so  there  would 
be  some  guide  to  the  Court  and  to  the  Referee  im- 
mediately, even  though  the  accoimtants  and  book- 
keepers were  then  at  work  trying  to  get  more  ac- 
curate information. 

The  estimated  balance  sheet  as  of  February  29, 
1956,  indicated  a  solvent  condition,  in  the  bank- 
ruptcy sense;  that  is,  the  total  assets  were  $244,- 
526.14. 

The  total  liabilities,  according  to  the  information 
furnished  to  me  from  the  books  and  records  of  the 
corporation,  were  $204,324. 

The  debtor  had  been  engaged  in 

The  Referee:  Just  tell  us  what  services  3'ou 
performed.  [28] 
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The  Witness:     This  is  preliminary. 

The  Referee:  As  far  as  the  figures  themselves 
are  concerned,  the  Court  can  read  that.  Just  tell  us 
what  you  did ;  what  your  services  w^ere,  Mr.  Shutan. 

The  Witness:  I  was  going  to  discuss  the  S.C.O. 
contract,  and  I  was  only  going  to  say  preliminarily 
that  the  debtor  had  been  engaged  in  the  manufac- 
ture of  certain  kinds  of  bushings. 

The  Referee:  In  other  words,  you  had  confer- 
ences with  your  client;  prepared  a  petition  for  ar- 
rangement; were  present  at  the  first  meeting  of 
creditors ;  you  tried  to  get  the  debtor  to  stay  in  pos- 
session, which  the  Court  denied ;  a  receiver  was  ap- 
pointed, and  shortly  thereafter  operations  were  sus- 
pended. 

Tell  us  what  you  did.  In  other  words,  merely 
going  into  statistical  information  of  the  debtor  is 
not  going  to  help  the  Court. 

The  Witness:  Your  Honor,  I  was  only  going  to 
preliminarily  say  the  debtor  was  engaged  in  the 
manufacture  of  drill  jib  bushings.  Their  main  out- 
let was  S.C.O.  Tool  Company. 

It  appeared  from  my  observation  that  substan- 
tially all  of  the  finished  merchandise — I  think  it  was 
$60,000  worth — corresponding  to  what  I  was  in- 
formed, was  located  at  S.C.O.  Tool  Company,  and 
this  was  the  success  or  failure,  as  it  first  appeared 
of  our  plan  depending  upon  the  sale  [29]  and  the 
merchandising  of  these  bushings  at  S.C.O.  Accord- 
ingly, I  examined  the  S.C.O.  contract.  I  had  con- 
ferences with  Mr.  Rodd  Kelsey,  attorney,  who  is 
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attorney  for  S.C.O.,  and  I  spent  some  hours  trying 
to  develop  this  situation  and  be  fully  informed  and 
find  out  under  what  circumstances  we  could  get  the 
$60,000  worth  of  finished  bushings  into  the  pos- 
session of  S.C.O.  Tool  Company,  and  released  and 
available  for  sale. 

I  continued  those  efforts  in  connection  wHth  the 
S.C.O.  at  the  request  of  Mr.  Bass,  the  Receiver, 
after  he  was  appointed. 

There  w^ere  problems  in  connection  witli  the  fact 
that  there  was  a  Lawrence  Warehousing  situation 
for  part  of  the  merchandise.  Aetna  Factors  was  tlu* 
party  in  interest,  as  I  recall,  and  they  had  an  obli- 
gation, my  memory  is,  that  was  around  $13,000  or 
$11,000,  secured  by  a  field  warehousing  through 
Lawrence  Warehousing  at  the  premises. 

As  part  of  my  job  as  counsel  for  the  corporation 
it  was  necessary  for  me  to  know  exactly  what  all  of 
their  contracts  and  obligations  and  assets  \Yere.  I 
examined  into  the  Lawrence  Warehousing  situation 
and  the  Aetna  Factors  situation.  In  the  meantime, 
the  debtor  was  being  vigilantly  pressed  by  some  of 
the  lessors  of  some  of  the  machinery  and  equipment. 

During  the  period  of  the  w^eek  of  the  filing  there 
were  several  claim  and  delivery  lawsuits  filed.  I  ex- 
amined [30]  into  these  contracts.  I  examined  into 
these  complaints  after  the  receiver  was  appointed 
and  at  the  receiver's  request.  I  continued  giving 
what  information  I  could  in  relation  to  these. 

At  the  receiver's  request  I  consulted  with  Mr. 
Turner  on  numerous  occasions  in  order  to  assist  tho 
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receiver  in  determining  his  position  in  connection 
with  the  suit  by  M.  W.  Silverman  in  connection  with 
the  lease  on  a  Rigid  Mill — that  is  a  trade  name. 
There  was  a  claim  and  delivery  suit  by  Booth  Leas- 
ing Company,  and  I  spent  a  number  of  hours  in 
connection  with  that,  both  on  behalf  of  the  debtor 
and  in  connection  with  assisting  the  receiver  and 
getting  information  and  answering  his  questions  on 
that. 

At  the  receiver's  request  I  went  to  the  plant  again, 
I  believe,  it  was  on  the  5th  or  6th  of  April,  and  I 
silent  a  number  of  hours  there  working  with  the 
receiver  and  the  debtor. 

The  receiver  at  that  time,  I  believe,  had  been  sent 
out  by  the  Court  to  explore  the  possibility  or  the 
advisability  or  non-advisability  of  a  receiver's  op- 
eration, and  I  made  myself  available  to  the  receiver 
at  the  plant,  and  rendered  all  possible  assistance. 

At  the  receiver's  request  or  at  the  Court's  re- 
quest— it  may  have  been  the  Court's  request — I  met 
with  the  receiver  in  court  on  the  following  day,  and 
had  a  most  [31]  extended  discussion  concerning  the 
receiver's  possible  operation,  and  the  pros  and  cons, 
and  contributed  as  objectively  as  I  could,  and  I  be- 
lieve that  was  objectively  my  analysis  of  the  situa- 
tion. 

There  was  a  petition  for  reclamation  filed  by  the 
Masco  Machinery  Company  and  another  one  by 
Com- Air  and  another  one  by  Guy  Whitaker  Com- 
pany. 

I  concerned  myself  with  these  preliminarily,  and 
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later  at  the  request  of  the  receiver  gave;  what  as- 
sistance I  could  in  connection  with  this  litigation 
and  these  lawsuits. 

The  Referee:  At  this  time  we  will  take  our 
afternoon  recess. 

(Recess.) 

The  Referee:     Please  proceed. 

The  Witness:  To  illustrate  one  of  the  things  I 
have  just  mentioned,  on  April  24th,  I  received  from 
the  receiver,  Irving  I.  Bass,  a  letter  dated  April 
23rd,  in  which  he  sent  to  me  a  petition  for  order 
of  reclamation  in  the  Zipco  matter,  forwarded  to 
me  by  Mr.  Devor.  This  is  the  one  filed  by  Com- Air. 
He  wanted  to  discuss  the  matter  with  Mr.  Turner 
to  determine — that  is,  he  wanted  me  to  discuss  the 
matter  with  Mr.  Turner  to  determine  whether 
Zipco  had  any  claim  to  the  tooling  identified  in  the 
petition,  and  what  was  the  property  of  the  peti- 
tioner. [32] 

He  also  in  the  same  letter  asked  me  to  check  with 
Mr.  Turner  concerning  the  property  belonging  to 
the  Gu}^  Whitaker  Company,  consisting  of  ap- 
proximately 25,000  forgings,  and  to  ad^dse  him 
whether  or  not  this  should  be  released  to  the 
Whitaker  Company  without  the  payment  of  any 
moneys.  This  was  in  relation  to  the  petition  for 
reclamation  which  had  been  filed  by  attorneys  Gray 
and   Gray. 

In  accordance  with  the  request  of  Mr.  Bass,  I 
discussed  the  Com-Air  matter  with  Mr.  Turner.  I 
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discussed    the    Guy    Whitaker    matter    with    Mr. . 
Turner,  and  I  then  advised  Mr.  Bass  in  connection  i 
with  the  documents  he  sent  me,  the  petition  for 
reclamation,  which  was  somewhat  involved. 

I  believe  a  similar  situation  was  in  relation  to  the 
Masco  Machinery  petition  for  reclamation. 

At  the  time  I  became  counsel  for  the  debtor  cor- 
poration they  were  in  the  middle  of  a  problem  in 
connection  with  their  lease  on  the  premises.  The 
property  had  just  been  sold,  and  the  purchasers 
apparently  were  attempting  to  rescind,  and  I  was 
contacted  by  representatives  of  the  purchasers — 
pardon  me,  that  is  incorrect. 

I  was  contacted  by  the  representatives  of  the 
sellers,  and  had  considerable  discussions  with,  I 
believe,  Mr.  Jules  Altemas  of  the  Altemas  Real 
Estate  Company.  Although  he  was  a  broker,  he  was 
a  principal  in  that  transaction,  [33]  and  it  took 
considerable  time,  having  several  discussions  with 
him  about  the  current  proceedings,  because  ap- 
parently our  proceedings  were  one  of  the  key  prob- 
lems of  the  transaction  of  the  purchase  and  sale 
of  the  real  property,  of  the  premises. 

A  considerable  amount  of  my  time,  during  the 
month  of  April,  w^as  concerned  with  contacts  from 
creditors,  inquiries  from  creditors,  inquiries  from 
markets  and  gas  stations  and  others  who  had 
cashed  checks,  particularly  payroll  checks  of  the 
debtor  corporation,  and  a  considerable  amount  of 
time  went  into  those  telephone  conversations  and 
some   correspondence  on  that. 
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As  I  stated,  the  District  Court  had  allowed  us 
10  days  within  which  to  file  the  schedule  of  assets 
and  liabilities.  This  involved  a  tedious  amount  of 
work,  both  by  personnel  in  Zipco,  the  bookkeepers 
and  myself. 

I  told  them  that  the  information  that  we  put  in 
the  schedules  had  to  be  as  accurate  and  precise  as 
possible.  We  wanted  every  single  creditor  ac- 
curately listed  therein,  and  I  wanted  as  accurate  as 
possible  balances  due  on  machinery  contracts,  con- 
ditional sales  contracts  and  so  forth.  It  was  neces- 
sary for  me  to  work  at  some  length  with  representa- 
tives of  the  company  to  get  this  scheduled  informa- 
tion. It  was  most  involved,  and  as  the  schedules 
show,  there  were  some,  for  example  there  were 
some  $97,000,  almost  $98,000  owing  on  eleven  en- 
cumbrances, or  at  least,  [34]  agreements  for  con- 
ditional sales  contracts.  I  refer  to  schedule  A-2  of 
the  schedules,  rather  than  reading  them  into  the 
record  here. 

I  had  to  work  and  devote  considerable  time 
with  the  bookkeepers,  as  I  recall,  in  an  attempt  to 
get  as  accurate  information  as  possible  about  the 
taxes  owing,  and  for  w^hich  quarters,  and  so  forth. 
That  presented  a  considerable  task. 

To  summarize  on  the  schedules,  by  the  nature  of 
the  operation  of  this  debtor  and  by  the  amount  of 
the  liabilities  and  the  amount  of  the  assets  and  the 
degree  to  which  the  assets  were  encimabered  by 
contract  and  leases  and  so  forth,  there  was  re- 
quired  an   extraordinary   and   unusual   amount   of 
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time  by  myself  as  counsel  in  the  preparation  of  the  j 
schedules  and  assets  and  liabilities,  and  also  in  the  ) 
preparation    of   the    Statement    of    Affairs.    Such 
schedules  and  Statement  of  Affairs  were,  of  course,  , 
filed  in  due  course. 

The  receiver  in  the  meantime  had  determined  it 
would  not  be  feasible  or  not  in  the  interests  of  the 
estate  to  have  a  continuing  operation  of  the  busi- 
ness, and  he  had,  with  the  approval  of  the  Court, 
discontinued  the  operation  of  the  business. 

The  receiver,  however,  did  consult  with  me,  not 
only  in  the  matter  aforesaid,  but  in  connection 
with  any  assistance  that  I  or  myself  with  Mr. 
Turner's  help  could  [35]  give  him  as  far  as  sources 
of  sale  of  some  of  the  merchandise,  some  of  the 
equipment  which  he  had  on  hand,  and  there  were  a 
number  of  additional  discussions  which  I  had  with 
Mr.  Bass,  the  receiver,  during  the  month  of  April, 

I  worked  very  closely  with  Mr.  Turner  in  his 
effort  to  procure  new  financing.  After  all,  this  was 
the  prime  purpose  of  the  Chapter  XI,  to  keep  this 
debtor  alive  and  continuing  in  business,  so  that  it 
might  turn  into  a  successful  operation,  and  the 
creditors  might  be  paid. 

It  was  determined  that  the  cessation  of  operation 
by  the  receiver  did  not  of  itself  make  impossible  a 
successful  plan,  and  Mr.  Turner,  particularly,  with 
myself  assisting  somewhat  went  forward  with  ef- 
forts to  obtain  the  necessary  financing  even  after 
the  termination  of  operations. 

However,  we  knew  we  had  only  a  limited  time, 
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and  Mr.  Turner  reported  to  me  that  he  was  un- 
successful in  obtaining  what  we  regarded  as  an  ar- 
rangement, a  satisfactory  arrangement,  for  new 
capita],  and  new  capital  was  absolutely  essential 
if  we  were  to  have  a  successful  plan  of  arrangement. 

Accordingly,  on  my  own  motion  I  advised  the 
Court  and  the  receiver  that  we  were  unable  to  come 
up  with  a  plan,  and  as  I  recall  it,  volunteered  the 
thought  that  we  did  not  want  to  string  out  or  con- 
tinue a  debtor  proceeding  [36]  that  was  a  hopeless 
one,  and  accordingly  I  prepared  with  the  consent  of 
the  corporation  a  document  entitled,  "Withdrawal 
of  proposed  plan  of  arrangement  and  consent  to 
adjudication." 

This  was  executed  on  or  about  the  2nd  of  May, 
1956,  and  I  caused  it  to  be  filed  with  the  Court  that 
day  or  shortly  thereafter,  which  was  approximately 
one  month  after  I  came  into  the  case. 

Subsequently  I  appeared  on  behalf  of  the  debtor 
as  counsel  for  the  debtor  at  the  first  meeting  of 
creditors  after  adjudication. 

There  was  an  adjudication,  of  course,  after  the 
first  meeting  of  creditors  on  May  31,  1956.  Then 
there  was  a  continued  first  meeting  of  creditors  on 
June  4th,  at  which  time  I  was  present  on  behalf 
of  the  debtor. 

My  notes  reflect  a  further  first  meeting  on  Jmie 
11th.  Frankly,  I  am  not  sure  whether  that  actually 
occurred,  or  whether  I  was  present  on  the  June  11th 
meeting. 

I  was  present  at  a  further  continued  first  meet- 
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ing  of  creditors  on  the  18th  of  June,  in  my  capacity 

as  counsel  for  the  bankrupt. 

Throughout  these  proceedings  I  have  made  myself 
available  to  the  Trustee  and  counsel  for  the  Trustee, 
and  I  have  co-operated  on  every  occasion  that  had 
been  requested  of  me  to  advise  in  the  administra- 
tion of  this  [37]  estate. 

I  would  say  my  main  services  to  the  estate  were 
to  the  receiver  rather  than  to  the  Trustee,  and  that 
I  rendered  legal  services  of  considerable  value  to 
the  creditors  and  to  the  estate  at  the  request  of  the 
receiver  during  the  period  of  the  receivership,  and 
at  a  time  when  I  was  also  attorney  for  the  debtor 
in  the  fashion  and  manner  to  which  I  have  just 
testified. 

There  were  a  number  of  other  probably  lesser 
legal  problems  and  practical  problems  which  came 
to  my  attention  and  received  my  attention  during 
the  period  of  April  4,  1956,  through  to  the  present, 
but  particularly  through  the  June  18th  meeting  of 
creditors. 

I  would  estimate  that  in  the  manner  to  which  I 
have  testified  and  the  services  which  I  have  per- 
formed for  this  estate  for  the  debtor  and  in  as- 
sisting the  receiver,  that  I  have  expended  approxi- 
mately 40  to  45  hours. 

I  have  received  no  compensation  whatsoever  from 
this  estate  or  from  anyone  else  on  behalf  of  this 
estate,  other  than  the  subject  payroll  checks  on 
which  I  took  an  assignment,  and  which  is  the  basis 
of  the  subject  claim. 


Rolcnii.Shutan  79 

The  Referee:  Do  you  wish  to  cross-examine, 
counsel  ? 

Mr.  Bartley:     I  have  no  cross-examination. 

The  Referee:     You  may  step  down. 

Is  there  any  further  evidenced 

Mr.  Bartley:     I  have  no  further  evidence.  [38] 

Mr.  Shutan:     I  have  no  further  evidence. 

The  Referee:  Do  you  wish  to  be  heard  in  this 
matter,  Mr.  Bartley? 

Mr.  Bartley:     Yes,  your  Honor. 

(The  matter  was  argued  by  counsel.) 

The  Referee:  The  Court  has  heard  the  evidence 
and  has  heard  the  argument,  and  is  prepared  to 
rule  in  this  matter. 

We  have  here  a  bankrupt  estate,  and  the  sched- 
ules show  wages,  $9,436.68;  taxes  due  to  the  United 
States  of  $13,000;  taxes  due  to  the  State  of  Cali- 
fornia of  $3,000;  secured  claims  of  $97,893.35;  un- 
secured claims,  $47,741.74,  or  a  total  indebtedness 
of  $171,101.03. 

The  Court  must  take  cognizance  of  the  fact  that 
the  dividends,  even  to  prior  claimants,  will  be 
small,  and  probably  there  will  be  no  dividend  to 
general  unsecured  creditors,  or  a  very,  very  nominal 
amount,  if  any. 

These  debts  were  incurred  under  the  management 
of  Mr.  Turner,  who  was  president  and  sole  stock- 
holder. He  shaped  and  controlled  and  brought  about 
the  destinies  of  this  corporation. 

He  had  a  legal  obligation  to  see  that  the  prior 
lal^or  claims  were  paid.  In  fact,  if  the  corporation 
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did  not  have  money  to  pay  labor  which  it  incurred, 
tliere  was  a  civil  obligation  on  his  part  and  a  po- 
tential criminal  liability  also  on  his  part.  Therefore, 
he  obtained  this  money  and  [39]  picked  up  these 
checks  that  had  been  issued  to  wage  claimants. 

Certainly  if  he  had  filed  a  proof  of  claim  con- 
tending that  he  was  entitled  to  priority  because  he 
had  paid  these  labor  claimants,  under  the  same 
circumstances  the  Court  would  not  have  any  doubt 
in  its  mind  that  the  claim  was  not  entitled  to 
priority,  and  any  claim  that  he  had,  whether  it  be 
a  prior  claim  or  a  general  claim,  should  be  sub- 
ordinated to  the  payment  of  all  creditors  of  the 
banloaipt  estate. 

Certainly  an  assignee  can  get  no  greater  right 
than  his  assignor,  and  that  is  particularly  so  when 
the  claimant  is  a  fiduciary,  standing  in  the  position 
of  the  relation  of  attorney  to  client. 

For  all  intents  and  purposes  this  corporation  was 
Mr.  Turner.  If  it  was  not  technically  his  alter  ego, 
it  certainly  was  for  all  intents  and  purposes  his 
alter  ego  in  this  particular  matter. 

It  is  the  ruling  of  the  Court  that  the  claim  of  Mr. 
Turner  for  money  be  paid  to  these  labor  claimants 
was  a  general  unsecured  claim,  and  that  it  should 
be  subordinated  to  all  other  claims  of  this  estate,  and 
that  the  claim  of  his  assignee  is  no  greater  than 
that  of  Mr.  Turner. 

The  ruling,  however,  is  expressly  made  without 
prejudice  to  Robert  H.  Shutan  as  attorney  for  the 
debtor  [40]  and  the  bankrupt,  in  due  course  of  ad- 
ministration to  file  his  petition  for  reasonable  al- 
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Iowa  nee  for  services  which  he  rendered  to  the  debtor 
and  the  bankrupt,  not  to  the  receiver. 

In  other  words,  no  person  is  entitled  to  be  com- 
pensated for  services  rendered  to  a  receiver  or 
trustee  unless  that  attorney  is  duly  authorized  by 
prder  of  Court  to  represent  the  Trustee  in  bank- 
ruptcy. 

Counsel  for  the  Trustee  will  prepare,  serve  and 
submit  an  appropriate  order  in  this  matter. 

Mr.  Shutan:  I  would  like  to  have  findings,  your 
Honor. 

The  Referee:  You  are  entitled  to  findings,  un- 
less you  waive  them. 

Mr.  Shutan :     I  would  like  to  have  findings. 

The  Referee:     Very  well. 

Court  will  stand  adjourned.  [41] 

Certificate 

I,  Louis  Sommers,  hereby  certify  that  on  the  8th 
da}"  of  August,  1957,  I  attended  and  reported,  as 
official  court  reporter,  the  proceedings  in  the  above- 
entitled  and  numbered  matter  before  the  Honorable 
Joseph  J.  Rifkind,  Referee  in  Bankruptcy,  in  said 
Matter,  and  that  the  foregoing  is  a  true  and  correct 
transcript  of  the  proceedings  had  therein  on  said 
date,  and  that  said  transcript  is  a  true  and  correct 
transcript  of  my  stenographic  notes  thereof. 

Dated  at  Los  Angeles,  California,  this  14th  day 
of  October,  1957. 

/s/  LOUIS  SOMMERS, 

Official  Court  Reporter. 

[Endorsed]:     Filed  October  15,  1957.  [42] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  BY  THE   CLERK 

I,  John  A.  Childress,  Clerk  of  the  above-entitled 
Court,  hereby  certify  that  the  items  listed  below 
constitute  the  transcript  of  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, in  the  above-entitled  case: 

A.  The  foregoing  pages  numbered  1  to  66^  in- 
clusive, containing  the  original: 

Petition  for  Arrangement,  filed  4/5/56. 

Order  of  Reference. 

Adjudication  of  Bankruptcy. 

Order  approving  Appointment  of  Trustee 
(certified  copy). 

Claim  of  Robert  H.  Shutan. 

Objections  of  Trustee  to  Claim  of  Robert 
Shutan. 

Claimant's  Exhibit  No.  1. 

Findings  of  Fact,  Conclusions  of  Law  and 
Order  re  Claim  of  Robert  H.  Shutan. 

Petition  for  Review  of  Referee's  Order. 

Notice  of  filing  Certificate  on  Review.  i 

Points  and  Authorities  in  support  of  Petition 
for  Review. 

Trustee's  reply  Memorandum  to  Points  and 
Authorities  in  opposition  to  Petition  for  Re- 
view of  Referee's  Order. 

Memorandum  of  Opinion. 

Order  setting  aside  Order  of  Referee  and  ac- 
cording priority  status  to  claim. 
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Notice  of  Appeal. 

Designation  of  Contents  of  Recurd  on  Aj)- 
peal. 

Appellant's  Statement  of  Points  on  Appeal. 

B.  One  volume  of  Reporter's  Transcript  of  Pro- 
ceedings had  on  August  8,  1958. 

I  further  certify  that  my  fee  for  preparing  the 
foregoing  record,  amounting  to  $1.60  has  been  paid 
by  appellant. 

Dated :  March  1,  1958. 

[Seal]        JOHN  A.  CHILDRESS, 

Clerk. 

By  /s/  WM.  A.  WHITE, 
Deputy  Clerk. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  BY  THE  CLERK 

I,  John  A.  Childress,  Clerk  of  the  above-entitled 
Court,  hereby  certify  that  the  items  listed  below 
constitute  the  Supplemental  transcript  of  record 
on  appeal  to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  in  the  above-entitled  case: 

A.  The  foregoing  pages  numbered  1  to  7,  in- 
clusive, containing  the  original: 

Certificate  on  Review  of  Referee's  Order  of 
September  4,  1957,  dated  October  16,  1957. 

Amendment  to  Designation  of  Contents  of 
Record  on  Appeal. 
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I  further  certify  that  my  fee  for  preparing  the 
foregoing  record,  amounting  to  $1.20  has  been  paid 
by  appellant. 

Dated:  March  11,  1958. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk. 

By  /s/  WM.  A.  WHITE, 
Deputy  Clerk. 


[Endorsed] :  No.  15938.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Irving  I.  Bass, 
Trustee  in  Bankruptcy  of  Zipco,  Inc.,  a  corporation, 
bankrupt.  Appellant,  vs.  Robert  H.  Shutan,  Appel- 
lee. Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Central  Division. 

Filed  March  10,  1958. 

Docketed:  March  19,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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Statement  of  Jurisdiction. 

This  is  an  appeal  from  an  order  of  the  District  Court, 
Southern  District  of  California,  Central  Division,  revers- 
ing on  review  Findings  of  Fact,  Conclusions  of  Law  and 
Order  of  a  Referee  in  Bankruptcy.  Jurisdiction  of  the 
District  Court  existed  under  Section  57d  of  the  Bankruptcy 
Act,  Title  11,  United  States  Code,  Chapter  6,  Section  93. 
Jurisdiction  of  this  Circuit  Court  of  Appeals  lies  under 
Section  47(a)  and  (b)  of  Title  11,  U.  S.  C.  A. 

Statement  of  the  Case. 

This  is  an  appeal  from  an  order  of  the  District  Court 
reversing  Referee  Joseph  J.  Rifkind  on  review.  The  ap- 
pellee is  the  attorney  for  the  bankrupt  corporation  and  the 
matter  involved  is  a  claim  filed  by  the  appellee  as  a  prior 
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wage  claim  based  upon  alleged  assignments  of  wage  claim 
checks  of  the  bankrupt  corporation  to  the  appellee  in  pay- 
ment for  his- legal  services  as  attorney  for  the  bankrupt; 

The  facts  surrounding  the  claim  of  the  appellee  are 
that  approximately  one  week  prior  to  the  filing  of  a  peti- 
tion for  arrangement  under  Chapter  XI  of  the  Bank- 
ruptcy Act,  Milo  M.  Turner,  the  president,  sole  share-  ■ 
holder,  sole  director,  sole  officer,  and  managing  officer  of 
the  bankrupt  corporation  [see  Tr.  p.  63],  visited  the  offices 
of  the  appellee  with  a  view  towards  filing  a  petition  for 
arrangement  under  Chapter  XI  on  behalf  of  the  bankrupt 
corporation.  Milo  M.  Turner  could  not  pay  the  fee  re- 
quested by  the  appellee  in  the  amount  of  $1,500.00  and 
it  was  agreed:  that  Milo  M.  Turner  would  assign  certain 
dishonored  wage  checks  of  the  bankrupt  corporation,  which 
he  had  redeemed,  to  the  appellee,  and  a  written  assign- 
ment was  made  and  entered  into.      [See  Tr.  p.  64.] 

At  the  time  of  the  making  of  the  so-called  assign- 
ment the,  bankrupt  corporation  was  insolvent  and  Turner 
was  the  only  officer  the  corporation  had  ever  had,  and  was- 
the  sole  shareholder,  although  for  convenience  of  execut- 
ing the  schedules  in  bankruptcy,  one  Sorenson  was  made 
a  director  and  an  officer  of  the  corporation  immediately- 
prior  to  bankruptcy.  [See  Tr.  pp.  45-46.]  The  Chapter 
XI  proceeding  was  filed  and  proved  abortive  a  few  days 
subsequent  to  its  filing  and  an  order  of  adjudication  was 
made  and  entered  approximately  4  days  after  the  filing  of 
the  chapter  proceedings. 
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The  Trustee  filed  objections  to  the  claim  of  the  appellee 
alleging  that  the  effect  of  the  transaction  was  that  the 
corporation  had  cancelled  its  own  indebtedness  and  that 
there  was  nothing  left  to  assign  to  the  appellee,  that  the 
appellee's  claim  should  be  denied  and,  in  any  event, 
should  be  subordinated  to  other  claims  and  not  allowed 
any  prior  status. 

The  Trustee,  at  the  hearing  before  the  Referee,  urged 
that  the  claim  should  be  denied  or  subordinated  for  the 
reasons  that  the  bankrupt  corporation  was  the  alter  ego 
of  Milo  M.  Turner  and  the  effect  of  Turner  paying  the 
corporation's  dishonored  checks  was  to  cancel  the  corpor- 
ation's indebtedness  to  the  individual  employees  and  to 
cancel  the  order  to  pay  the  check,  the  assignment  there- 
fore being  an  idle  act  as  there  was  nothing  left  to  assign. 
The  Trustee  claimed  that  in  any  event  Turner,  being  the 
managing  officer  during  the  time  that  the  debts  were  in- 
curred, the  sole  officer  and  sole  shareholder  of  this  cor- 
poration, the  Court,  in  equity  and  good  conscience,  should 
not  allow  Turner  to  participate  as  a  prior  wage  claimant 
in  his  own  corporation  and  should,  in  equity  and  good 
conscience,  subordinate  him  to  all  other  general  unsecured 
claims  and  the  appellee,  being  an  assignee,  should  like- 
wise be  subordinated  on  the  theory  that  he  could  obtain 
no  greater  rights  than  his  assignor,  the  president  of  the 
bankrupt  corporation.  The  Trustee  also  claimed  that 
the  transaction  was  a  subterfuge  attempting  to  circum- 
vent Section  60d  of  the  Bankruptcy  Act,  United  States 
Code,  Chapter  4,  Section  96,  wherein  it  is  provided  that 


if  money  is  paid  directly  or  indirectly  to  a  counselor  at 
law,  etc.  for  services  rendered  in  connection  with  the  bank- 
ruptcy proceedings,  the  Bankruptcy  Court  has  power  tO' 
review  the  reasonableness  of  the  fees. 

The  Court  made  and  entered  Findings  of  Fact,  Con- 
clusions of  Law  and  an  Order  sustaining  the  positiorr  of 
the  appellant  in  each  particular  and  the  appellee  fried  the 
petition  for  review  to  the  District  Court. 

The  matter  was  orally  argued  before  the  Honorable 
Irving  R.  Kaufman,  District  Court  Judge,  a  visiting  Judge 
from  New  York,  who  wrote  a  memorandum  opinion  re- 
versing the  Referee  in  Bankruptcy  and  ordering  that  the 
claim  of  the  appellee  be  accorded  prior  wage  status.  This 
memorandum  opinion  is  a  portion  of  the  record  on  review 
and  may  be  found  at  pages  33-39  of  the  Transcript.  Is- 
sues in  this  appeal  arise  from  the  said  memorandum 
opinion  which,  on  page  35  of  the  Transcript,  arrives  at  the 
conclusion  that  the  sole  issue  is  whether  or  not  Milo  M. 
Turner  was  the  alter  ego  of  the  bankrupt  corporation.  The 
main  portion  of  that  opinion  dwells  on  alter  ego  and  con- 
cludes that  there  is  insufficient  evidence  to  support  a  find- 
ing of  alter  ego,  makes-  only  passing  mention  that  wages  or 
wage  claims  may  be  assigned  to  stockholders,  and  at  page 
Z7  of  the  Transcript  hinges  its  determination  on  this  issue 
on  the  fact  that  some  cases  hold  that  a  shareholder  and 
a  director  can  receive  an  assignment  of  claims  of  corpora- 
tion's employees,  completely  ignoring  the  point  that  Turner 
was  not  only  a  shareholder  and  director,  but  the  sole 
managing  officer  and  sole  director  of  the  bankrupt  corpora 
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tion,  making  no  consideration  of  this  issue.  The  Judge 
then,  on  pages  32  and  33  of  the  Transcript  summarily 
disposes  of  the  contention  relation  to  Section  60d  of  the 
Bankruptcy  Act  by  concluding  that  the  funds  were 
Turner's  individual  funds  and  the  money  did  not  come  di- 
rectly or  indirectly  from  the  bankrupt.  No  consideration 
was  given  as  to  whether  or  not  under  the  circumstances 
the  payment  of  the  checks  involved  would  be  construed  to 
be  a  capital  contribution  by  Turner  to  the  corporation  and 
that  the  payment  or  payments  therefore  were  payments 
of  the  corporation. 

From  the  order  based  upon  the  memorandum  opinion 
of  Judge  Kaufman,  the  appellant  prosecutes  this  appeal. 

Specifications  of  Errors  Relied   Upon. 

The  Court  erred  in  each  of  the  following  respects: 

1.  In  reversing  the  order  of  the  Referee  dated  Septem- 
ber 4,   1957. 

2.  In  failing  to  affirm  the  order  of  the  Referee  dated 
September  4,  1957. 

3.  In  setting  aside  Findings  of  Fact  Nos.  1,  2,  3,  4, 
5  and  6  dated  September  4,   1957. 

4.  In  setting  aside  Conclusion  of  Law  No.    1. 

5.  In  deciding  in  the  memorandum  opinion  that  Milo 
M.  Turner  was  not  the  alter  ego  of  the  bankrupt  and  in 
not  finding,  that  Milo  M.  Turner  was  the  alter  ego  of  the 
bankrupt  corporation. 


6.  In  not  finding  that  irrespective  of  alter  ego  ''any 
claims  of  Milo  M.  Turner  should,  in  equity  and  good 
conscience,  be  subordinated  in  payment  to  claims  of  gen- 
eral creditors". 

7.  In  not  finding  that  irrespective  of  equitable  theory 
or  alter  ego,  any  payments  made  by  Milo  M.  Turner  to 
wage  claimants,  whether  from  individual  funds  or  not, 
amounted  to  capital  contributions  to  the  capital  structure 
of  the  corporation  and  therefore  cancelled  such  wage 
claims  as  against  the  corporation. 

8.  In  not  finding  "that  Robert  H.  Shutan,  as  the  at- 
torney for  Milo  M.  Turner  and  as  the  attorney  for  the 
bankrupt  corporation  and  assignee  of  Milo  M.  Turner, 
stands  no  better  position  than  the  would  be  assignor,  Milo 
M.  Turner." 

9.  In  setting  aside  Conclusions  of  Law  Nos.  2,  3 
and  4. 

10.  In  not  finding  that  the  procedure  used  by  the 
appellee  was  an  attempt  to  circumvent  by  subterfuge  the 
effect  of  Section  60d  of  the  Bankruptcy  Act. 

Summary  of  Argument. 

In  essence  the  entire  argument  of  the  appellant  is  de- 
voted to  the  proposition  of  law  that  the  reviewing  Court 
should  affirm  the  order  of  the  Referee  if  the  order  is  sup- 
ported by  any  substantial  evidence  or  may  be  supported 
under  any  theory  of  the  law  and  in  connection  with  this 
proposition  it  is  argued  that  the  reviewing  Court  over- 
looked the  fact  that  Milo  M.   Turner  was  more  than  a 
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mere  bona  fide  shareholder  and  director  and  was  in  fact 
the  sole  officer,  the  sole  director,  the  sole  shareholder  and 
the  managing  officer  of  the  bankrupt  corporation  at  the 
time  the  wage  obligations  were  incurred.  That  in  con- 
sidering the  argument  that  any  claims  of  Milo  M.  Turner 
would,  in  equity  and  good  conscience,  be  subordinated  in 
payment  to  the  payments  of  all  other  general  claims,  the 
reviewing  Court  considered  only  cases  dealing  with  bona 
fide  shareholders  or  directors  of  bankrupt  corporations 
and  did  not  relate  to  a  situation  where  all  of  the  afore- 
mentioned factors  were  combined.  It  is  also  urged  that 
at  the  time  when  Milo  M.  Turner  paid  the  wage  claimants 
the  corporation  was  insolvent  and  such  payments  under 
the  circumstances  would  amount  to  capital  contributions 
to  the  corporation  by  Turner  and  could  not  place  him  in 
the  status  of  a  prior  wage  claimant.  It  is  also  argued 
that  the  evidence  was  more  than  sufficient  to  support 
a  finding  that  Turner  was  the  alter  ego  of  the  bankrupt 
corporation.  Lastly,  it  will  be  urged  that  this  is  an  attempt 
to  circumvent  the  application  of  Section  60d  relating  to 
the  reviewing  of  fees  of  attorneys  for  bankrupts  by  the 
Referee  and  would  open  the  door  to  excessive  fees  being 
charged  by  attorneys  for  bankrupts  and  not  being  subject 
to  review  by  the  Court.  From  the  foregoing  arguments 
it  would  follow  that  the  corporation  paid  its  own  wage 
claims,  that  the  wage  claims  then  became  non-existent 
and  there  was  nothing  left  to  assign  other  than  a  capital 
interest  in  the  corporation  to  the  appellee  or  that  the 
claim  should  be  subordinated,  as  an  assignee  can  acquire 
no  greater  rights  than  his  assignor. 


ARGUMENT. 

I. 
TKe   Reviewing   Court    Should   Accept   the    Referee's 
Findings  of  Fact,  Conclusions  of  Law  and  Order 
Unless  Such  Findings  Are  Clearly  Erroneous. 

Findings  of  the  Referee  in  Bankruptcy  are  presumptively 
correct  and  will  not  be  set  aside  unless  clearly  erroneous. 
(Gold  V.  Gerson,  225  F.  2d  859,  861 ;  General  Rules  of  Civ. 
Proc,  Rule  52(a),  28  U.  S.  C.  A.,  C  C  A.  9th,  1955; 
In  re  Collins,  141  Fed.  Supp.  25    (S.  D.  Gal.).) 

The  further  proposition  that  if  any  of  the  findings  are 
not  clearly  erroneous  and  such  findings  would  support 
the  order,  the  Court  will  not  reverse  the  Referee,  is  so 
well  established  as  a  matter  of  law  that  the  proposition 
does  not  need  citation  of  authority  at  this  point. 

II. 
Milo  M.  Turner  Was  More  Than  a  Mere  Shareholder 
or  Director  and  His  Claim  in  Equity  and  Good 
Conscience  Would  Be  Subordinated  to  the  Pay- 
ment of  All  Other  General  Unsecured  Claims  in 
the  Bankruptcy  Matter. 

The  District  Court,  in  considering  the  issue  presented 
as  to  whether  or  not  the  claim  of  Milo  M.  Turner  should 
be  subordinated,  concludes  at  page  35  of  the  Transcript 
"the  sole  issue  to  be  resolved  on  this  review  is  whether  the 
evidence  adduced  at  the  hearing  before  the  Referee  is 
sufficient  to  support  the  findings  that  the  bankrupt  cor- 
poration was  the  alter  ego  of  Milo  M.  Turner".  The 
only  further  consideration  of  this  problem  which  we  can 
find  is  found  in  the  first  four  paragraphs  on  page  37  of 
the  Transcript  where  the  Court  cited  In  re  Dorr  Pump 
&  Mfg.  Co.,  US  F.  2d  610  (C.  C.  A.  7,  1942),  for  the 
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proposition  that  it  is  immaterial  that  an  assignment  be 
made  to  a  stockholder  of  a  bankrupt  corporation.  A 
thorough  reading  of  the  said  memorandum  opinion  leaves 
one  with  the  impression  that  at  no  point  in  the  memoran- 
dum opinion  was  any  consideration  given  to  the  fact  that 
immediately  prior  to  bankruptcy  Turner  was  the  only 
active  officer  in  the  bankrupt  corporation  [see  Tr.  pp. 
45,  46,  53],  that  Turner  was  the  sole  shareholder  of  the 
bankrupt  corporation  [Tr,  p.  46],  that  Turner  gave  per- 
sonal guarantees  to  several  creditors  [Tr.  p.  48],  that 
Turner  was  the  sole  responsible  officer  of  the  corporation 
[Tr.  p.  53],  and  the  managing  officer  of  the  bankrupt  cor- 
poration at  the  time  the  wages  were  incurred.    [Tr.  p.  53.] 

Finding  of  Fact  No.  1  made  by  the  Referee,  the  find- 
ings being  designated  in  the  record  on  appeal,  finds  that 
Turner  was  President,  majority  shareholder  and  manag- 
ing officer  of  the  bankrupt  corporation.  Finding  of  Fact 
No.  2  finds  that  Turner  was  the  only  acting  officer  and 
director  of  the  bankrupt  for  some  time  prior  to  bank- 
ruptcy. Finding  of  Fact  No.  9  finds  that  the  appellee 
knew  or  should  have  known  of  the  relationship  of  Turner 
to  the  bankrupt  corporation  and  thus  removes  him  from 
the  status  of  being  a  bona  fide  purchaser  for  value  with- 
out knowledge  of  infirmities.  Conclusion  of  Law  No.  2 
finds  that  if  Turner  has  asserted  the  claim  personally, 
the  claim  would  have  been  subordinated  to  the  payment  of 
all  other  general  claims  on  file  in  the  bankruptcy  proceed- 
ings, and  the  order  provides  that  the  claim  be  subordinated 
in  payment.  It  is  submitted  that  the  evidence  clearly  sup- 
ports each  and  every  one  of  these  findings  and  the  order 
of  the  Referee,  and  that  the  reviewing  Court  committed 
reversible  error  in  failing  to  consider  this  issue.  The  law 
is  clear  that  under  the  circumstances  Turner's  claim  would 
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have  been  subordinated  and  the  appellee,  being  the  as- 
signee of  Turner,  could  acquire  no  greater  rights  than 
his  assignor,  Turner.  It  will  be  demonstrated  below  that 
the  law  is  clear  that  the  claim  of  Turner  would,  in  equity 
and  good  conscience,  be  subordinated  to  the  claims  of  all 
other  general  creditors  herein. 

The  Bankruptcy  Court  has  full  power  to  subordinate 
claims  and  adjust  equities.  (Sampsell  v.  Imperial  Paper, 
313  U.  S.  215,  85  L.  Ed.  1293,  61  S.  Ct.  904,  45  A.  B.  R. 
(N.  S.)  454;  Bank  of  America  v.  Erickson  (C.  C.  A.  9), 
45  A.  B.  R.  (N.  S.)  503,  117  F.  2d  796.) 

Mere  reasons  of  equity  may  sometimes  require  that  a 
creditors'  claim  be  either  totally  disallowed  or  subordinated 
to  the  claims  of  all  or  of  certain  other  creditors,  such  as 
where  the  creditor  is  closely  related  to  the  bankrupt  or 
as  a  majority  stockholder  or  corporate  officer  should  be 
treated  as  a  proprietor  rather  than  as  a  creditor.  (Vol. 
3,  Collier  on  Bankruptcy,  14th  Ed.,  p.  185,  Sec.  57.14,  and 
cases  cited  therein.) 

If  one  entirely  controls  the  affairs  of  a  corporation  and 
owns  a  substantial  part  of  it  and  furnishes  the  corpora- 
tion money,  the  funds  so  advanced  will  be  deemed  a  capi- 
tal contribution.  He  cannot  under  these  circumstances 
prove  a  claim  in  competition  with  other  creditors  of  the 
corporation.  (In  re  Rickshaw,  12  Fed.  Supp.  424  and 
426.)  I 

In  Bank  of  America  v.  Erickson,  supra,  the  Court  says 
on  page  798,  as  follows :  ^ 

".  .  .  The  Bankruptcy  Court  has  undoubted 
power  to  subordinate  a  general  claim  to  other  claims 
in  the  same  category  where  for  any  reason  legal  or 
equitable,  it  ought  to  be  subordinated     .     .     ." 
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In  Pepper  v.  Litton,  308  U.  S.  295,  the  Court  states 

".  .  .  The  Bankruptcy  Court,  in  passing  on 
allowance  of  claims,  sits  as  a  Court  of  equity.  In 
the  exercise  of  its  equitable  jurisdiction  the  Bank- 
ruptcy Court  has  the  power  to  sift  the  circumstances 
surrounding  any  claim  to  see  that  injustice  or  un- 
fairness is  not  done  in  the  administration  of  the 
bankruptcy  estate  .  .  .  Though  disallowance  of 
such  claims  will  be  ordered  where  they  are  fictitious 
or  sham,  these  cases  do  not  turn  on  the  existence  or 
non-existence  of  the  debt.  Rather  they  involve  simply 
the  question  of  order  of  payment  ...  a  sufficient 
consideration  may  be  simply  the  violation  of  rules 
of   fair  play  and  good  conscience   by   the   claimant 

Turner  was  president  and  the  directing  head  of  the 
corporation.  He  incurred  or  permitted  the  wage  claims, 
giving  rise  to  the  appellee's  claim,  to  be  incurred  with 
full  knowledge  of  its  insolvent  financial  condition.  This 
is  demonstrated  by  the  filing  of  a  petition  under  Chapter 
XI  and  testimony  at  Transcript,  pages  52  and  53.  He 
then,  to  prevent  being  prosecuted  criminally,  paid  the 
claims  by  picking  up  the  dishonored  checks.  It  would  be 
inequitable  under  all  of  the  circumstances  to  permit  his 
alleged  claims,  arising  out  of  wage  claims  and  checks  he 
signed,  to  participate  in  this  insolvent  estate  on  an  equal 
basis  with  either  labor  claimants  or  general  mercantile 
creditors  who  extended  credit  in  good  faith  believing  the 
corporation  to  be  solvent.  In  addition  to  the  foregoing 
Turner  guaranteed  obligations  of  the  corporation  [see 
Tr.  p.  48]  "or  a  portion  thereof"  and  caused  the  corpora- 
tion to  incur  the  wage  claims  involved  with  knowledge 
that  a  keeper  was  in  the  premises  as  the  result  of  the 
action  of  a  creditor    [see   Tr.   p.    53],   caused  employees 
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to  hold  checks  and  knew  that  the  corporation  was  in  bad 
financial  condition  [see  Tr.  pp.  52-53],  and  then,  with  the 
expectation  of  recouping  his  losses,  filed  Chapter  XI  pro- 
ceedings with  the  expectation  of  continuing  the  business 
[see  Petition  for  Arrangement  under  Chapter  XI,  at  pp. 
3  to  10  of  the  Transcript],  representing  therein  that  there 
were  officers  of  the  corporation  and  a  Board  of  Direc- 
tors [see  Resolutions  at  pp.  10  and  11,  Tr.  of  Record], 
when,  in  fact,  the  only  officer  of  the  corporation  and  the 
only  director  was  Turner  himself,  Stanley  C.  Sorenson 
having  become  an  officer  and  a  director  the  day  of  bank- 
ruptcy merely  for  convenience  of  signing  the  schedules. 
[See  Tr.  of  Record,  pp.  45  and  46.] 

The  most  recent  decision  of  the  California  Supreme 
Court  is  Riddell  v.  Yosemite  Creek  Co.,  158  A.  C.  A.  390, 
a  1958  decision.  In  that  case  the  Court  found  there  were 
dummy  shareholders,  that  the  principal  personally  guar- 
anteed corporate  obligations,  that  the  corporate  procedure 
was  not  followed,  and  at  398  the  necessity  of  supplying 
further  capital  was  recognized  and  an  attempt  was  made 
to  compete  with  other  creditors  if  the  corporation  failed. 
In  its  conclusion  the  Court  stated  that  the  principal  could 
not  justly  continue  to  do  business  through  the  instru- 
mentality of  the  corporations  without  financing  them  suf- 
ficiently to  meet  their  obligations.  Under  the  circum- 
stances the  Court  not  only  finds  that  advances  made  while 
it  was  recognized  that  further  capital  should  be  supplied 
to  the  corporation,  would  be  treated  as  capital  contribu- 
tions, making  an  exhaustive  review  of  the  law  of  the 
State  of  California  in  relation  to  the  alter  ego  doctrine 
and  specifically  finds  that  it  was  not  necessary  to  show 
actual  fraud  but  enough  to  show  that  when  there  is  unity 
of  ownership  and  unity  of  interest  the  recognition  of  the 
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corporate  identity  would  foster  fraud  or  promote  in- 
justice, and  at  393  of  the  said  opinion  states  that  a  finding 
of  alter  ego  is  particularly  the  providence  of  the  trial  court 
and  that  only  general  rules  could  be  laid  down  by  the 
Appellate  Court. 

Later  in  this  brief  it  will  be  argued  that  Turner  merely 
made  capital  contributions  to  the  bankrupt  when  he  paid 
the  dishonored  wage  checks  and  that  for  this  reason  the 
Court  would  subordinate  any  claims  of  Turner. 

III. 
To  Allow   Turner   to   Participate   Ahead   of   General 
Creditors  of  the  Corporation  Would  Be  Grossly 
Inequitable. 

The  case  of  Pepper  v.  Litton,  supra,  holds  that  salary 
claims  in  one  man  corporations  may  be  disallowed  where 
the  Court  is  satisfied  that  the  allowance  of  the  claim  would 
not  be  fair  or  equitable  to  other  creditors.  This  case  also 
holds  that  officers  and  directors  are  in  a  fiduciary  capacity 
and  cannot  do  indirectly  what  they  could  not  do  directly. 

See  the  case  of  In  re  Burntside  Lodge,  7  Fed.  Supp.  785 
(D.  C),  26  Am.  B.  (N.  S.)  59,  cited  with  approval. 

It  is  submitted  that  in  the  instant  case  Turner  was  a 
fiduciary  and  was,  under  the  laws  of  California,  criminally 
responsible  for  the  payment  of  the  wage  claims  herein,  was 
a  one  man  corporation  and  had  this  corporation  been  his 
individual  business  could  not  have  participated  as  a  wage 
claimant  in  his  own  bankruptcy  proceedings  nor  in  his 
own  business,  yet  the  effect  of  the  reversing  of  the 
Referee's  order  is  to  allow  Turner's  assignee,  the  appellee, 
to  do  just  that. 

The  learned  Judge  of  the  District  Court  based  his  memo- 
randum decision  logically  on  his  conclusion  that  no  inequity 
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resulted  or  would  result  by  virtue  of  the  allowance  of  the 
claim  herein  involved.  We  submit  that  this  simply  is  not 
true  as  at  the  time  of  the  payment  by  Turner  of  the  wage 
checks  involved  he  most  certainly  had  knowledge  of  the 
financial  condition  of  his  corporation  and  most  certainly 
paid  the  checks  to  avoid  criminal  prosecution  in  the  Courts 
of  the  State  of  California.  The  record  is  clear  that  he 
also  had  the  desire  to  keep  his  private  corporation  oper- 
ating and  the  hope  that  he  could  pull  out  of  the  financial 
chaos  which  his  corporation  faced.  This  is  clearly  evi- 
denced by  the  fact  that  the  proceedings  were  commenced 
by  the  filing  of  a  petition  for  arrangement  under  Chapter 
XI  of  the  Bankruptcy  Act,  rather  than  by  the  filing  of  an 
ordinary  petition  in  bankruptcy.  We  submit  that  it  most 
certainly  would  not  be  fair  and  equitable  to  the  other 
creditors  of  this  estate  to  allow  Turner,  with  knowledge  of 
insolvency,  on  the  eve  of  the  filing  of  Chapter  XI  pro- 
ceedings, to  rush  out  and  pay  a  group  of  wage  claimants 
on  dishonored  checks  of  the  corporation,  checks  which 
he  had  signed  himself  personally  [see  Tr.  p.  53]  and  thus 
escape  criminal  liability  on  the  checks  and  to  further  do 
so  with  the  expectation  that  there  was  a  chance  that  the 
corporation  ultimately  would  return  his  capital  invest- 
ment. Then  he  assigned  the  checks  at  the  time  of  the  filing 
of  the  Chapter  XI  proceedings  to  his  attorney,  that  is, 
the  attorney  for  the  bankrupt  corporation  and  had  prior 
wage  status  asserted  on  the  basis  of  his  claim,  thus  per- 
mitting his  claim  to  participate  prior  to  general  mercantile 
creditors  of  the  corporation.  We  further  submit  that 
under  the  circumstances  it  would  also  be  grossly  inequit- 
able to  allow  the  attorney  for  the  bankrupt  corporation, 
the  appellee,  who  accepted  the  assignment  of  these  so-called 
wage   checks   with    full   knowledge    of   Turner's    relation 
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to  the  bankrupt  corporation,  and  who  probably  participated 
in  the  appointment  of  Sorenson  as  a  director  for  purposes 
of  executing  the  Chapter  XI  petition,  to  be  allowed  a 
prior  wage  claim  as  against  the  general  creditors  in  the 
estate  for  fees  in  connection  with  this  bankruptcy  pro- 
ceeding. To  in  effect  determine  his  own  fee  with  no  re- 
view by  the  Court  as  to  the  reasonableness  of  the  fee  is 
in  the  teeth  of  the  provisions  of  Section  60d  of  the  Bank- 
ruptcy Act  which  provides  that  payments  either  directly 
or  indirectly  to  the  attorney  for  the  bankrupt  on  account 
of  fees  shall  be  subject  to  review  by  the  Bankruptcy  Court. 

Under  such  a  situation  the  owner  of  a  one  man  cor- 
poration who,  in  the  instant  case  is  not  only  the  owner 
but  the  only  active  managing  director  of  the  corporation, 
could  have  his  cake  and  eat  it,  in  that  he  could  advance 
money  to  his  own  corporation  at  any  time  on  behalf  of 
delinquent  wages  and  thus  constitute  himself  a  prior  wage 
claimant  in  his  own  corporation,  even  though  the  moneys 
were  advanced  to  keep  his  corporation  operating  and  with 
a  clear  expectation  that  if  the  business  succeeded  his  capi- 
tal investment  would  be  returned,  and  if,  on  the  other  hand, 
the  business  failed  and  ran  up  further  obligations,  he 
could  then  assert  prior  wage  status  and  recover  his  ad- 
vances ahead  of  other  creditors  of  his  corporation.  Under 
such  circumstances,  one  could  advance  money  to  his  own 
failing  business  as  a  portion  of  his  invested  capital,  know- 
ing that  the  business  is  in  a  shaky  condition,  without  taking 
any  risk  whatever  that  capital  so  advanced  could  be  lost. 
Turner  very  clearly  expected  this  business  to  succeed 
when  he  filed  Chapter  XI  proceedings.  He  had  hopes  of 
obtaining  an  additional  $60,000.00  capital  by  the  release 
of  certain  bushings  from  the  S.  C.  O.  Tool  Co.  as  evi- 
denced by  the   testimony   of   his   attorney,   the   claimant 


—16— 

herein,  at  pages  70  and  71  of  the  Transcript.  We  submit 
that  under  the  circumstances,  the  Court  should  look 
through  the  form  of  Turner  paying  debts  of  the  corpora- 
tion with  his  personal  funds,  disregarding  any  distinction 
between  the  payment  of  wage  checks  or  any  other  obliga- 
tions of  the  corporation.  Stripped  of  the  niceties  the  cor- 
poration needed  capital  to  continue  business.  Turner,  the 
sole  shareholder,  sole  director,  sole  officer  and  managing 
officer  of  the  corporation  and  the  only  person  who  stood 
to  profit  from  the  success  of  the  business,  knew  that  to 
continue  operations  the  corporation  must  have  additional 
capital.  He  knew  there  was  a  keeper  in  the  business  and 
that  employees  would,  of  necessity,  have  to  be  paid  or  the 
business  cease  operations.  He  raised  personal  funds  and 
paid  the  corporation's  delinquent  wages  thus  enabling  the 
corporation  to  continue  business  in  hopes  that  he  can  save 
his  prior  investment.  We  submit  that  had  it  been  neces- 
sary for  Turner  to  pay  the  rent  of  the  bankrupt  corpora- 
tion or  to  pay  general  mercantile  creditors  in  order  to 
secure  further  supplies  for  the  corporation,  no  different 
situation  would  have  existed  than  was  the  case  with 
labor  claimants.  The  corporation  simply  had  to  have 
money  to  continue  operations  and  to  give  Turner  any 
hope  of  return  on  his  capital  investment. 

Turner  or  his  assignee  now  argues  that  Turner's  pay- 
ment of  wages  benefited  the  creditors  as  wages  would 
have,  in  any  event,  participated  ahead  of  general  unsecured 
creditors  and  that  Turner's  claim,  therefore,  should  now 
be  accorded  prior  wage  status  ahead  of  the  other  credi- 
tors. This  argument  overlooks  the  fact  that  had  Turner 
not  paid  the  wages  the  business  probably  would  have  ceased 
operations  immediately  and  that  further  claims  concern- 
ing the  lease  rentals  and  equipment,  rent,  etc.  and  attor 
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ney's  fees  in  connection  with  the  Chapter  XI  proceeding's, 
receiver's  fees  in  connection  with  the  Chapter  XI  proceed- 
ings and  other  expenses  would  not  have  been  incurred  by 
the  corporation  as  the  result  of  Turner's  efforts  to  con- 
tinue the  business.  Instead,  Turner  paid  the  wage  claim- 
ants, continued  the  business  in  operation,  filed  a  Chapter 
XI  proceeding,  incurred  on  behalf  of  the  corporation  the 
costs  of  Chapter  XI  proceedings,  the  attorney's  fees  of 
the  claimant,  and  the  costs  of  a  Court  appointed  receiver 
[see  Tr.  p.  12].  We  submit  that  under  the  circumstances 
the  Referee  on  the  evidence  before  him  committed  no  error 
in  finding  in  his- Conclusion  of  Law  No.  II  [see  Tr.  p.  21] 
that  if  Turner  had  asserted  a  claim  based  on  the  checks 
in  question  the  claim  would  have  been  subordinated  in 
payment  and  in  ordering  that  the  claim  be  allowed  as  a 
general  unsecured  claim  only  and  in  further  ordering  that 
the  claim  be  subordinated,  basing  his  said  Findings  and 
Order  upon  the  equitable  principles  enunciated  above. 

IV. 

Turner's  Payment  of  Wage   Claims  Amounted   to  a 

Capital  Contribution  to  the  Bankrupt. 

A  reading  of  the  Memorandum  Opinion  of  the  District 
Court  leaves  one  with  the  definite  opinion  that  he  entirely 
overlooked,  the  issue  regarding  whether  or  not  Turner's 
claim  should  be  subordinated  as  a  capital  contribution. 

It  is  submitted  that  the  main  reason  given  in  many 
opinions  relating  to  the  subordination  of  claims  hinge 
on  the  fact  that  the  funds  advanced  were  capital  contribu- 
tions to  the  capital  of  the  corporation.  (See  Pepper  v. 
Litton,  supra;  and  Riddle  v.  Yosemite  Creek  Co.,  supra.) 
It  is  further  submitted  that  for  the  reasons  set  forth 
above  these  transactions  amounted  to  capital  contributions 


—18— 

by  Turner  and  the  District  Court  erred  in  not  consider- 
ing this  issue  and  in  reversing  the  Referee's  Findings 
which  definitely  find  support  in  the  record  and  more  par- 
ticularly Conclusion  of  Law  number  IV  [see  Tr.  p.  21] 
which  is  clearly  supported  by  the  fact  that  Turner's  con- 
tributions were  capital  contributions. 

V. 

Under   California   Law,   Turner   Was  the   Alter   Ego 

of  Zipco. 

The  case  of  Riddle  v.  Yosemite  Creek  Co.,  supra,  at 
393,  holds  that  a  finding  of  alter  ego  is  particularly  within 
the  providence  of  the  trial  court.  The  general  rule  laid 
down  in  that  case  and  in  the  case  of  Katenkamp  v.  Superior 
Court,  16  Cal.  2d  696,  108  P.  2d  1,  is  that  if  there  is 
unity  of  ownership  and  interest  "it  is  not  necessary  that 
actual  fraud  be  shown.  It  is  sufficient  if  a  refusal  to 
recognize  the  identity  of  the  individual  with  that  of  the 
individual  would  bring  about  inequitable  results."  The 
Katenkamp  case  was  cited  with  approval  in  Hudson  v. 
Wylie  (C.  C.  A.  9,  1957),  242  F.  2d  435,  at  442,  Petition 
for  Writ  of  Certiorari  denied. 

There  can  be  no  doubt  that  Turner  was  the  sole  owner 
of  Zipco.  See  argument  and  references  to  the  transcript 
above.  Some  of  the  criteria  laid  down  in  the  Riddle  case 
regarding  unity  of  interest  are:  insufficient  capital  and 
knowledge  of  the  same;  failure  to  conform  to  corporate 
procedure;  personal  guarantees  of  corporate  obligations 
and  an  attempt  to  compete  with  other  creditors.  (See 
396  of  the  Opinion.) 

Here  there  was  a  failure  to  conform  with  corporate 
procedures  as  the  record  shows  that  Turner  was  the  only 
director  or  officer  and  that  Sorenson  was  appointed  only 
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for'  convenience.  This  was  a  direct  violation  of  Sections 
301  and  800  of  the  Corporations  Code  of  the  State  of 
CaHfornia  providing  that  a  corporation  shall  have  not 
less  than  three  directors.  If  Turner  was  the  only  officer 
and  director  how  could  Zipco  have  had  shareholder's  or 
director's  meetings  or  for  that  matter,  carried  on  any 
business  as  an  entity  separate  from  Turner  ?  Here  Turner 
guaranteed  accounts  of  the  bankrupt  including  the  S.  C.  O. 
Tool  Co.  account,  a  very  large  account.  [See  Tr.  pp.  48, 
70-71.]  Here  Turner  had  knowledge  that  the  corporation 
had  insufficient  capital  as  evidenced  by  the  keeper  in  the 
premises  [See  Tr.  p.  53],  by  the  filing  of  Chapter  XI 
proceedings,  and  by  his  having  loyal  employees  hold  checks. 
[See  Tr.  pp.  52-53.]  Turner  evidenced  his  intention  to 
compete  with  other  creditors  by  his  assignment  of  the 
checks  to  the  claimant  and  that  an  inequitable  result 
would  be  reached  by  not  piercing  the  corporate  veil  has 
been  amply  demonstrated  in  the  various  arguments  above. 

At  pages  35  and  36  of  the  Transcript  may  be  found 
the  reasoning  of  the  District  Court  regarding  the  alter  ego 
issue.  He  relied  on  Hollywood  Cleaning  and  Pressing 
Co.  V.  Hollywood  Laundry  Service,  217  Cal.  124,  17  Pac. 
709,  a  1932.  case  decided  some  eight  years  prior  to  the 
Katenkamp  case,  supra,  and  26  years  prior  to  the  Riddle 
case,  supra,  upon  Norens  Realty  Co.  v.  Consolidated 
A&T  Co.,  80  Cal.  App.  2d  879,  182  P.  2d  593,  a  district 
court  case  which  is  not  persuasive  in  view  of  the  Katen- 
kamp and  Riddle  cases  decided  by  the  State  Supreme 
Court,  and  on  Wenhan  Estate  v.  Hewlett,  193  Cal.  675, 
696,  227  Pac.  723,  731,  a  1924  case  superceded  by  the 
above  referred  to  later  Katenkamp  and  Riddle  cases.  On 
page  36  he  goes  on  to  reason  that  actual  fraud  must  be 
shown   or    bad    faith. 
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The  Katenkamp  case  and  the  Riddle  case  each  review 
the  law  of  CaHfornia  and  specifically  hold  that  it  is  not 
necessary  to  show  actual  fraud  and  it  is  sufficient  if  in- 
equitable results  would  result  from  recognizing  the  cor- 
porate identity.  See  quote,  supra.  It  is  submitted  that 
the  District  Court  did  not  follow  state  law  and  that  the 
cases  he  relied  upon  have  been  overruled  either  by  impli- 
cation or  directly  by  the  Katenkamp  and  Riddle  cases  and 
under  applicable  law  the  Referee  did  not  err  in  finding 
the  corporation  to  be  the  alter  ego  of  Turner. 

It  follows  that  if  the  corporation  was  a  mere  alter  ego, 
Turner  paid  his  own  obligations  and  the  debts  were  can- 
celled upon  payment  and  nothing  was  left  to  assign  to 
the  appellee  herein. 

VI. 
The   Door   Pump   Case   Was   Not   Properly   Applied. 

At  page  Z7  of  the  Transcript  the  District  Court  cites  the 
case  of  In  re  Door  Pump  and  Mfg.  Co.,  125  F.  2d  610 
(C.  C.  A.  7,  1942),  as  controlling  the  issue  as  to  whether 
Turner  could  have  been  a  valid  assignee  of  wages.  That 
case  considers  only  bona  fide  shareholders,  makes  no  con- 
sideration of  any  added  facts  such  as  a  sole  shareholder, 
officer,  manager  and  director  and  no  such  facts  appear  in 
that  case.  It  simply  does  not  apply  to  the  situation  pre- 
sented in  the  instant  case  and  we  believe  that  the  District 
Court  overlooked  the  added  facts  referred  to  and  thus 
did  not  properly  consider  the  issue. 
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VII. 

I  The   Appellee's   Claim   Is   Subject   to   Review   Under 

Section  60d  of  the  Bankruptcy  Act. 

Section  60d  of  the  Bankruptcy  Act,  U.  S.  Code,  Title  11, 
Chap.  6,  Sec.  96,  in  substance  provides  that  fees  paid 
attorneys  for  bankrupts  either  directly  or  indirectly  for 
services  in  connection  with  the  bankruptcy  proceedings 
shall  be  subject  to  review  by  the  Referee.  If  alter  ego 
doctrine  applies  it  follows  that  the  bankrupt  paid  the  fees 
and  60d  applies. 

If  the  Court  sanctions  the  attorney  induced  device  used 
herein  it  is  clear  that  the  same  will  be  a  prolific  breeder 
of  a  method  to  circumvent  Section  60d  and  for  attorneys 
to  charge  excess  fees  without  court  scrutiny.  For  that 
reason,  if  none  other,  the  Court  should  look  upon  the  ap- 
pellee's claim  with  a  jaundiced  eye. 

Conclusion. 

The  above  arguments  amply  illustrate  the  errors  of  the 
District  Court  in  reversing  Referee  Rifkind  and  the  Dis- 
trict Court's  failure  to  adequately  consider  issues  before 
the  Court.  It  would  be  indeed  shocking  if  the  owner  and 
manager  of  a  one  man  corporation  or  his  assignee  should 
be  allowed  prior  wage  status  ahead  of  the  very  trade  credi- 
tors he  created.  To  sanction  the  methods  herein  employed 
by  the  appellee  would  breed  a  group  of  subtle  evasions  to 
the  letter  if  not  the  spirit  of  Section  60d  of  the  Bankruptcy 
Act  relating  to  Court  regulation  of  fees  for  attorneys  for 
bankrupt. 
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For  the  reasons  set  forth  above  it  is  respectfully  urged 
that  the  Order  of  the  District  Court  be  reversed  and  the 
Order  of  the  Referee  affirmed. 

Dated:     April  24,  1958. 

Respectfully  submitted, 

Craig,  Weller  &  Laugharn, 
By  William  E.  Bartley, 

Attorneys  for  Appellant,  Irving  I.  Bass,  Trustee 
in  Bankruptcy  for  the  Estate  of  Zipco,  Inc., 
a  California  Corporation. 

Frank  C.  Weller, 
Hubert  F.  Laugharn, 
Thomas  S.  Tobin, 
William  E.  Bartley, 
Andrew  F.  Leoni, 
Joseph  S.  Potts, 
Of  Counsel. 
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Irving  I.  Bass,  Trustee  in  Bankruptcy  of  Zipco,   Inc., 
a  corporation,  Bankrupt, 

Appellant  J 
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Robert  H.  Shutan, 

Appellee. 


APPELLEE'S  BRIEF. 


Statement  of  the  Case. 

The  statement  of  the  case  as  set  forth  by  Appellant  in 
Appellant's  Opening  Brief  contains  certain  material  in- 
accuracies of  fact  which  somewhat  distort  the  background 
of  the  claim  herein,  and  therefore  Appellee  deems  it 
necessary  to  set  forth  his  own  Statement  of  the  Case. 

This  is  an  appeal  from  an  Order  of  the  District  Court, 
which  upon  the  hearing  of  the  Petition  for  Review,  re- 
versed an  Order  of  the  Referee  in  Bankruptcy  disallow- 
ing a  prior  claim  asserted  by  Appellee. 

Appellee,  within  the  proper  time,  filed  a  priority  claim 
in  the  within  bankruptcy  proceedings  in  the  amount  of 
$1531,45,  said  claim  being  based  upon  the  ownership 
by  claimant  of  payroll  checks  in  said  amount,  being  pay- 
roll checks  of  the  bankrupt  corporation  for  wages  earned 
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within  three  months  preceding  the  commencement  of  the 
subject  bankruptcy  proceedings.  The  verified  proof  of 
claim  stated  that  the  checks,  for  full  and  valuable  con- 
sideration, were  duly  assigned  to  claimant,  the  Appellee. 
Exactly  one  year  after  said  prior  wage  claim  had  been 
filed,  the  Trustee  in  bankruptcy  filed  an  objection  to  said 
claim.    The   Trustee   alleged   on   information   and   belief 

(1)  that  in  fact  no  wages  were  assigned  to  claimant; 

(2)  that  the  bankrupt  and  not  the  claimant  paid  the 
employees  (and  thereupon  the  subject  checks  became 
the  property  of  the  bankrupt  who  then  assigned  the  checks 
to  the  claimant) ;  (3)  the  Trustee  also  objected  on  the 
ground  of  lack  of  consent  of  the  spouse  of  the  wage 
earner;  but  counsel  for  the  Trustee  stated  at  the  hearing 
on  this  matter  that  such  objections  appeared  only  through 
error  in  the  written  objections  to  claim  [Tr.  44],  and 
such  objection  was  abandoned  by  the  Trustee  [Tr.  44, 
62] ;  (4)  the  Trustee's  objections  stated  the  further 
ground  that  the  subject  claim  was  for  legal  services,  was 
excessive  and  should  be  redetermined  by  the  Referee.  No 
other  bases  of  objection  was  set  forth  by  the  Trustee. 

Said  objections  to  the  subject  claim  were  tried  before 
the  Referee  on  August  8,  1957;  and  a  complete  transcript 
of  such  trial  was  a  part  of  the  record  in  the  proceeding 
in  the  District  Court  on  the  Petition  for  Review,  and,  of 
course,  is  a  part  of  the  record  on  this  appeal. 

Claimant  (Appellee  herein)  is  an  attorney  at  law,  with 
his  office  in  Beverly  Hills,  California.  He  has  been 
a  member  of  the  bar  since  1943  and  since  1947  has  been 
specializing  in  the  practice  of  bankruptcy  and  insolvency 
law.  [Tr.  63.]  Claimant  became  the  holder  of  the  sub- 
ject payroll  checks  in  the  following  manner: 
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The  undisputed  evidence  disclosed  and  the  Referee 
found  that  the  bankrupt  corporation,  shortly  prior  to  the 
commencement  of  the  within  proceedings,  had  issued  a 
num.ber  of  payroll  checks  to  its  employees  which  checks 
were  either  dishonored  when  presented  at  the  bank  or 
would  have  been  dishonored  if  presented  to  the  bank,  and 
that  Milo  M.  Turner,  an  officer,  director  and  sole  share- 
holder of  the  bankrupt  corporation,  personally  obtained 
outside  funds  and  used  such  money  to  ''pick  up"  said  pay- 
roll checks,  the  employees  in  each  case  endorsing  such 
checks  and  delivering  them  to  Milo  M.  Turner.  On  or 
about  April  4,  1956  Milo  M.  Turner  transferred  and  de- 
livered to  Appellee  the  subject  checks  in  paym.ent  of  a 
$1500.00  retainer  of  Appellee  for  legal  services,  which 
retainer  had  been  demanded  by  Appellee  before  he  would 
agree  to  assume  the  responsibility  of  becoming  counsel 
for  the  purpose  of  representing  the  corporation  in  the 
preparation  and  filing  on  behalf  of  the  corporation  of  a 
Petition  for  Arrangement  under  Chapter  XI  of  the  Bank- 
ruptcy Act  and  representing  the  corporation  in  the  en- 
suing proceedings.  Upon  his  employment  by  the  corpora- 
tion on  April  4th  and  the  receipt  by  him  of  such  checks. 
Appellee  did  undertake  the  representation  of  the  corpora- 
tion and  did  prepare  and  file  on  behalf  of  the  corporation 
proceedings  under  Chapter  XI  of  the  Bankruptcy  Act, 
and  represented  the  corporation  throughout  the  subsequent 
debtor   and   bankruptcy   proceedings. 

(A  most  distorted  picture  of  this  part  of  the  story  is 
set  forth  by  Appellant  on  the  bottom  of  page  2  of  his 
Opening  Brief  herein.  Appellant  states  that  the  Chapter 
XI  proceeding  "proved  abortive  a  few  days  subsequent  to 
its  filing  and  an  Order  of  Adjudication  was  made  and 
entered  approximately  four ,  days  after  the  filing  of  the 


Chapter  proceedings".  The  fact  is  that  the  Chapter  XI 
proceeding  was  filed  April  5,  1956;  the  adjudication  in 
bankruptcy  was  under  date  of  May  11,  1956  and  filed 
May  15,  1956.  [Tr.  13-14.]  Other,  but  less  material, 
inaccurate  statements,  assumptions  and  conclusions  appear 
on  the  same  page  of  Appellant's  Brief.) 

The  Referee  found  and  concluded  that  the  bankrupt 
corporation  is  the  alter  ego  of  Milo  M.  Turner,  that 
Milo  M.  Turner  is  generally  liable  for  the  debts  of  the 
corporation,  that  any  claim  that  Milo  M.  Turner  might 
have  against  the  corporation  should  be  subordinate  in 
payment  to  the  general  creditors,  and  that  Appellee  as 
an  assignee  from  Milo  M.  Turner,  stands  in  no  better 
position  than  Turner  would  in  connection  with  the  sub- 
ject payroll  checks;  and  on  that  basis  the  Referee  allowed 
the  subject  claim  in  the  amount  of  $1531.45  as  a  gen- 
eral unsecured  claim  only  and  further  ordered  and  directed 
that  said  claim  be  subordinated  in  payment  to  the  payment 
of  all  other  general  unsecured  claims  in  the  subject  bank- 
ruptcy proceeding. 

The  Referee  further  concluded  that  the  fee  of  Appellee 
was  subject  to  determination  and  review  by  the  Court 
under  the  provisions  of  Section  60d  of  the  Bankruptcy 
Act,  11  U.  S.  Code,  Chapter  6,  Section  96d. 

Appellee  petitioned  for  a  review  of  said  Order  of  the 
Referee  and  said  Petition  for  Review  was  heard  and  de- 
termined by  the  Honorable  Irving  R.  Kaufman,  District 
Judge.  The  District  Court  made  an  Order  setting  aside 
the  Referee's  Order  and  directing  that  Appellee's  claim 
in  the  amount  of  $1531.45  should  be  accorded  priority 
status  and  allowed  as  a  prior  claim  in  said  amount.  The 
District  Court,  adopting  rather  than  disregarding  the 
Referee's  Findings  of  Fact,  found  error  in  the  Referee's 
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conclusion  that  the  bankrupt  corporation  is  to  be  regarded 
as  the  alter  ego  of  Milo  M.  Turner.  The  District  Court 
concluded  that  the  assignment  of  the  wage  claims  was 
proper,  valid  and  enforceable  in  the  hands  of  Appellee. 
The  District  Court  further  found  that  as  the  payment 
to  Appellee  did  not  involve  funds  of  the  corporation,  the 
Referee's  determination  that  the  attorney's  fee  is  subject 
to  review  under  Section  60d  was  erroneous.  The  analysis 
and  conclusions  of  the  District  Judge  are  clearly  set  forth 
in  his  written  opinion  on  file  herein.     [Tr.  33-39.] 

The  Trustee  in  bankruptcy,  aggrieved  by  the  Order 
of  the  'Visiting  Judge  from  New  York"  has  filed  this 
appeal  which,  in  effect,  asserts  that  the  Referee  was  cor- 
rect in  the  first  place  and  that  the  District  Court  was 
in  error  in  saying  that  the  Referee  erred. 

Issues  on  Appeal. 

The  most  basic  issue  in  this  matter  is  whether  the 
Referee  in  bankruptcy  properly  concluded  that  the  bank- 
rupt corporation  was  the  alter  ego  of  Milo  M.  Turner 
at  the  time  that  Milo  M.  Turner  paid  cash  for  and  took 
assignments  of  the  subject  payroll  checks.  The  other 
issues  as  to  the  validity  of  the  assignments  of  the  wage 
claims  and  the  question  of  whether  the  fee  for  legal 
services  was  paid  from  funds  of  the  bankrupt  corporation 
really  turn  upon  a  resolution  of  the  first  stated  issue. 
If  Milo  M.  Turner  was  not  the  alter  ego  of  the  corpora- 
tion, then  it  must  follow  that  the  funds  transferred  to 
the  employees  in  consideration  of  the  assignment  of  their 
payroll  checks  were  not  funds  of  the  corporation.  The 
assignment  of  the  wage  claims  would  be  clearly  valid; 
and  the  question  of  review  of  legal  fees  under  Section 
60d  would  be   irrelevant. 


In  the  Appellant's  Opening  Brief  (pp.  6-7)  Appellant 
seeks  to  inject  an  issue  which  was  never  put  into  issue 
by  the  pleadings  nor  at  the  trial  of  the  matter  below: 
Appellant  now  asserts  that  the  payments  by  Milo  M. 
Turner  to  the  wage  claimants,  "irrespective  of  equitable 
theory  ior  alter  ego",  "amounted  to  capital  contributions 
to  the  capital  structure  of  the  corporation  and  therefore 
cancelled  such  wage  claims  as  against  the  corporation." 
{App.  Br.  p.  6.)  This  proposition  is  again  asserted  by 
Appellant  in  his  "Summary  of  Argument"  on  page  7  of  his 
brief  where  Appellant  now  assumes  further  that  the  cor- 
poration was  "insolvent"  at  the  time  of  the  subject  pay- 
ments. Never  before  in  this  controversy  was  there  an 
assertion  that  the  corporation  was  insolvent  at  the  time 
of  the  payments  nor  was  there  any  testimony  on  this 
regard  at  the  trial.  The  distortions,  unwarranted  assump- 
tions and  efforts  to  inject  new  issues  may  reflect  Appel- 
lant's present  awareness  of  the  inadequacy  of  the  trial 
record  to  support  the  conclusions  of  the  Referee. 

There  is  not  at  issue  on  this  appeal  the  question  or 
proposition  that  the  Reviewing  Court  should  accept  as 
correct  the  Referee's  Findings  of  Fact  unless  such  Find- 
ings are  clearly  erroneous.  Not  only  does  this  Appellee 
recognize  the  validity  of  such  rule  but  the  District  Court 
below  recognized  such  rule,  and  did  not  set  aside  the 
Referee's  Findings  of  Fact.  [See  District  Court's  Opin- 
ion, Tr.  35.] 
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ARGUMENT. 

I. 
The  District  Court  Was  Correct  in  Disregarding  the 
Conclusions  Drawn  by  the  Referee  From  the  Facts 
as  Found. 

Appellant  has  no  quarrel  with  the  well-settled  rule  that 
the  District  Court  should  accept  the  Referee's  Findings 
of  Fact  unless  such  Findings  are  clearly  erroneous.  How- 
ever, the  corollary  to  that  rule  is  that  if  there  is  no  sub- 
stantial evidence  to  support  it,  the  Referee's  Findings  will 
not  be   sustained. 

In  re  Collins  (S.  C,  Cal.),  141  Fed.  Supp.  25. 

It  is  equally  clear  that  the  designation  as  "Findings  of 
Fact"  of  what  in  reality  are  Conclusions  of  Law,  will  not 
operate  to  limit  the  reviewing  power  of  the  higher  Court. 
In  the  instant  case  the  Referee  was  not  presented  with 
any  problems  of  contradictory  witnesses  or  substantially 
conflicting  testimony  or  evidence.  The  Referee  did  not 
have  to  weigh  the  credibility  of  one  witness  against  the 
credibility  of  another.  There  are  no  substantial  factual 
conflicts  in  the  evidence  presented  to  the  Court.  The  is- 
sues herein  arise  upon  the  inferences  and  conclusions 
reached  by  the  Referee  from  the  evidence. 

Such  inferences  and  conclusions  are  not  conclusive  upon 
the  reviewing  Court;  just  as  in  other  situations,  the  trier 
of  fact  should  resolve  disputed  issues  of  fact,  but  ques- 
tions of  policy  and  limitations  upon  the  privilege  of  in- 
corporation are  ultimately  for  the  Appellate  Courts  to  de- 
termine. 

Ballantine,  Corporations:  "Disregarding  The  Cor- 
porate Entity"   As  A   Regulatory   Process,   31 
Cal.  Law  Review  426; 
Schifferman,   The  Alter  Ego,  32   Cal.    State  Bar 
Jour.   143. 


II. 

The  District  Court  Was  Correct  in  Holding  That 
the  Evidence  Presented  Before  the  Referee  Totally 
Failed  to  Support  the  Conclusion  That  Milo  M. 
Turner  Is  the  Alter  Ego  of  the  Bankrupt  Corpora- 
tion. 

The  Trustee  in  bankruptcy,  Appellant  herein,  totally 
failed  in  the  trial  before  the  Referee  in  bankruptcy  to 
present  evidence  of  facts  which  would  support  a  conclu- 
sion that  the  bankrupt  corporation  should  be  regarded  as 
the  alter  ego  of  Milo  M.  Turner. 

".  .  .  it  is  incumbent  upon  the  one  seeking 
to  pierce  the  corporate  veil  to  show  by  evidence  that 
the  financial  setup  of  the  corporation  is  just  a  sham 
and  accomplishes  injustice." 

Carlisimo  v.  Schwehel,  87  Cal.  App.  2d  482,  197 
P.   2d   167. 

The  conditions  under  which  the  corporate  entity  may 
be  disregarded,  or  the  corporation  regarded  as  the  alter 
ego  of  the  stockholder  have  been  summarized  in  a  number 
of  California  cases.  In  Hollywood  Cleaning  &  Pressing 
Co.  V.  Hollywood  Laundry  Service,  217  Cal.  124,  17 
P.  2d  709,  the  rules  are  summarized  as  follows  in  217 
Cal.  at  page  129,  17  P.  2d  p.  711: 

"Whatever  may  be  the  rule  in  other  jurisdictions, 
the  rule  is  well  settled  in  this  state  that  the  mere  fact 
one  or  two  individuals  or  corporations  own  all  of  the 
stock  of  another  corporation  is  not  of  itself  sufficient 
to  cause  the  courts  to  disregard  the  corporate  entity 
of  the  last  corporation  and  to  treat  it  as  the  alter  ego 
of  the  individual  or  corporation  that  owns  its  stock. 
In  addition  it  must  be  shown  that  there  is  such  a 
unity  of  interest  and  ownership  that  the  individuality 


of  such  corporation  and  the  owners  or  owners  of 
its  stock  has  ceased;  and  it  must  further  appear  that 
the  observance  of  the  fiction  of  separate  existence 
would,  under  the  circumstances,  sanction  a  fraud  or 
promote  injustice.  Bad  faith  in  one  form  or  another 
must  be  shown  before  the  Court  may  disregard  the 
fiction  of  separate  corporate  existence." 

In  Norms  Realty  Company  v.  Consolidated  A  &  T  Co., 
(1947),  80  Cal.  App.  2d  879,  182  P.  2d  593,  the  Court 
held  that  the  allegations  of  the  complaint  were  insufficient 
to  support  a  cause  of  action  by  a  creditor  to  disregard  the 
corporate  entity  and  support  a  judgment  against  the  in- 
dividual defendants.     The  Court  stated  that: 

"Mere  ownership  of  all  the  stock  and  control  and 
management  of  a  corporation  by  one  or  two  individu- 
als is  not  of  itself  sufficient  to  cause  the  Courts  to 
disregard  the  corporate  entity." 

In  the  Norins  Realty  case  the  plaintiffs,  attacking  the 
corporate  entity,  were  demurred  out  of  Court,  though 
their  complaint  alleged  substantially  more  on  the  subject 
than  the  Trustee  produced  herein  by  way  of  evidence. 

It  is  pertinent  to  relate  the  general  and  accepted  rules 
on  the  question  of  disregarding  the  corporate  entity  to  the 
evidence  presented  by  the  Trustee  at  the  trial  below. 
A  study  of  the  entire  transcript  of  the  hearing  in  this 
matter  discloses  the  following  as  the  total  evidence  on 
the  point  in  question: 

(1)  Immediately  prior  to  the  bankruptcy,  Turner  was 
the  only  active  officer  in  Zipco,  Inc.  the  bankrupt  cor- 
poration.    [Tr.  45-46.] 

(2)  Turner  was  the  sole  shareholder  of  Zipco,  Inc. 
[Tr.  46.] 
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(3)  Turner  gave  personal  guarantees  to  two  or  three 
creditors  of  Zipco,  Inc.     [Tr.  48.] 

(4)  Turner  was  the  "responsible"  officer  of  the  cor- 
poration.    [Tr.  53.] 

Turner  was  the  sole  shareholder  of  the  bankrupt  cor- 
poration, and  the  inference  is  fair,  as  in  any  similar  situ- 
ation, that  his  was  substantially  the  controlling  voice  in 
the  affairs  of  the  corporation.  The  mere  fact  that  all  of 
the  corporate  stock  is  held  by  one  person  and  that  said 
person  exercises  control  over  the  corporation  has  never 
been  regarded  as  sufficient  to  justify  disregarding  the  sepa- 
rate corporate  entity.  There  is  absolutely  no  evidence  of 
improper  domination  by  Turner.  There  is  no  evidence  that 
the  corporation  was  the  instrumentality  of  Turner  for  his 
individual  use  and  benefit.  There  is  no  evidence  that  a 
failure  to  pierce  the  corporate  veil  would  sanction  fraud 
or  promote  injustice. 

On  the  basis  of  the  record  in  this  case,  the  District 
Court  had  no  choice  but  to  hold  that  the  Referee  com- 
mitted error  in  concluding  that  the  evidence  presented  at 
the  hearing  supported  a  conclusion  that  Milo  M.  Turner 
was  the  alter  ego  of  the  bankrupt  corporation. 

Appellee,  in  his  petition  on  review  to  the  District  Court 
herein,  had  complained  of  other  errors  on  the  part  of  the 
Referee  which  the  District  Court,  because  of  its  holding 
on  the  major  points,  apparently  did  not  feel  it  necessary 
to  cover  in  its  opinion.  Yet  it  should  be  here  noted  that 
it  has  been  the  position  of  Appellee  ever  since  the  opening 
of  the  hearing  before  the  Referee  that  it  was  error  for 
the  Referee  to  admit  into  evidence,  over  the  continuing 
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objection  of  Appellee,  testimony  relating  to  the  question 
of  whether  the  bankrupt  corporation  was  the  alter  ego  of 
Milo  M.  Turner. 

The  Trustee's  written  objections  to  the  claim  in  this 
proceeding  gave  claimant  no  indication  whatsoever  that 
at  the  hearing  on  such  objection  he  would  be  faced  with 
the  legal  proposition  that  Milo  M.  Turner  was  the  alter 
ego  of  the  bankrupt  corporation  and  that  upon  such  basis 
the  claimant's  assignor  (Turner)  could  not  file  such  prior 
claim  based  upon  the  assigned  payroll  checks.  The  Trus- 
tee did  not  disclose  this  basic  theory  until  he  commenced, 
at  the  hearing  herein,  the  examination  of  his  first  witness 
Milo  M.  Turner.  [See  Tr.  46-48.]  As  indicated  in  the 
transcript  claimant  immediately  and  fully  presented  his 
objection  to  such  line  of  questioning,  which  objection  was 
overruled  by  the  Referee.  After  waiting  a  full  twelve 
months  to  file  objections  to  a  priority  claim,  a  Trustee  in 
bankruptcy  has  a  minimum  duty  of  advising  the  claimant 
the  real  basis  of  his  objections  to  the  claim.  While  the 
Trustee's  objection  stated  a  number  of  bases  for  the  objec- 
tion, the  real  objection — the  one  upon  which  the  Trustee 
relied  and  upon  which  the  Referee  based  his  Findings  and 
Conclusion,  is  the  one  objection  totally  omitted  from  the 
Notice  of  Hearing  of  Objections  given  to  claimant  herein. 

It  is  fundamental  that  evidence  must  be  relevant  to  the 
issues  in  a  case  before  it  can  be  admitted.  While  the 
District  Court  held  that  the  subject  testimony  was  in- 
adequate to  support  the  conclusion  of  alter  ego,  it  should 
further  be  noted  that  the  Referee's  erroneous  conclusion 
was  in  itself  based  upon  improperly  admitted  testimony. 
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III. 
Assignment  of  Wage   Claims. 

A.  Any  Claim  for  Wages  Earned  Within  Three  Months 
Preceding  Bankruptcy  That  Is  Entitled  to  Priority  Under 
the  Provisions  of  Section  64a  (2)  May  Be  Freely  As- 
signed and  Will  Carry  With  It  Into  the  Hands  of  the 
Assignee  the  Same  Priority  It  Had  in  the  Hands  of  Its 
Original   Owner. 

This  matter  is  discussed  in  3  Collier  on  Bankruptcy 
(14th  Ed.),  pages  2096  and  2097. 

The  above  doctrine  was  first  laid  down  by  the  United 
States  Supreme  Court  in  1907  in  the  case  of  Shropshire 
Woodliff  and  Co.  v.  Bush,  204  U.  S.  186,  27  S.  Ct.  178, 
51  L.  Ed.  436.  In  upholding  a  prior  wage  claim  in  the 
hand  of  an  assignee  the  Supreme  Court  stated: 

"When  one  has  incurred  a  debt  for  wages  due  to 
workmen,  clerks,  or  servants,  that  debt,  within  the 
limits  of  time  and  amount  prescribed  by  the  act,  is 
entitled  to  priority  of  payment.  The  priority  is  at- 
tached to  the  debt,  and  not  to  the  person  of  the 
creditor;  to  the  claim,  and  not  to  the  claimant.  The 
act  does  not  enumerate  classes  of  creditors  and  con- 
fer upon  them  the  privilege  of  priority  and  payment, 
but,  on  the  other  hand,  enumerates  classes  of  debts 
as  'the  debts  to  have  priority'  ". 

B.  The  Assignment  of  a  Wage  Claim  to  Stockholder  of  a 
Bankrupt  Corporation  Is  Valid  and  Enforceable  As  a 
Prior  Wage  Claim. 

The  Court  of  Appeals  for  the  Seventh  Circuit  had  the 
occasion  in  1942  to  deal  directly  with  issue  presented  where 
prior  wage  claims  were  filed  in  the  bankruptcy  proceeding 
of  a  corporation  by  a  group  of  stockholders  of  the  bank- 
rupt corporation,  said  claims  having  been  assigned  to  the 
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stockholders  by  certain  of  the  employees.     (In  re  Dorr 
Pump  and  Mfg.  Co.  (CCA  7-1942),  125  F.  2d  610.) 

The  Dorr  case  arose  in  Wisconsin,  where  after  bank- 
ruptcy, some  of  the  employees  of  the  bankrupt  corpora- 
tion were  threatening  to  file  suit  against  certain  stock- 
holders on  the  basis  of  individual  liability  of  the  stock- 
holders for  wages,  pursuant  to  Wisconsin  law.  A  group 
of  the  stockholders  made  payment  to  the  employees  of  the 
amount  of  their  claims  for  services  and  at  the  same  time 
took  an  assignment  of  such  wage  claims.  The  stock- 
holders then  filed  such  assignments  as  prior  wage  claims 
against  the  corporation  in  the  bankruptcy  proceedings. 
The  claims  were  allowed  as  priority  claims  and  the  Trus- 
tee appealed.  The  Trustee  contended  that  since  the  debt 
to  the  employees  was  paid,  there  was  nothing  to  assign, 
and  further  that  the  payment  to  the  employees  was  the 
discharge  of  a  primary  obligation  of  the  stockholders  and 
there  could  be  no  subrogation  of  the  stockholders  to  the 
rights  of  the  wage  earner. 

The  Circuit  Court  affirmed  the  allowance  of  such  claims 
and  held  that  the  legal  efifect  of  the  payment  to  the  em- 
ployees of  the  money  and  their  receipt  of  the  assignment 
was  not  to  extinguish  the  debt  but  to  assign  it  to  the 
stockholders,  and  that  such  assignment  was  valid.  The 
fact  that  the  stockholders,  under  Wisconsin  law,  had  a 
personal  liability  to  the  wage  earners,  did  not  deter  the 
Court  from  its  conclusion.  The  Court  noted  that  the 
stockholders  owed  nothing  to  the  corporation  or  to  its 
non-wage  earning  creditors  under  such  law.  Such  stat- 
ute was  obviously  for  the  benefit  of  the  wage  earners  and 
"not  for  the  purpose  of  creating  additional  assets  or  cred- 
its to  which  other  creditors  had  a  right  to  look."  (At 
page  611.) 
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Appellant's  arguments  on  the  matter  of  assignment  of 
wage  claims  and  also  on  the  subject  of  alter  ego  include 
the  presentment  of  m.aterial  facts  not  in  evidence  and  the 
drawing  of  inferences  from  such  "facts".  This,  in  con- 
nection also  with  question-begging  argument  has  a  ten- 
dency to  lead  the  discussion  of  issues  off  the  pertinent 
track.  Throughout  Appellant's  Opening  Brief  he  makes 
reference  to  the  corporation's  ''insolvency",  refers  to  Tur- 
ner's "full  knowledge  of  its  insolvent  financial  condition" 
(App.  Br.  p.  11)  and  generally  discusses  the  bringing  in 
of  outside  cash  by  Turner  for  the  payment  of  payroll 
checks  of  the  corporation's  employees  as  though  it  were 
a  dastardly  deed  done  with  the  most  evil  of  intent  and 
with  the  design  of  making  some  profit  from  such  act  as 
against  the  creditors  of  the  corporation.  It  was  indeed 
obvious  that  the  corporation  was  in  a  poor  cash  position 
at  the  time  in  question,  not  being  able  to  meet  its  payroll. 
However,  nowhere  during  the  hearing  was  there  testi- 
mony to  the  effect  that  the  corporation  v/as  insolvent.  On 
the  contrary  the  only  testimony  relating  to  assets  and 
liabilities  was  a  reference  to  a  balance  sheet  of  February 
29,  1956  which  indicated  a  solvent  condition  showing 
total  assets  of  $244,526.14  and  total  liabilities  of  $204,- 
324.00.  [Tr.  69.] 

The  uncontradicted  testimony  at  the  trial  of  this  mat- 
ter presents  the  following  "sinister"  background  of  the 
transfer  by  Turner  to  Appellee  of  the  subject  wage  checks : 
Turner,  identifying  himself  as  President  and  major  share- 
holder of  the  corporation,  came  to  Shutan  somewhere 
around  April  1,  1956  having  been  recommended  to  the 
latter  as  a  specialist  in  insolvency  and  Chapter  XI  pro- 
ceedings. In  the  initial  discussion  of  the  corporate  prob- 
lems the  matter  of  a  cash  advance  payment  as  a  retainer 
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to  Shutan  for  his  legal  services  was  discussed.  A  figure 
of  $1500.00  was  arrived  at.  Turner  stated  that  the  cor- 
poration was  short  of  cash  but  that  he  would  try  to  raise 
the  money  from  personal  and  private  resources.  [Testi- 
mony of  Milo  M.  Turner,  Tr.  50;  testimony  of  Robert  H. 

I  Shutan,  Tr.  64.]  Turner  did  raise  a  sufficient  amount  of 
cash  from  personal  sources,  but  was  disturbed  about  the 
outstanding  unpaid  payroll  checks.    Turner  took  this  cash 

'and  "picked  up"  the  subject  payroll  checks,  getting  en- 
dorsements from  the  employees.  Turner  then  prevailed 
upon  Appellee  to  take  an  assignment  of  the  subject  pay- 

I  roll  checks,  in  lieu  of  the  actual  cash,  as  the  required  re- 
tainer. On  April  4,  1956  subject  checks  were  trans- 
ferred and  assigned  by  Turner  to  Shutan  and  Turner 
signed  a  written  assignment  of  same  [Claimant's  Ex. 
No.  1,  Tr.  55],  in  which  Turner  represented  that  each 
of  the  employees  had  been  paid  the  full  face  amount  of 
such  check  and  has  endorsed  such  check  in  consideration 
for  the  payment  and  that  none  of  the  moneys  used  in  the 
payment  of  said  checks  constituted  funds  of  the  corpora- 
tion but  on  the  contrary  that  all  of  said  checks  were  paid 
from  Turner's  personal  funds.  Thereupon,  Appellee  as- 
sumed the  responsibihty  of  representing  the  subject  cor- 
poration (which  appeared  to  have  assets  of  almost  a 
quarter  of  a  million  dollars  and  liabilities  of  approximately 
$204,000.00)  and  guiding  such  corporation  through  a 
Plan  of  Arrangement  under  Chapter  XI  of  the  Bankruptcy 
Act.  Appellee,  in  his  testimony  before  the  Referee,  sum- 
marized the  services  which  he  thereupon  rendered  on  be- 
half of  the  corporation.  [Tr.  66-78.]  Appellee  takes 
personal  umbrage  at  the  remarks  of  Appellant  appearing 
at  the  bottom  of  page  14  and  the  top  of  page  15  of  Ap- 
pellant's Opening  Brief,  which  remarks  seek  vaguely  to 
imply   some  participation  by  Appellee   with   Air.   Turner 
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in  something  less  than  a  completely  proper  activity.  The 
uncontradicted  record  demonstrates  that  Turner  and  the 
corporation  were  utter  strangers  to  Appellee  until  the  oc- 
casion of  the  subject  employment  of  Appellee  as  counsel. 

Appellant's  discussion  of  Section  60d  of  the  Bankruptcy 
Act  completely  begs  the  question  herein.  The  reference 
to  an  "attorney  induced  device"  .  .  .  "to  circumvent 
Section  60d"  is  as  unjustified  as  it  is  illogical. 

When  before  the  District  Court  (as  here  also),  Ap- 
pellant raised  the  question  of  whether  allowance  of  the 
claim  would  indicate  approval  and  sanction  an  undesirable 
method  of  obtaining  attorney  fees.  This  question  can  be 
answered  by  another  question:  Is  it  inequitable  or  in  any- 
way improper  for  an  attorney,  with  no  previous  contact 
with  or  obligation  to  a  prospective  client,  to  say  to  that 
client,  "Though  it  is  the  firm  policy  of  my  office  to  re- 
quire a  cash  retainer  before  assuming  the  responsibility 
of  representing  a  debtor  in  Chapter  XI  proceedings,  it 
will  be  acceptable  to  me  for  you  to  take  the  cash  you  have 
raised  personally  and  use  it  to  pick  up  payroll  checks  of 
your  corporation's  employees;  I  will  accept  assignments 
of  such  payroll  checks  and  wait,  instead  of  the  employees, 
for  the  payment  out  of  the  debtor  proceeding."? 

If  Appellee  received  funds  of  the  bankrupt  corporation 
as  the  retainer  fee  for  the  legal  services  in  the  prepara- 
tion and  filing  of  the  Chapter  XI  proceedings  there  is  no 
question  but  that  such  fee  is  subject  to  review  by  the 
Referee  under  Section  60d.  It  is  just  as  simple  as  stating 
it.  No  fees  will  be  charged  a  prospective  debtor  or  bank- 
rupt and  paid  for  out  of  the  assets  of  said  debtor  or 
bankrupt  without  creditor  protection  and  court  scrutiny. 
On  the  other  hand,  if  the  funds  used  to  employ  counsel 


1 


—17— 

do  not  come  from  the  bankrupt,  either  directly  or  indirect- 
ly, Section  60d  simply  does  not  apply. 

Appellant,  in  his  argument  on  page  13  of  Appellant's 
Opening  Brief,  argues  that  Turner  because  of  his  rela- 
tionship to  the  bankrupt  corporation  (and  Appellant  fur- 
ther assuming  the  alter  ego  theory)  could  not  have  suc- 
cessfully filed  a  prior  wage  claim  in  the  bankruptcy 
proceeding  for  his  own  services  to  the  corporation — and 
then  Appellant  extends  this  even  further  to  conclude  that 
therefore  certainly  Turner  couldn't  have  successfully  filed 
the  subject  prior  wage  claims  in  this  proceeding.  Aside 
from  the  false  assumptions,  the  argument  illustrates 
Appellant's  complete  failure  to  distinguish  between  a 
"wage  claimant"  and  an  ''assignee  of  a  wage  claim".  It 
is  quite  conceivable  that  there  would  be  situations  where 
an  ofScer-director-shareholder  of  a  bankrupt  corporation 
would  be  denied  priority  on  a  claim  filed  for  his  own 
salary;  yet  this  again  has  nothing  to  do  with  the  rights 
of  an  othervv^ise  valid  prior  wage  claim  filed  by  an  officer 
of  the  corporation  as  an  assignee  of  said  claim.  See 
Dorr  Pump  and  Mfg.  Co.,  supra,   125  F.  2d  610. 

Conclusion. 

If  the  moneys  used  to  pay  the  subject  payroll  checks 
were  not  funds  of  the  bankrupt  corporation  then  all  of  the 
arguments  of  Appellant  fall  assunder.  On  what  basis  can 
Appellant  show  that  the  funds  were  those  of  the  corpora- 
tion? 

1.  That  the  subject  funds  came  directly  or  indirectly 
from  the  corporation's  cash  or  other  corporate  assets? 
The  Trustee  in  bankruptcy,  Appellant  herein,  never  even 
attempted  to  show  this.  There  is  no  evidence  of  any  kind 
whatsoever  to  indicate  the  affirmative  on  this  question. 
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2.  That  Milo  M.  Turner  was  the  alter  ego  of  the 
bankrupt  corporation  and  that  therefore  Milo  M.  Turner's 
funds,  used  herein,  were  the  same  as  the  corporate  funds? 
The  District  Court  was  clearly  correct  that  the  evidence 
presented  at  the  trial  of  this  matter  before  the  Referee, 
and  the  facts  as  found  by  the  Referee,  cannot  support  the 
conclusion  that  Milo  M.  Turner  was  the  alter  ego  of  the 
bankrupt  corporation. 

It  follows  therefore  that  claimant  (Appellee)  holds  a 
valid  assignment  of  an  enforceable  prior  wage  claim  and 
is  entitled  to  have  such  prior  wage  claim  allowed  as  such 
in  this  proceeding. 

It  also  follows  that  the  District  Judge  was  correct  in 
holding  that,  as  the  assignment  to  claimant  of  said  wage 
claims  did  not  involve  funds  of  the  corporation,  such 
attorney's  fee  is  not  subject  to  review  by  the  Court  under 
Section  60d. 

It  is  therefore  submitted  that  the  Order  of  the  District 
Court  should  be  affirmed  in  all  respects. 

Respectfully  submitted, 

Robert  H.  Shutan, 

Attorney  for  Appellee. 
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Otis,  McAllister  &  Co.,  a  corporation, 

Appellant, 

vs. 

Skibs,  A/S  Marie  Bakke, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


JURISDICTION. 

This  is  an  appeal  to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  from  a  final  admiralty  decree  of  the 
United  States  District  Court  for  the  Northern  District  of 
California,  Southern  Division,  made  and  entered  on  De- 
cember 4,  1957  (Tr.  46).  Notice  of  appeal  was  filed  Feb- 
ruary 27,  1958  (Tr.  47),  within  the  ninety  day  period 
fixed  by  section  2107  of  Title  28,  U.S.  Code. 

The  action  was  commenced  on  the  admiralty  side  of  the 
District  Court  by  a  libel  in  rem  and  in  personam,  (Tr.  3) 
filed  by  appellant,  to  recover  for  damage  suffered  during 
transit  by  a  shipment  of  coffee  which  appellee  had  agreed 
to  carry  on  board  its  vessel  from  Peru  to  San  Francisco. 
The  admiralty  jurisdiction  of  the  District  Court  is 
founded  on  Art.  Ill,  sec.  2,  of  the  United  States  Consti- 
tution and  sec.  1333  (1)  of  Title  28,  U.  S.  Code. 


The  appellate  jurisdiction  of  the  Court  of  Appeals  for 
the  Ninth  Circuit  is  granted  by  the  same  section  of  the 
Constitution  and  by  sections  41,  1291  and  1294  of  Title  28, 
U.  S.  Code. 


STATEMENT  OF  THE  CASE. 

This  case  involves  the  sole  issue  of  the  proper  measure 
of  damages  for  loss  and/or  damage  to  cargo  shipped 
under  an  ocean  bill  of  lading  subject  to  the  Carriage  of 
Goods  by  Sea  Act,  sections  1300-1315  of  Title  46,  U.  S. 
Code.  The  case  was  tried  on  an  agreed  statement  of  facts, 
and  there  are  no  factual  issues  or  conflicts  of  testimony 
to  be  resolved. 

Appellee,  as  a  common  carrier  of  goods  for  hire,  re- 
ceived a  shipment  of  coffee  in  good  order  and  condition 
at  Callao,  Peru,  issued  its  bill  of  lading  therefor,  and 
agreed  to  carry  the  coffee  on  its  vessel  MARIE  BAKKE 
to  San  Francisco  and  to  deliver  it  there  in  the  same  good 
order  and  condition  as  when  received.  Upon  the  arrival 
of  the  vessel  at  San  Francisco  appellee  failed  to  deliver 
162  pounds  of  the  shipment  and  delivered  71,097  pounds 
thereof  in  a  damaged  condition  due  to  contamination  by 
a  foreign  substance  during  transit.  Appellant  was  the 
owner  of  the  coffee  during  the  voyage  and  was  entitled 
to  bring  an  action  for  the  damage  and  loss  which  resulted. 

The  damaged  coffee  was  reconditioned  at  a  cost  of 
$1,117.80  and  was  thereafter  sold  for  $31,468.62,  both 
amounts  being  reasonable.  The  F.O.B.  invoice  value  of 
the  coffee  in  question,  plus  freight  and  insurance,  was 
$00.4976   per   pound,   while   the   sound  market  value   of 


similar  coffee,  at  the  time  and  place  of  delivery,  was 
$00.5475  per  pound.  Appellee  admitted  liability  but  re- 
served the  right  to  try  the  issue  of  whether  appellant's 
damages  should  be  computed  with  reference  to  invoice 
value  or  market  value. 

All  of  the  foregoing  facts  appear  in  the  agreed  state- 
ment (Tr.  31)  and  were  so  found  by  the  District  Court 
(Tr.  40). 

In  the  Court  below  appellee  claimed  that  its  liability 
should  be  limited  to  invoice  value  by  virtue  of  clause  18 
in  its  bill  of  lading,  and  also  by  reason  of  an  alleged 
custom  in  the  trade.  The  bill  of  lading  is  reproduced  in 
full  as  an  exhibit  to  the  agreed  statement  (Tr.  36),  and 
clause  18,  the  so-called  "invoice  value  clause",  is  set 
forth  in  the  answer  (Tr.  9),  the  agreed  statement  (Tr. 
33),  and  in  Finding  VII  (Tr.  43).  The  alleged  custom  is 
set  forth  in  the  amendment  to  answer  (Tr.  11). 

Appellant  took  the  position  that  the  Carriage  of  Goods 
by  Sea  Act  prohibited  any  clause,  "agreement",  or  other 
device  seeking  to  limit  or  restrict  recovery  for  cargo 
damage  other  than  as  expressly  sanctioned  by  the  Act. 
It  filed  exceptions  to  the  answer  and  amendment  to  an- 
swer (Tr.  28)  seeking  to  have  both  the  bill  of  lading 
defense  and  the  custom  defense  stricken.  The  District 
Court  overruled  the  exceptions  (Tr.  30)  and  the  case 
proceeded  to  trial  on  the  agreed  statement.  The  trial  Court 
followed  the  prior  ruling  on  exceptions,  held  the  invoice 
value  clause  valid,  and  ordered  a  decree  based  upon  in- 
voice value  (Tr.  39).  Conclusion  V  expressly  stated  that 
no  determination  was  made  on  either  the  existence  or 
validity  of  the  alleged  custom  (Tr.  45). 


The  issue  on  this  appeal  is  whether  a  common  carrier 
subject  to  the  Carriage  of  Goods  by  Sea  Act  may  utilize 
an  invoice  value  clause  to  reduce  its  liability  to  an  amount 
less  than  the  actual  damages  suffered,  as  measured  by 
the  traditional  rule  of  market  value.  Appellee  maintains 
that  any  such  clause  is  valid  so  long  as  it  is  a  "true 
valuation  clause."  Appellant  contends  that  no  such  clause 
is  valid,  regardless  of  how  it  is  phrased  or  what  it  is 
called,  since  it  is  not  expressly  sanctioned  by  the  Act. 
Recent  trial  court  decisions  by  the  District  Court  in  New 
York  and  the  Exchequer  Court  of  Canada  have  held  in- 
voice value  clauses  invalid  on  the  grounds  advanced  by 
appellant.  No  reported  decision  of  any  court  (except  that 
of  the  District  Court  herein)  has  upheld  the  validity  of 
such  a  clause  under  the  Carriage  of  Goods  by  Sea  Act. 
There  being  no  prior  api)ellate  decision  on  the  precise 
point  involved,  the  decision  of  this  Honorable  Court  will 
be  of  great  importance  to  everyone  connected  with  the 
shipment  and  carriage  of  merchandise  to  and  from  United 
States  ports  in  foreign  commerce. 


SPECIFICATIONS  OF  ERROR. 

The  District  Court  erred: 

1.  In  holding  that  clause  18  of  the  bill  of  lading  does! 
not  contravene  Section  3(8)  or  any  other  provision  of  the 
United  States  Carriage  of  Goods  by  Sea  Act,  1936; 

2.  In  holding  that  appellant's  damages  are  to  be  meas- 
ured in  accordance  with  clause  18  of  appellee's  bill  of 
lading ; 


3.  In  failing  to  hold  that  the  invoice  value  clause  in 
appellee's  bill  of  lading  (clause  18)  is  invalid  under  the 
provisions  of  the  United  States  Carriage  of  Goods  by 
Sea  Act,  1936; 

4.  In  failing  to  measure  and  determine  appellant's 
damages  on  the  basis  of  the  sound  market  value  of  the 
shipment  at  destination. 


ARGUMENT. 

Appellee  delivered  contaminated  coffee  to  appellant  in 
San  Francisco,  thereby  breaching  its  duty  to  carry  the 
shipment  safely,  and  becoming  liable  in  damages  for 
appellant's  loss.  In  the  absence  of  any  valid  contractual 
stipulation  to  the  contrary,  those  damages  are  to  be  com- 
puted by  comparing  the  damaged  value  with  the  value 
which  the  goods  would  have  had  on  the  market  at  desti- 
nation had  they  arrived  in  sound  condition. 

St.  Johns  N.F.  Shipping  Corp.  v.  S.A.  Companhia 

Geral,  263  U.S.  119,  44  S.  Ct.  30,  68  L.  ed.  201; 

H.  Liehes  &  Co.  v.  Klengenherg,  23  F.  2d  611  (9th 

Cir.) ; 
United  S.S.  Co.  v.  HasUns,  181  Fed.  962  (9th  Cir.) ; 
Northern  Commercial  Co.   v.  Lindhlom,   162   Fed. 
250  (9th  Cir.). 

Under     the    foregoing    rule     appellant's     damages     are 
$8,663.49,  computed  as  follows: 


Sound  market  value  of  71,097  lbs.  @  .5475    $38,925.61 
Less  gross  salvage  return  31,468.62 


$  7,456.99 
Plus  reconditioning  expense  1,117.80 

Plus  162  lbs.  non  delivered  @  .5475  88.70 


Total  $  8,663.49 

The  District  Court,  however,  ruled  that  Clause  18  of 
appellee's  bill  of  lading,  providing  for  an  ''agreed  value" 
equal  to  shipper's  invoice  plus  freight,  insurance  and 
duties,  was  a  valid  stipulation  for  a  substitute  measure. 
Damages  of  only  $5,107.66  were  awarded,  computed  in 
accordance  with  the  clause: 

71,097  lbs.  @  .4976  $35,377.87 

Less  gross  salvage  return  31,468.62 


$  3,909.25 
Plus  reconditioning  expense  1,117.80 

Plus  162  lbs.  non-delivered  @  .4976  80.61 


Total  $  5,107.66 

(The  factors  used  in  the  above  computations  are  taken 
from  Findings  IV,  V,  VIII  and  IX.) 

Appellant  will  demonstrate  that  it  was  clear  error  on 
the  part  of  the  District  Court  to  give  any  effect  to  the 
invoice  value  clause.  The  Carriage  of  Goods  by  Sea  Act 
expressly  prohibits  any  clause  lessening  the  carrier's  lia- 
bility for  loss  or  damage  otherwise  than  as  provided 
therein.  Since  invoice  value  clauses  are  not  provided  for 


in  the  Act,  they  cannot  be  given  effect,  when  to  do  so 
would  be  to  lessen  the  carrier's  liability. 


I. 

THE  STATUTORY  REGULATION  OF  BILLS  OF  LADING 
P  IN  FOREIGN  COMMERCE. 

From  1893  until  1936  the  liability  of  common  carriers 
by  water  was  regulated  by  the  Harter  Act,  46  U.  S.  Code 
sees.  190  et  seq.  In  1936  the  Harter  Act  was  superseded 
in  foreign  trade  by  the  Carriage  of  G,oods  by  Sea  Act, 
46  U.  S.  Code,  sees.  1300  et  seq.  In  general,  "true  valua- 
tion clauses"  were  valid  under  the  Harter  Act.  Their 
validity  under  the  Carriage  of  Goods  by  Sea  Act  is 
the   issue   on   this   appeal. 

The  District  Court  ruled,  in  effect,  that  the  1936  Act 
had  made  no  change  in  this  area  of  bill  of  lading  law, 
and  that  a  valuation  clause  valid  prior  to  1936  continues 
to  be  good  today.  In  order  to  understand  the  error  in 
that  ruling  it  is  necessary  to  compare  the  relevant  por- 
tions of  the  two  statutes. 
i 

A.    The  Carriag-e  of  Goods  by  Sea  Act  expressly  prohibits  clauses 
which  "lessen"  carrier's  liability  to  cargo. 

The  1936  Act,  hereinafter  termed  "Cogsa"  for  con- 
venience, applies  to  all  contracts  for  carriage  of  goods 
by  sea  to  or  from  ports  of  the  United  States  in  foreign 
trade  (46  U.S.C.A.  Sec.  1312).  It  defines  not  only  the 
substantive  rights  and  obligations  of  the  parties  to  such 
contracts,  but  also  the  extent  to  which  the  contract  itself 
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can  prescribe  the  measure  of  damages  for  breach  of  those 
rights  and  obligations.  The  following  sections,  which 
allow  certain  limitations  but  forbid  all  others,  condemn 
the  clause  upheld  by  the  District  Court: 

Section  4(5):  "Neither  the  carrier  nor  the  ship 
shall  in  any  event  be  or  become  liable  for  any  loss 
or  damage  to  or  in  connection  mth  the  transporta- 
tion of  goods  in  an  amount  exceeding  $500  per  pack- 
age lawful  money  of  the  United  States,  or  in  case 
of  goods  not  shipped  in  jDackages,  per  customary 
freight  unit,  lOr  the  equivalent  of  that  sum  in  other 
currency,  unless  the  nature  and  value  of  such  goods 
have  been  declared  by  the  shipper  before  shipment 
and  inserted  in  the  bill  of  lading.  This  declaration, 
if  embodied  in  the  bill  of  lading,  shall  be  prima 
facie  evidence,  but  shall  not  be  conclusive  on  the 
carrier. 

"By  agreement  between  the  carrier,  master,  or 
agent  of  the  carrier,  and  the  shipper,  another  maxi- 
mmn  amount  than  that  mentioned  in  this  paragraph 
may  be  fixed:  Provided,  That  such  maximmn  shall 
not  be  less  than  the  figure  above  named.  In  no  event 
shall  the  carrier  be  liable  for  more  than  the  amount 
of  damage  actually  sustained."  (46  U.S.C.A.  Sec. 
1304(5).) 
•  «**«** 

Section  3(8) :  "Any  clause,  covenant,  or  agree- 
ment in  a  contract  of  carriage  relieving  the  carrier 
or  the  ship  from  liability  for  loss  or  damage  to  or 
in  connection  with  the  goods,  arising  from  negligence, 
fault,  or  failure  in  the  duties  and  obligations  pro- 
vided in  this  section,  ,or  lessening  such  liability 
otherwise  than  as  pro\dded  in  this  chapter,  shall  be 
null  and  void  and  of  no  effect."  (46  U.S.C.A.  Sec. 
1303(8).) 


The  commands  of  the  statute  are  plain.  "The  amount 
of  damage  actually  sustained,"  determined  by  traditional 
rules  of  damages  in  carrier  cases,  is  to  be  the  basic 
measure,  subject  to  a  limit  of  $500  per  package  on  high 
value  shipments.  By  agreement,  the  parties  may  fix  a 
higher  limit  per  package  than  $500,  but  not  a  lower  one. 
Any  clause  otherwise  lessening  carrier's  liability,  such 
as  appellee's  "invoice  value"  clause,  is  null  and  void. 

Section  3(8)  is  the  key  to  the  true  meaning  of  Cogsa. 
Its  effect  is  twofold.  On  the  one  hand  it  prohibits 
clauses  ''relieving"  the  carrier  from  liability.  Such  a 
clause  might  read:  "not  responsible  for  damage  to  goods 
caused  by  contact  with  other  cargo."  In  addition,  it 
prohibits  clauses  ''lessening  such  liability  otherwise  than 
as  provided  in  this  chapter."  The  invoice  value  clause 
is  an  example  of  such  a  clause,  since  it  lessens  appellee's 
liability  below  what  it  would  otherwise  be.  It  is  this 
double-barreled  effect  of  3(8)  which  distinguishes  it  from 
parallel  sections  of  the  Harter  Act,  and  which  renders 
cases  decided  under  the  Harter  Act  meaningless  as  au- 
thority on  valuation  clauses  in  bills  of  lading  governed 
by  Cogsa. 

B.    The  Harter  Act  contains  no  reference  to  clauses  lessening  the 
carrier's  liability. 

Section  1  of  the  Harter  Act  (46  U.S.  Code  sec.  190) 
provides  as  follows: 

"It  shall  not  be  la^vful  for  the  manager,  agent, 
master,  .or  owner  of  any  vessel  transporting  mer- 
chandise or  property  from  or  between  ports  of  the 
United  States  and  foreign  ports  to  insert  in  any 
bill    of    lading    or    shipping    docmnent    any    clause. 
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covenant,  or  agreement  Avhereby  it,  he,  or  they  shall 
be  relieved  from  liability  for  loss  or  damage  arising 
from  negligence,  fault,  or  failure  in  proper  loading, 
stowage,  custody,  care,  or  proper  delivery  of  any  and 
all  lawful  merchandise  or  property  conunitted  to  its 
or  their  charge.  Any  and  all  words  or  clauses  of 
such  import  inserted  in  bills  of  lading  or  shipping 
receipts  shall  be  null  and  void  and  of  no  effect." 

The  foregoing  section  applies  only  to  clauses  whereby 
the  carrier  "shall  be  relieved  from  liability."  It  says 
nothing  about  clauses  lessening  such  liability.  The  only 
use  of  the  verb  ''lessen"  in  the  Harter  Act  appears  in 
Section  2  (46  U.S.  Code  sec.  191),  which  invalidates  any 
covenant  or  agreement  whereby  the  "obligations"  of  the 
carrier  to  furnish  a  seaworthy  vessel  or  to  care  for 
her  cargo  "shaU  in  any  wise  be  lessened,  weakened,  or 
avoided. ' ' 

There  is  a  clear  difference  between  lessening  an  obli- 
gation and  lessening  a  liability.  An  obligation  is  a  duty; 
a  liability  is  the  result  of  a  breach  of  that  duty.  Until 
a  duty  is  breached  no  liability  can  exist.  To  lessen  an 
obligation,  therefore,  is  to  "relieve  from  liability",  for 
it  prevents  certain  liabilities  from  ever  arising.  Sections 
1  and  2  ,of  the  Harter  Act,  like  the  first  part  of  Cogsa 
3(8),  preserve  the  underlying  obligations  of  the  carrier 
and  prohibit  clauses  which  lessen  those  obligations  or 
(which  is  the  same  thing)  which  relieve  the  carrier  from 
liability  for  a  breach  thereof.  Unlike  section  3(8)  of 
Cogsa,  however,  there  is  nothing  in  the  Harter  Act  pro- 
hibiting clauses  which  lessen  the  carrier's  liability,  and 
for  that  reason  certain  valuation  clauses  were  upheld  in 
Harter  Act  litigation. 
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n. 

THE  PHRASE  "LESSENING  SUCH  LIABILITY"  MEANS 
LESSENING  THE  DOLLAR  AMOUNT  THEREOF. 

There  is  only  one  way  to  measure  a  carrier's  liability, 
and  that  is  by  the  amount  of  money  (or  other  recompense) 
which  must  be  paid  to  the  damaged  cargo  claimant.  It 
follows  that  a  lessening  of  that  liability  must  refer  to 
a  reduction  in  the  amount  of  money  the  carrier  has  to 
pay,  a  proposition  which  is  confirmed  by  cases  arising 
under  both  the  Harter  Act  and  Cogsa. 

In  Ansaldo  San  Giorgio  I  v.  Rheinstrom  Bros.  Co., 
294  U.S.  494,  55  S.  Ct.  483,  79  L.  ed.  1016  (1935),  the 
Supreme  Court  had  occasion  to  distinguish  between  ''limi- 
tation" clauses,  which  were  valid  under  the  Harter  Act 
only  if  a  choice  of  rates  were  offered  to  the  shipper,  and 
"valuation"  clauses,  which  were  upheld  under  the  Harter 
Act  regardless  of  rates. 

In  essence,  the  Court  defined  a  limitation  clause  as  one 
which  placed  a  ceiling  ,on  the  carrier's  liability,  so  that 
it  could  operate  only  to  the  carrier's  advantage,  and  a 
"valuation"  clause  as  one  which  stated  an  agreed  value 
and  could  therefore  benefit  either  party  to  the  contract, 
depending  upon  whether  the  actual  value  was  greater 
or  less.  The  refinements  of  the  distinction  are  of  only 
historical  interest,  since  neither  type  of  clause  is  valid 
today  unless  expressly  sanctioned  by  Cogsa.  The  im- 
portant thing  about  the  Ansaldo  San  Giorgio  decision  is 
that,  in  defining  a  "true  valuation  clause,"  the  Court 
used  language  almost  identical  Avith  that  which  Congress 
later  used  in  describing  the  type  of  clause  prohibited  by 
Cogsa; 
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**The  other  is  a  true  valuation  clause.  It  is  to  the 
effect  that  in  event  of  loss  or  damage  for  which  the 
carrier  is  liable,  the  same  shall  be  computed  on  the 
basis  of  the  value  of  the  goods  at  the  place  and 
time  of  shipment.  Such  a  provision  may  benefit  the 
shipper  if  the  goods  depreciate  prior  to  the  time  for 
delivery  by  the  carrier,  and  may  lessen  the  carrier's 
normal  liability  if  thej^  should  appreciate  prior  to 
that  time."  (29-i  U.S.  at  497,  55  S.  Ct.  at  485,  79  L. 
ed.  at  1020)   (Emphasis  added). 

In  describing  a  true  valuation  clause  as  one  which 
might  '4essen"  the  carrier's  liability,  the  Supreme  Court 
plainly  was  referring  to  the  dollar  amount  of  such  lia- 
bility. The  subject  under  discussion  was  the  measure 
of  damages,  not  the  nature  of  the  carrier's  underlying 
obligations  to  cargo.  It  must  be  assmned  that  when 
Congress  enacted  the  Carriage  of  Goods  by  Sea  Act, 
just  one  year  later,  it  was  using  those  words  in  the  same 
sense  in  prohibiting  a  clause  ' 'lessening  such  liability." 

The  Court  of  Appeals  for  the  Second  Circuit,  in  Pan- 
Am  Trade  &  Credit  Corp.  v.  The  Campfire,  156  F.  2d  603 
(1946),  cert.  den.  329  U.S.  774,  91  L.  ed.  666,  67  S.  Ct. 
194,  construed  Cogsa  as  invalidating  a  clause  which  re- 
duced the  dollar  amount  of  carrier  liability  otherwise 
than  as  authorized  by  the  Act.  The  case  involved  a  ''pro- 
rata" clause,  providing  that  carrier's  liability  should  be 
determined  on  the  basis  ,of  $500  per  package  "or  pro- 
rata in  case  of  partial  loss."  A  partial  loss  having  oc- 
curred in  the  amount  of  $676.94,  the  issue  was  whether 
the  carrier  was  liable  for  the  full  $500  or  for  only  a 
proportion  thereof  in  accordance  with  the  pro-rata  clause. 
Cargo  claimants  argued  that  the  clause  was  void  as  one 
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which  ^'lessened"  liability  in  a  manner  not  authorized 
by  the  Act.  The  District  Court  agreed,  held  the  clause 
void  (64  F.  Supp.  179),  and  that  holding  was  affirmed 
on  appeal: 

"The  appellants  argue  that  section  4(5)  of  the 
Carriage  ,of  Goods  by  Sea  Act,  46  U.S.C.A.  §  1304(5), 
printed  in  the  margin,  states  only  a  maximum  re- 
covery for  the  loss  of  goods  whose  value  the  shipper 
has  not  declared,  thus  leaving  the  joarties  free  to 
contract  with  respect  to  a  lesser  recovery;  .  .  .  The 
argument  that  the  statute  prescribes  only  a  maxi- 
mmn  recovery  is  met  by  section  3(8),  46  U.S.C.A. 
Sec.  1303(8),  printed  in  the  margin,  which  invalidates 
any  clause  'lessening'  the  carrier's  liability  'other- 
wise than  as  provided  in  this  chapter.'  Under  section 
4(5)  the  general  rule  for  measuring  the  carrier's 
liability  for  'any'  loss  is  the  'amount  of  damage 
actually  sustained,'  but  not  to  exceed  $500  per  pack- 
age unless  the  shipper  has  declared  the  value  of  the 
goods  before  shipment.  We  agree  with  the  district 
judge  that  to  give  effect  to  the  pro-rata  clause  would 
'lessen'  the  carrier's  liability  in  a  manner  not  au- 
thorized by  any  provision  of  'this  chapter.'  "  (156 
F.  2d  at  pp.  604-605). 

The  meaning  of  the  phrase  "lessening  such  liability" 
was  passed  on  again  early  this  year  in  Gulf  Italia  Co.  v. 
S.S.  Exiria,  1958  A.M.C.  439  (S.D.N.Y.  1958),  which 
involved  the  measure  of  a  carrier's  liability  for  damage 
to  an  unboxed  tractor.  Although  the  tractor  was  not  in 
fact  a  "package",  the  carrier  argued  that  the  parties 
to  the  bill  of  lading  had  described  it  as  such,  and  that 
therefore  it  should  be  deemed  a  package  so  as  to  limit 
the  carrier's  liability  to  $500  under  section  4(5)  of  Cogsa. 
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On  this  point  the  Court  referred  to  Pan-Am  Trade  & 
Credit  Corp.  v.  The  Campfire,  supra,  p.  12,  and  said 
(1958  A.M.C.  at  p.  442): 

".  .  .  the  holding  in  that  case  is  clear  that  any 
attempt  to  lessen  the  carrier's  liability,  other  than 
by  the  terms  of  the  Act,  is  invalid.  To  allow  the 
parties  themselves  to  define  what  a  'package'  is 
would  allow  a  lessening  of  liability  ,other  than  by 
the  terms  of  the  Act.  ..." 

A  year  before  the  Carriage  of  Goods  by  Sea  Act  was 
passed,  the  Supreme  Court  described  a  valuation  clause 
as  one  which  might  lessen  carrier's  liability,  using  that 
phrase  to  refer  to  the  measure  of  damages  {Ansaldo  San 
Giorgio  I  v.  Rheinstrom  Bros.  Co.,  supra,  p.  11).  After 
Cogsa  went  into  effect,  it  was  established  that  the  lessen- 
ing of  liability  prohibited  by  section  3(8)  also  refers  to 
the  measure  of  damages  {Pan-Am  Trade  S  Credit  Corp. 
V.  The  Campfire,  supra,  p.  12;  Gulf  Italia  Co.  v.  S.8. 
Exiria,  supra,  p.  13).  It  is,  therefore,  logically  inescapable 
that  appellee's  invoice  value  clause,  or  any  other  clause 
not  expressly  provided  for  in  Cogsa,  is  invalid  thereunder 
when  the  effect  of  its  application  would  be  to  reduce  the 
amount  of  the  cargo  owner's  recovery. 


III. 

THE  AUTHORITIES  ESTABLISH  THE  INVALIDITY  OF 
THE  INVOICE  VALUE  CLAUSE. 

Before  examining  the  authorities  on  the  present  validity 
of  invoice  value  clauses,  it  will  be  helpful  to  look  at  the 
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conunent  appearing  in  Smith  v.  The  Ferncliff,  306  U.S. 
444,  59  S.  Ct.  615,  83  L.  ed.  862  (1939).  The  case  is  impor- 
tant because,  although  it  involved  the  validity  of  an  invoice 
value  clause  in  a  Harter  Act  bill  of  lading,  it  did  not  reach 
the  Courts  until  after  the  passage  of  Cogsa.  The  follow- 
ing language,  appearing  in  the  opinions  of  both  the  Dis- 
trict Court  (22  F.  Supp.  at  pp.  742-743),  and  the  Supreme 
Court  (306  U.S.  at  p.  450,  59  S.  Ct.  at  p.  617,  83  L.  ed. 
at  p.  866)  shows  recognition  of  the  fact  that  the  new  Act 
had  changed  the  law  on  valuation  clauses : 

"The   particular   question   is   not   likely   to   again 

arise  as  the  subject  is  now^  regulated  by  the  Carriage 

of  Goods  by  Sea  Act.  ..." 

The  extent  of  Cogsa  regulation,  and  its  effect  on  an 
invoice  value  clause  almost  identical  to  the  one  involved 
here,  were  laid  down  in  The  Harry  Culhreath,  1952  A.M.C. 
1170  ( S.D.N. Y.  1951).  The  bill  of  lading  provided  that, 
''for  the  purpose  of  avoiding  uncertainties  and  difficulties 
in  fixing  value,"  shipments  worth  less  than  $500.00  per 
package  were  to  be  valued  at  ''invoice  value,  plus  freight 
and  insurance  if  paid,  irrespective  of  whether  any  other 
value  is  greater  or  less."  Invoice  value  was  substantially 
less  than  the  sound  market  value  at  destination,  and,  after 
interlocutory  decree  for  libelant  (95  F.  Supp.  312;  affd. 
187  F.  2d  310),  the  case  was  referred  to  a  commissioner 
to  determine  the  amount  of  damages  legally  recoverable. 
The  Commissioner's  report,  confirmed  by  the  District 
Court,  held  the  clause  invalid  and  awarded  libelant  the 
amount  of  damage  actually  sustained,  based  upon  market- 
value.  The  opinion  cited  sections  4(5)  and  3(8)  of  the 
Act,  quoted  above,  and  concluded  that: 
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"the  effect  of  the  language  of  the  two  sections 
construed  together  is  to  establish  the  liability  of  a 
carrier  for  the  actual  damages  (within  the  stated 
limits)  suffered  by  the  shipper  and  to  invalidate  the 
stipulation  of  the  bills  of  lading  if  in  fact  its  appli- 
cation results  in  a  loss  as  it  does  under  the  facts  of 
this  case."  (1952  A.M.C.  1175). 

Three  years  after  the  Harry  Culbreatli  decision,  the 
same  rule  w^as  announced  by  the  Exchequer  Court  of 
Canada  in  a  case  arising  under  the  English  Carriage  of 
Goods  by  Sea  Act  1924.  (Nahoh  Foods  Ltd.  v.  ''Cape 
Cor  so"  (owners),  1954  Lloyd's  Law  List  Reports,  Vol.  II, 
p.  40).  The  case  is  persuasive  authority  since  the  perti- 
nent parts  of  the  English  and  American  statutes  are  iden- 
tical, both  having  been  derived  from  the  Brussels  Con- 
vention of  1924.  (See  the  discussion  of  the  movement  for 
international  uniformity  in  this  field  in  Knauth:  The 
American  Law  of  Ocean  Bills  of  Lading,  4th  ed.  1953,  pp. 
118-131).  In  addition,  the  Canadian  Court  reached  its  de- 
cision largely  on  the  basis  of  American  cases  construing 
Cogsa,  there  being  no  English  or  Canadian  cases  in  point. 

The  valuation  clause  under  discussion  provided,  like 
appellee's  clause  herein,  that  the  value  of  cargo 

"shall  for  the  purpose  of  avoiding  uncertainties 
and  difficulties  in  fixing  value  be  deemed  to  be  the  in- 
voice value,  plus  freight  and  insurance  if  paid,  irre- 
spective of  whether  any  other  value  is  greater  or 
less.  .  .  ." 

In  issue  was  the  validity  of  the  foregoing  clause  under 
the  English  Act  which  provides,  like  our  own,  that 
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''8.  Any  clause,  covenant  or  ap:reement  in  a  con- 
tract of  carriage  relieving  the  carrier  or  the  ship 
from  liability  for  loss  or  damage  to  or  in  connection 
with  goods  arising  from  negligence,  fault  or  failure 
in  the  duties  and  obligations  provided  in  this  article 
or  lessening  such  liability  otherwise  than  as  provided 
in  these  Rules  shall  be  null  and  void  and  of  no 
effect."  (1954  Lloyd's  Law  List  Reports,  Vol.  II, 
p.  41). 

After  quoting  from  the  Harter  Act  the  Court  distin- 
guished the  cases  decided  thereunder  in  the  following 
logical  discussion  (pp.  42-43) : 

"The  Harter  Act,  it  may  be  noted,  did  forbid  the 
'lessening'  of  the  carrier's  'obligations',  but  these 
obligations  were  confined  to  obligations  to  carefully 
handle  and  stow  cargo,  and  did  not  extend  to  the  gen- 
eral obligation  to  pay  for  damage  to  cargo.  ..." 

"The  Statute  of  1924  goes  considerably  further 
than  the  Harter  Act.  Unlike  the  Harter  Act,  it  not 
only  nullifies  any  clause  that  'relieves'  the  carrier 
'from  liability',  but  also  any  clause  'lessening  such 
liability.'  This  covers  liability  to  pay,  as  well  as 
obligations  to  handle  goods  properly.  .  .  .  That  is,  a 
clause  such  as  we  have  in  Clause  9  is  void  whenever 
it  would  operate  to  lessen  what  would  otherA\'ise  be 
the  carrier's  liability,  regardless  of  the  fact  that 
under  other  circumstances  the  effect  would  be  to  in- 
crease the  liability.  That,  I  think,  is  the  effect  of  the 
American  decisions  on  the  new  Act,  which  is  essen- 
tially the  same  as  the  English  Act.  .  .  .  Even  Smith 
V.  The  FerncUjf,  supra,  which  is  the  most  favorable 
case  to  the  defendant,  is  small  comfort,  because  the 
Supreme  Court  indicated  quite  plainly  that  the  clause 
upheld  under  the  Harter  Act  would  have  been  bad 
under  the  new  Act. 
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''The  defendant  argued  that  it  would  be  unreason- 
able to  prevent  a  pre-estimate  of  damage  when  the 
parties  (say,  two  minutes  after  a  claim  for  damages 
had  arisen)  had  it  in  their  power  to  make  an  agree- 
ment as  to  the  valuation,  which  should  form  the  basis 
of  an  adjustment  of  the  loss. 

''But  the  McCaull-Dinsmore  case  show^s  that  the 
mere  reasonableness  of  a  clause  is  not  enough  to 
support  it  if  it  goes  against  the  language  of  the 
statute.  Furthermore,  after  a  loss  the  parties  are 
on  a  parity;  but  at  the  time  of  shipment  the  carrier 
is  often  in  a  position  to  dictate  to  the  shipper  what 
terms  the  Bill  of  Lading  shall  contain.  The  Act 
presmnably  strikes  at  such  potential  dictation. 

"But  all  that  aside  and  apart  from  authority,  look- 
ing at  Clause  9  of  our  Bill  of  Lading,  I  find  it  im- 
possible to  say  that  this  clause  is  not  directed  to 
liability;  and,  moreover,  is  not  a  clause  that  in  this 
particular  case  lessens  liability.  As  I  have  pointed 
out,  except  under  special  agreement,  liability  is  for 
the  arrived  sound  market  value.  It  may  be,  though 
I  need  not  decide  the  point,  that  if  this  Bill  of  Lading 
declared  that  the  arrived  sound  market  value  w^as  to 
be  taken  at  £900,  that  would  govern,  even  though  I 
might  conclude  that  the  real  market  value  was  £1000. 
However,  this  Clause  9  does  not  say  anything  like 
that.  It  purports  to  substitute  for  the  arrived  market 
value  something  entirely  different;  in  other  words, 
an  entirely  new  measure  of  damages  for  the  common 
law  measure.  In  this  case  that  measure  lessens  the 
carrier's  liability,  and  so  in  my  view  the  clause 
cannot  be  given  effect  to." 


The  Harry  Culbreath  and  The  Cape  Corso  are  the  only 
two  cases   containing  any  substantial  discussion   of  the. 


II 


19 


post-Harter  Act  validity  of  invoice  value  clauses.  Both 
condemn  such  clauses  under  identical  provisions  found 
in  the  later  American  and  English  statutes.  Those  stat- 
utes, both  having  their  source  in  the  Brussels  Convention, 
are  part  of  the  move  for  international  uniformity  in  bill 
of  lading  legislation.  Uniformity  of  decision,  therefore, 
is  not  only  desirable;  it  is  imperative,  if  the  uniform 
legislation  is  to  achieve  its  intended  result.  No  reported 
decision  of  any  Court  has  upheld  an  invoice  value  clause 
since  the  Harter  Act  was  superseded.  It  is  therefore 
difficult  to  understand  the  District  Court's  Order  for 
Decree  below  which,  without  citing  a  single  case  on  the 
point,  concludes  that  ''better  authority"  supports  the 
validity  of  appellee's  clause  (Tr.  40).  Appellant  submits 
that  not  only  the  better  authority  but  all  judicial  authority 
since  the  Act  was  passed,  and  simple  logic  apart  from 
the  cases,  compel  the  conclusion  that  appellee's  clause 
is  void. 


IV. 

NEITHER  THE  "REASONABLENESS"  OF  A  CLAUSE  NOR  ITS 
LONG-CONTINUED  USE  CAN  SUSTAIN  IT  AGAINST  THE 
PLAIN  LANGUAGE  OF  THE  STATUTE. 

We  expect  appellee  to  argue  here,  as  in  the  Court  below, 
that  its  clause  should  be  upheld  because  it  is  ''reason- 
able" and  because  it  has  been  in  use  for  a  long  time. 
These  arguments  might  have  been  appropriate  in  the 
Congressional  hearings,  but  they  have  no  place  in  con- 
struing the  statute  as  written.  Section  3(8)  sets  up  one 
test — the  effect  of  a  clause.  If  it  operates  to  lessen  lia- 
bility it  is  void.    The  statute  does  not  say  "any  clause 
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except  a  reasonable  clause,"  or  ''any  clause  except  one 
which  has  been  in  use  for  a  long  time,"  or  "any  clause 
except  one  which  was  valid  under  the  Harter  Act."  What 
it  does  say  is  that  ^^any  clause,  covenant,  or  agreement'* 
lessening  the  carrier's  liability  shall  be  null  and  void. 

If  the  effect  of  a  clause  in  a  particular  case  is  to  reduce 
the  carrier's  liability  (as  it  is  herein),  it  makes  no  differ- 
ence to  the  importer  whether  that  clause  is  draAvn  in  terms 
of  a  formula  or  an  amount,  or  whether  it  is  expressed  as 
a  "true  valuation  clause"  as  contrasted  with  a  "limita- 
tion clause."  Assume,  for  example,  that  four  shipments 
of  coffee,  each  invoiced  at  $80  a  bag,  including  freight  and 
insurance,  but  worth  $100  a  bag  in  San  Francisco,  arrive 
in  a  valueless  condition  due  to  carrier  negligence.  Assume 
further  that  each  shipment  is  subject  to  a  different  bill 
of  lading  clause  on  damages,  as  follows: 

1.  "The  agreed  value  of  the  goods  per  package  shall 

be  the  invoice  value." 

2.  ' '  The  agreed  value  of  the  goods  per  package  shall 

be  $80." 

3.  "The  carrier  shall  not  be  liable  for  more  than 

the  invoice  value  of  the  goods  per  package." 

4.  "The  carrier  shall  not  be  liable  for  more  than 

$80  per  package." 

The  first  two  clauses  are  valuation  clauses,  while  the 
last  two  are  limitation  agreements.  Presumably  the  valua- 
tion clauses  would  have  been  upheld  under  the  Harter  Act, 
while  the  limitation  clauses  would  not.  Yet  the  effect  on 
the  importer  is  exactly  the  same  in  each  case:  to  lessen 
the  carrier's  liability  by  twenty  percent.   That  effect  runs 
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counter  to  Cogsa  3(8)  and  renders  all  four  of  the  examples 
void. 

The  long-continued  use  of  invoice  value  clauses  proves 
nothing  as  to  their  legal  validity.  It  merely  emphasizes 
the  fact  that  bill  of  lading  forms  are  prepared  by  the  car- 
riers and  do  not  represent  negotiated  contracts.  In  United 
States  V.  Farr  Sugar  Corp.,  191  F.  2d  370,  affirmed  343 
U.S.  236;  72  S.  Ct.  666;  96  L.  ed.  907,  the  Second  Circuit, 
in  holding  invalid  the  widely  used  ''both-to-blame"  clause, 
remarked  as  follows,  (191  F.  2d  at  p.  374) : 

"One  other  fact  requires  special  note.  The  ship- 
owners stress  the  consensual  nature  of  the  clause, 
arguing  that  a  bill  of  lading  is  but  a  contract.  But 
that  is  so  at  most  in  name  only;  the  clause,  as  we  are 
told,  is  now  in  practically  all  bills  of  lading  issued  by 
steamship  companies  doing  business  to  and  from  the 
United  States.  Obviously  the  individual  shipper  has 
no  opportunity  to  repudiate  the  document  agreed 
upon  by  the  trade,  even  if  he  has  actually  examined 
it  and  all  of  its  twenty-eight  lengthy  paragraphs,  of 
which  this  clause  is  No.  9.  This  lack  of  equality  of 
bargaining  power  has  long  been  recognized  in  our 
law;  .  .  ." 

To  the  same  general  effect  is  language  appearing  in  the 
District  Court's  opinion  in  Pan- Am  Trade  S  Credit  Cor- 
poration V.  The  Campfire,  64  F.  Supp.  179  at  p.  183 : 

''It  is  urged  by  the  respondents  that  a  prorating 
clause  in  a  bill  of  lading  has  been  used  by  American 
carriers  since  September  1,  1937 ;  that  during  the  Sec- 
ond World  War,  recently  concluded,  the  United  States 
War  Shipping  Administration  approved  and  used  a 
uniform  bill  of  lading  which  contained  a  prorating 
clause;  that  this  would  indicate  a  practical  construe- 
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tion  of  the  Act  which  this  Court  should  follow.  Al- 
though a  prorating  clause  was  incorporated  in  a  uni- 
form bill  of  lading  in  1937  after  the  passage  of  the 
Act,  the  clause  was  not  inserted  at  the  request  of  the 
shippers.  It  was  inserted  by  the  carriers  who  pre- 
pared the  bill  of  lading  and  it  was  in  their  interest 
to  use  it.  The  War  Shipping  Commission  was  a  car- 
rier, almost  the  sole  American  carrier  during  the 
war,  and  it  too  acted  in  its  own  interest  in  adopting 
the  prorating  principle  in  the  event  of  a  partial  loss." 

Both  the  "pro  rata"  and  the  ' ' both-to-blame "  clauses 
were  in  almost  universal  use  for  many  years  before  they 
were  first  tested  in  the  courts  and  found  invalid.  Both 
clauses  appear  in  appellee's  bill  of  lading,  which  is  the 
subject  of  this  appeal  (see  Tr.  36,  clauses  17  and  9).  The 
only  permissible  inference  from  the  long  and  wide  use  of 
such  invalid  clauses,  including  the  invoice  value  clause, 
is  that  the  carriers  who  drafted  them  for  their  o^vn  advan- 
tage intend  to  continue  to  use  them  as  long  as  they  can 
get  away  with  it.  It  was  that  type  of  attitude  and  prac- 
tice on  the  part  of  ocean  carriers  which  made  section  3(8) 
necessary. 

The  most  recent  American  admiralty  treatise,  Gilmore 
and  Black:  The  Laiv  of  Admiralty  (1957)  points  up  the 
philosophy  of  section  3(8)  in  discussing  the  very  issue  in- 
volved in  this  case  (p.  167) : 

''The  basis  for  fixing  damages  for  loss  of  cargo 
under  the  general  law  is  the  market  price  at  the  port 
of  destination  on  the  day  of  arrival  or  when  the  ves- 
sel should  have  arrived.  Before  Cogsa  was  enacted, 
it  seems  to  have  been  a  common  practice  for  the  bill 
of  lading  to  stipulate  for  'invoice  plus  disbursements 
(freight  and  insurance) '  as  the  measure  of  loss,  and 
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these  stipulations  were  upheld.  Under  Cogsa,  it  has 
been  held  that  such  a  clause,  when  it  'lessens'  the 
carrier's  liability,  offends  Section  3(8)." 

The  editors'  comment  is  found  in  footnote  156: 

"These  decisions  seem  clearly  correct;  Sec.  3(8)  is 
in  a  sense  the  key  to  the  Act,  for  it  assures  that  the 
cargo  interest  will  receive  the  broad  benefits  granted 
to  it  without  gradual  erosion  by  carefully  contrived 
clauses  in  the  bills  of  lading  drawn  up  by  carriers 
in  concert.  The  only  way  it  can  fulfill  this  function 
is  by  being  construed  to  mean  what  it  says,  without 
too  great  attention  to  arguments  based  on  a  'con- 

P      venience'    which   usually   turns    out   to    be    carrier's 
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V. 

THIS  COURT  SHOULD  ORDER  A  DECREE 
BASED  UPON  MARKET  VALUE. 

This  is  not  a  case  which,  upon  a  reversal,  must  be  sent 
back  to  the  trial  Court  for  retrial  or  for  computation  of 
damages.  All  of  the  factors  required  to  compute  dam- 
ages in  accordance  with  the  proper  rule  appear  in  the 
agreed  statement  and  the  findings.  They  establish  a  lia- 
bility on  the  part  of  appellee  of  $8,663.49  plus  interest 
and  costs.  Once  the  invoice  value  clause  is  declared  void 
nothing  remains  to  be  done  except  the  entry  of  a  decree 
in  the  proper  amount. 

The  foregoing  is  true  in  spite  of  the  continued  presence 
in  the  case  of  the  custom  defense,  and  the  trial  Court's 
omission  to  make  any  findings  or  conclusions  thereon.  The 
alleged  custom  would  substitute  an  invoice  value  formula 
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for  the  market  value  measure  of  damages,  and  would  thus  ^ 
lessen  appellee's  liability  in  the  same  manner  as  the  bill 
of  lading  clause.     If  the  clause   is   one  which  may  not  i 
validly  be  inserted  in  an  express  contract  between  the  par- 
ties, it  is  elementary  law  that  an  equivalent  custom  or  t 
usage  cannot  be  given  effect. 

Barnard  v.  Kellogg,  10  Wall.  (U.S.)  383;  19  L.  ed.  j 

987; 
Thompson  v.  Riggs,  5  Wall.  (U.S.)  663;  18  L.  ed. 

704; 
Ullrich  V.  State,  186  Md.  353;  46  Atl.  2d  637; 
Interstate  Trust  Co.  v.  United  States  Nat.  Bank, 

67  Colo.  6;  185  Pac.  260; 
3  Williston  on  Contracts,  Revised  Edition,  1936,  p. 
1890. 

The  Carriage  of  Goods  by  Sea  Act  was  a  compromise 
designed  to  balance  the  conflicting  interests  of  carrier  and 
shipper.  The  carriers  received  an  automatic  limitation  of 
$500  per  package,  under  section  4(5),  without  the  neces- 
sity of  a  choice  of  rates  which  had  been  required  under 
the  Harter  Act.  Having  granted  that  benefit  to  the  car- 
riers. Congress  made  it  plain  that  no  other  restriction  on 
the  amount  of  cargo  recoveries  would  be  permitted.  Sec- 
tion 4(5)  says  in  so  many  words  that  a  higher,  but  not  a 
lower,  maximum  may  be  fixed,  and  section  3(8)  invali- 
dates clauses  otherwise  lessening  the  carrier's  liability. 

The  effect  of  appellee's  clause  is  to  avoid  the  substance 
and  intent  of  the  Act.  Thus,  it  proposes  to  pay  invoice 
value  if  less  than  $500  per  package,  rather  than  market 
value,  the  legal  measure  of  liability;  but  to  pay  only  $500 
per  package  if  the  invoice  value  is  greater.    The  intent  of 
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the  clause,  therefore,  is  to  lower  the  maximum  liability 
fixed  by  section  4(5),  contrary  to  its  express  terms,  and 
contrary  to  the  terms  of  section  3(8). 

We  have  learned  from  experience  that  a  common  car- 
rier, having  the  power  to  dictate  contractual  terms,  will 
use  that  power  to  its  own  selfish  advantage  unless  re- 
strained by  the  legislatures  and  the  courts.  Appellee's 
carefully  contrived  invoice  value  clause  would,  if  allowed 
to  stand,  be  a  step  in  the  gradual  erosion  of  the  benefits 
granted  to  cargo  interests  by  the  Carriage  of  Goods  by 
Sea  Act.  To  allow  it  to  stand  would  be  to  ignore  the  plain 
language  of  the  Act. 

That  the  decree  should  be  increased  to  the  amount  of 
$8,663.49,  plus  interest  and  costs,  is 

Respectfully  submitted, 

Lloyd  M.  Tweedt, 
Caeter  Qxjinby, 

Derby,  Cook,  Quinby  &  Tweedt, 
Proctors  for  Appellant. 

Dated,  San  Francisco,  California, 
May  19,  1958. 
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No.  15,940 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Otis,  McAllister  &  Co.,  a  corporation. 

Appellant, 

vs. 

Skibs,  A/S  Marie  Bakke, 

Appellee. 


APPELLEE'S  BRIEF. 


JURISDICTION. 

Appellee  does  not  controvert  the  statement  of  jurisdic- 
tion presented  by  the  appellant. 


STATEMENT  OF  THE  CASE. 

Appellee  does  not  controvert  that  portion  of  appellant's 
Statement  of  the  Case  presented  on  page  2.  On  page  3 
certain  of  appellant's  statements  should  be  modified  to 
state  the  case  correctly.  In  the  court  below,  appellee 
claimed  that  the  recoverable  damages  should  be  measured 
(not  that  "liability  should  be  limited",  as  stated  by  appel- 
lant) by  Clause  18  of  its  bill  of  lading.^  Appellee  contended 


'The  District  Court  concluded  that  "Libelant's  damages  are  to 
be  measured"  by  Clause  18  (Conclusion  of  Law  IV,  Tr.  45.) 


that  Clause  18  was  an  agreed  valuation  clause^  and  was 
valid  and  binding  on  the  parties.  Appellant  contended 
that  Clause  18  was  invalid  by  reason  of  Section  3(8)  of  the 
Carriage  of  Goods  by  Sea  Act  (COGSA),  (46  U.S.  Code 
Sec.  1303(8))  which  voids  clauses  which  relieve  a  carrier 
from  liability  arising  from  negligence  in  the  duties  or 
obligations  imposed  by  Section  3  or  lessen  such  liability. 
Both  Judge  Hamlin,  in  the  Order  overruling  appellant's 
exception  to  the  Answer  (Tr.  30),  and  Judge  Goodman, 
in  the  Order  for  Decree  (Tr.  39-40),  concluded  that  Clause 
18  is  ' '  a  valid  '  true  valuation  clause '. "  An  agreed  valua- 
tion clause  does  not  relieve  a  carrier  from  liability  or 
lessen  such  liability  and  is  not  invalidated  by  COGSA. 
A  Final  Decree  (Tr.  46)  was  entered  awarding  appellant 
damages  measured  by  the  agreed  valuation  clause.  Clause 
18  provided  in  its  relevant  parts  that: 

"it  is  agreed  that  in  ^aew  of  the  difficulty  of  deter- 
mining in  advance  what  the  market  value  of  the  goods 
^vill  be  upon  arrival  at  destination,  the  'agreed  value' 
thereof  .  .  .  shall  be  an  amount  equal  to  the  shipper's 
invoice  value,  if  any,  .  .  .  plus  .  .  .  freight,  insurance 
and  duties,  .  .  .  irrespective  of  whether  any  other 
value  is  greater  or  less,  and  in  case  of  loss  of,  or 
damage  to,  or  in  connection  with  such  goods,  the 
Carrier's  liability,  if  any,  shall  be  determined  on  the 
basis  of  such  'agreed  value',  ..." 
(Finding  of  Fact  VII,  Tr.  43) 


2It  is  inaccurate  to  refer  to  an  agreed  valuation  clause,  as  ap- 
pellant does  in  the  statement  and  throughout  the  brief,  as  an 
"invoice  value  clause".  The  clause  fixes  a  value  which  includes 
not  only  "invoice  value"  but  also  "freight,  insurance  and  duties", 
thus  assuring  the  cargo  owner  of  full  recovery  of  the  actual 
landed  cost  of  the  goods  at  destination,  i.e.,  his  entire  investment 
in  purchasing,  transporting,  in.suring  and  entering  the  goods 
through  Customs.  The  cargo  owner  is  thus  "insured"  against  any 
out-of-pocket  loss  even  if  the  market  price  should  decline. 


Appellant  states  the  issue  of  this  appeal  (Br.  4)  as: 
''whether  a  common  carrier  subject  to  the  Carriage  of 
Goods  by  Sea  Act  may  utilize  an  invoice  clause  to  reduce 
its  liability  to  an  amount  less  than  the  actual  damages 
suffered  ..."  The  issue  correctly  stated  is:  Does  the 
Carriage  of  Goods  by  Sea  Act  prevent  the  parties  to  an 
ocean  bill  of  lading  from  agreeing  to  a  formula  to  deter- 
mine the  value  of  goods  in  calculating  any  damages  for 
which  the  carrier  may  become  liable! 


ARGUMENT. 

Appellee's  argument  is  smmnarized  as  follows: 
Clause  18  of  the  bill  of  lading  governing  the  shipment 
is  an  agreed  valuation  clause.  Such  a  clause  was  valid  in 
bills  of  lading  mider  the  general  rules  of  maritime  law 
and  under  the  Harter  Act,  46  U.S.  Code,  Sees.  190,  et 
seq.  Nothing  in  COGSA  effects  a  change  in  the  law  by 
which  the  freedom  of  the  parties  to  provide  for  an  agreed 
value  to  be  used  in  determining  damages  is  abridged. 
The  meaning  of  the  words  of  COGSA  as  interpreted  by 
the  Supreme  Court  does  not  invalidate  agreed  valuation 
clauses.  Neither  the  history  of  COGSA  nor  the  record  of 
its  passage  by  Congress  in  1936  shows  any  intention  to 
change  the  prior  law^  with  respect  to  agreed  valuation 
clauses. 

The  issue  before  tliis  Court  is  clouded  unless  the  dis- 
tinction between  "agreed  valuation  clauses"  and  "clauses 
of  limitation"  as  defined  by  the  United  States  Supreme 
Court  is  understood.  Appellant  admits  there  is  a  distinc- 
tion (Br.  11)  but  dismisses  the  distinction  as  insignificant. 
In  fact,  the  distinction  is  critical  to  the  issues  before  this 


Court  and  must  be  fully  understood  before  the  applica- 
tion of  COGSA  to  agreed  valuation  clauses  can  be  deter- 
mined. Hereafter  we  shall  first  consider  what  agreed 
valuation  clauses  are,  the  rules  concerning  them  before 
COGSA,  and  finally  the  proper  effect  of  COGSA  on  those 
rules. 


I. 

THE  DISTINCTION  BETWEEN  "AGREED  VALUATION 
CLAUSES"  AND  CLAUSES  AFrECTING  OR  LIMITING 
LIABILITY. 

Fundamental  to  resolution  of  the  issue  before  the  Court 
is  the  distinction  between  agreed  valuation  clauses  and 
other  clauses  such  as  those  which  affect  liability  or  liinit 
the  amount  of  recoverable  damages.  For  clarity  and  con- 
venience in  considering  these  matters,  three  different 
clauses  should  be  defined  and  distinguished: 

(a)  ''Negligence"  or  ''liability"  clauses,  which  we 
shall  call  liability  clauses,  relieve  a  carrier  from  legal  re- 
sponsibility for  negligence  in  performing  its  obligations  or 
duties,  as  the  obligation  to  load,  stow  and  carry  the  goods. 
Under  the  Harter  Act  certain  exemptions  from  liability 
were  granted  by  Section  3  and  all  others  which  would 
have  the  effect  of  relieving  the  carrier  from  liability  or 
lessening,  weakening  or  avoiding  the  carrier's  obligations 
to  the  cargo  were  prohibited  by  Sections  1  and  2.  Similar 
statutory  exemptions  are  granted  by  Section  4(2)  of 
COGSA  (46  U.S.  Code  Sec.  1304(2))  and  similar  prohibi- 
tions against  other  contractual  exemptions  are  provided 
in  Section  3(8)  of  COGSA.  Liability  clauses  are  not  in 
issue  in  this  case. 


(b)  By  agreed  or  ''true  valuation"  clauses,  which  we 
shall  call  agreed  valuation  clauses,  the  parties  agree  in 
advance  that  the  goods  shall  have  a  certain  value,  or 
agree  upon  a  formula  for  determining  that  value,  which 
is  to  be  used  in  calculating  the  amount  of  damages,  after 
legal  responsibility  has  been  determined  to  exist.  The 
amount  of  damages  so  determined  may  be  greater  or  less 
than,  or  the  same  as,  the  amount  would  be  in  the  absence 
,of  such  agreement.  Depending  upon  the  facts  of  each 
case,  the  clause  may  therefore  benefit  either  party  to 
the  agreement.  Neither  the  Harter  Act  nor  COGSA  spe- 
cifically treats  such  clauses.  The  Supreme  Court  held 
them  valid  under  the  Harter  Act^.  Whether  this  rule  has 
been  changed  by  COGSA  is  the  issue  in  this  case. 

(c)  "Limitation"  or  "limitation  of  liability"  clauses, 
which  we  shall  call  limitation  clauses,  fix  an  arbitrary 
maximmn  amount  which  the  carrier  shall  pay,  after  legal 
responsibility  has  been  determined,  irrespective  of  the 
actual  damages.  The  limitation  clause,  usually  providing 
that  the  carrier  shall  not  be  liable  "in  an  amount  exceed- 
ing" a  specified  amount  of  money  per  package,  unrelated 
by  formula  or  .otherw^ise  to  actual  value,  can  only  operate 
against  the  cargo  owner,  never  for  him.  The  Harter  Act 
left  such  clauses  to  contract  between  the  parties.  Now 
the  limitation  is  expressed  both  in  Section  4(5)  of  COGSA 
(46  U.S.  Code,  Sec.  1304(5))  and  in  contractual  provi- 
sions which  repeat  the  same  monetary  limit  set  by  the 
statute.    Limitation  clauses  are  not  in  issue  in  this  case. 


^Appellant  admits  this  rule,  so  extended  citation  of  authority  is 
llnnecessar^^  The  leadina:  case  is  Smitli  v.  The  FEENCLIFF,  306 
U.S.  444,  59  S.  Ct.  615,  83  L.  Ed.  862,  1939  AMC  403  (1938). 
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Each  of  the  clauses  will  apply  in  a  given  case  as  il- 
lustrated in  the  following  example:  Silk,  in  boxes,  is 
totally  damaged  during  ocean  carriage.  Assume  the  GIF 
value  is  $490  per  box  and  the  market  value  at  destination 
is  either  (a)  $450  or  (b)  $530.  If  the  carrier  is  not  ex- 
cused by  a  liability  clause  relieving  it  of  legal  responsi- 
bility for  the  damage,  liability  is  determined.  After  lia- 
bility has  been  determined,  the  agreed  valuation  clause  is 
applied  to  fix  a  value  on  the  goods  for  the  purpose  of 
calculating  damages,  which  under  Clause  18  would  be 
$490  (assuming  no  Customs  duties  applied).  If  the  con- 
tract contained  no  agreed  valuation  clause  and  if  dam- 
ages were  calculated  by  reference  to  market  value'*,  the 
value  of  the  goods  would  be  (a)  $450  or  (b)  $530.  Then 
the  statutory  limit  of  $500  per  package,  and  the  contrac- 
tual limitation  clause  expressing  the  statutory  limit  are 
applied  to  fix  the  amount  which  the  carrier  must  actually 
pay.  If  the  contract  contained  an  agreed  valuation  clause, 
cargo  would  recover  $490,  If  there  were  no  agreed  valua- 
tion clause,  cargo  would  recover  either  (a)  $450  or  (b) 
$500. 


■^While  we  concede  that  the  usual  legal  measure  of  damages,  in 
the  absence  of  a  contractual  provision  otherwise,  refers  to  market 
value  at  destination,  the  law  is  flexible  in  appl^dng  other  measure- 
ment factors  where  reason  and  convenience  so  indicate.  For  ex- 
ample, in  Instituto  Cuhano  de  Establizacion  del  Azucar  v.  Star 
Line,  1958  AMC  166  (Arb.),  damages  were  measured  by  reference 
to  purchase  price  of  the  goods  at  port  of  embarkation  to  fix  value, 
plus  freight  and  customs  duties. 

"The  Courts,  indeed,  have  frequently  held  that  damages  are 
not  necessarily  based  on  market  prices,  and,  as  a  matter  of 
practice,  settlements  are  usually  based  on  the  invoice."  Pooi' 
on  Charter  Parties  and  Ocean  Bills  of  Lading,  4th  Edition 
(1954),  page  184. 


The  foregoing  example  illustrates  these  points: 

(1)  A  liability  clause  operates  to  determine 
whether  there  is  any  legal  responsibility  of  the  car- 
rier at  all.  It  does  not  fix  or  affect  the  damages 
recoverable  if  the  carrier  is  held  liable. 

(2)  An  agreed  valuation  clause  merely  furnishes 
a  means  of  determining  the  value  of  the  goods  in  cal- 
culating damages.  It  does  not  determine  liability.  It 
can,  as  compared  with  market  value  or  any  other 
standard  of  value,  either  increase  or  decrease  the 
value  of  the  goods  used  in  calculating  the  damages 
recoverable  by  the  cargo  ,owner. 

(3)  A  limitation  clause  may  decrease  the  dam- 
ages otherwise  recoverable,  but  it  never  increases 
them. 


XL 

THE  SUPREME  COURT  APPROACH  TO  RESOLVING  THE  ISSUE 
OF  THIS  CASE. 

The  correct  approach  for  resolving  the  issue  of  this 
case  is  established  by  the  Supreme  Court  in  U.S.  v. 
Atlantic  Mutual  Insurance  Co.,  343  U.S.  236,  72  S.  Ct.  666, 
96  L.  Ed.  907  (1951)  {ESSO  BELGIUM-NATHANIEL 
BACON).  While  the  ESSO  BELGIUM  is  concerned  with 
a  ''Both-to-Blame"  clause  and  with  different  sections  of 
the  Harter  Act  and  COGSA,^  the  approach  of  the  Court 


^A  "Both-to-Blame"  clause  in  a  carrier's  bill  of  lading  would  be 
classified  as  a  liability  clause,  as  hereinabove  defined,  and  was 
found  invalid  as  a  stipulation  against  a  carrier's  liability  for  negli- 
gence. The  result  of  the  case  does  not  alfect  other  bill  of  lading 
clauses,  such  as  agreed  valuation  clauses.  The  phrasing  and  appli- 
cation of  the  Both-to-Blame  clause  itself  have  no  particular  rele- 
vance to  the  present  proceedings. 
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to  the  question  of  validity  of  a  particular  clause  under 
COGSA  is  important  and  controlling  here.  The  Court 
stated,  343  U.S.  at  page  240: 

''Our  question  ...  is  whether  the  langauge  of  the 
Harter  Act,  substantially  reenacted  in  the  Carriage 
of  Goods  by  Sea  Act,  has  carved  out  a  special  statu- 
tory exception  to  the  general  rule  ..." 

(Page  241)  "When  Congress  passed  the  Carriage 
of  Goods  by  Sea  Act  in  1936,  it  indicated  no  purpose 
to  bring  about  a  change  in  the  long-existing  relation- 
ships and  .obligations  between  carriers  and  shippers 
which  would  be  relevant  to  the  validity  of  the  'Both- 
to-Blame'  clause.  At  that  time  all  interested  groups 
such  as  cargo  owners,  shipowners,  and  the  representa- 
tives of  interested  insurance  companies  were  before 
the  congressional  conunittees.  Although  petitioner  and 
respondents  both  appear  to  find  comfort  in  the  lan- 
guage and  the  hearings  of  the  1936  Act,  nothing  in 
either  persuades  us  that  Congress  intended  to  alter 
the  Harter  Act  in  any  respect  material  to  this  con- 
troversy. ' ' 

In  the  ESSO  BELGIUM,  the  Court  found  that  a  Both- 
to-Blame  clause  would  be  invalid  under  the  general  rules 
of  maritime  law  and  under  the  Harter  Act.  It  concluded 
that  nothing  in  the  language  or  Congressional  hearings 
of  COGSA  indicated  that  COGSA  altered  those  general 
rules  or  the  rule  under  "the  Harter  Act  in  any  respect 
material"  to  that  clause. 

Applying  the  criteria  of  the  Supreme  Court  to  the 
present  case  we  must  determine:  (1)  What  were  the 
general  rules  and  the  rule  under  the  Harter  Act  with 
respect  to  agreed  valuation  clauses?  (2)  Did  Congress, 
in  enacting  COGSA  carve  "out  a  special  statutory  excep- 
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tion  to  the  general  rule"  or  "alter  the  Harter  Act  in 
any  respect  material  to"  agreed  valuation  clauses?  (3) 
When  Congress  passed  COGSA  in  1936  did  it  indicate 
any  ' '  purpose  to  bring  about  a  change  in  the  long-existing 
relationships  and  obligations  between  carriers  and  ship- 
pers which  would  be  relevant  to  the  validity  of"  an 
agreed  valuation  clause? 

A. 

The  General  Rule,  Before  COGSA,  Declared 
Agreed  Valuation  Clauses  Vahd. 

Agreed  valuation  clauses  were  valid  under  the  general 

rules  and  under  the  Harter  Act.^    Appellant  admits  this 

to  be  the  case.   In  this  respect  this  case  is  just  the  reverse 

of  the  ESSO  BELGIUM  in  which  the  clause  there  under 

consideration   was   invalid   under   the   general   rules   and 

under  the  Harter  Act. 

B. 

The  Language  of  COGSA  Indicates  no  Change  in  the  General 
Rule  Prior  to  COGSA. 

Did  Congress  by  enacting  COGSA  carve  "out  a  spe- 
cial statutory  exception  to  the  general  rule"  or  "alter 
the  Harter  Act  in  any  respect  material  to"  agreed  valua- 
tion clauses?  Appellant  argues  that  the  language  of  Sec- 
tion 3(8)  of  COGSA  materially  differs  from  Sections  1 
and  2  of  the  Harter  Act.  Let  us  first  examine  the  lan- 
guage of  the  sections. 


^Smith   V.  The  FERNCLIFF,  supra,  306  U.S.  at  448: 

"For  a  long  time,  in  the  absence  of  a  controllinar  statute, 
fraud  or  imposition,  such  provisions  in  bills  of  lading  have 
been  recognized  as  valid  by  this  and  other  Federal  Courts." 
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The  Harter  Act,  Sections  1  and  2  (46  U.S.  Code,  Sees. 
190  and  191)  provide  it  shall  not  be  lawful  for  the  man- 
ager, agent,  master  or  owner  of  any  vessel: 

''(Sec.  190)  to  insert  in  any  bill  of  lading  or 
shipping  docmnent  any  clause,  covenant,  or  agree- 
ment whereby  it,  he,  or  they  shall  be  relieved  from 
liability  for  loss  or  damage  arising  from  negligence, 
fault,  or  failure  in  proper  loading,  stowage,  custody, 
care,  or  proper  delivery  of  any  and  all  lawful  mer- 
chandise or  property  committed  to  its  or  their  charge 
.  .  .  [or]  (Sec.  191)  whereby  the  obligations  of  the 
.owner  or  owners  of  said  vessel  to  exercise  due  dili- 
gence to  properly  equip,  man,  provision,  and  outfit 
said  vessel,  and  to  make  said  vessel  seaworthy  and 
capable  of  performing  her  intended  voyage,  or 
whereby  the  obligations  of  the  master,  officers,  agents, 
or  servants  to  carefully  handle  and  stow  her  cargo 
and  to  care  for  and  jDroperly  deliver  same,  shall  in 
any  wise  be  lessened,  weakened,   or  avoided."^ 

Any  and  all  words  or  clauses  of  such  import  inserted  in 
bills  of  lading  or  sliipping  receipts  were  declared  by 
Section  190  to  be  null  and  void  and  of  no  effect. 

Section  3(8)  of  COGSA,  read  with  the  balance  of  Sec- 
tion 3,  merely  restates  Sections  1  and  2  of  the  Harter 
Act  in  one  paragraph  instead  of  two. 

Does  Section  3(8)  of  COGSA  contain  language  materi- 
ally different  from  Sections  1  and  2  of  the  Harter  Act? 
The  same  duties  are  imposed  elsewhere  in  Section  3. 
Section  3(8)   then  provides: 


■^^  These  two  sections,  in  their  general  purport,  so  far  as  re- 
spects the  care  and  delivery  of  cargo,  are  not  substantially  differ- 
ent ..."  Calderon  v.  Atlas  Steamship  Co.  (1897)  170  U.S.  272, 
277,  18  S.  Ct.  588,  42  L.  Ed.  1033,  1035. 
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*^Any  clause,  covenant,  or  agreement  in  a  contract 
of  carriage  relieving  the  carrier  or  the  ship  from 
liability  for  loss  or  damage  to  or  in  connection 
with  the  goods,  arising  from  negligence,  fault,  or 
failure  in  the  duties  and  obligations  i)rovided  in  this 
section,  or  lessening  such  liability  other^vise  than 
as  provided  in  this  chapter,  shall  be  null  and  void 
and  of  no  effect." 

Section  3(8)  is  substantially  identical  in  content  to  Sec- 
tions 1  and  2  of  the  Harter  Act.  Certainly  no  express 
reference  is  made  to  agreed  valuation  clauses  nor  is  any 
change  explicit  with  regard  to  such  clauses.^  Nor  is  it 
surprising  to  find  the  same  words  and  the  same  concepts 
of  the  Harter  Act  rephrased  in  COGSA  when  it  is 
acknowledged  that  COGSA  was  intended  "to  carry  over 
into  the  international  sphere  the  uniformity  achieved  for 
American  voyages  in  the  Harter  Act.",  and  embodies 
"substantially  the  provisions  of  the  earlier  Harter  Act 
of  1893"  {Scarhurgh  v.  Comyania  Sud-Americana  de 
Vapores,  (CA  NY  1949)  174  F.  2d  423.)  It  seems  quite 
obvious  that  the  words  themselves  ,of  Section  3(8)  do  not 
reveal  any  "special  statutory  exception  to  the  general 
rule"  nor  "alter  the  Harter  Act  in  any  respect  material 
to"  agreed  valuation  clauses. 

The  decisions  under  the  Harter  Act  have  given  mean- 
ing to  the  words  reenacted  in  Section  3(8)  of  COGSA 
and  are  applicable  to  the  same  words  of  COGSA.  The 
BILL  (DC  Md.  1942)   47  F.  Supp.  969,  affirmed  145  F. 


^Contrast  the  concluding  words  of  COGSA  Section  3(8)  "A 
benefit  of  insurance  in  favor  of  the  carrier,  or  similar  clause,  shall 
be  deemed  to  be  a  clause  relieving  the  carrier  from  liability",  an 
express  reference  which  is  not  contained  in  the  Harter  Act. 
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2d  470.   Spencer  Kellogg  S  Sons  v.  Great  Lakes  Transit 
Corp.  (ED  Mich.  1940)  32  F.  Supp.  520,  530. 

''In  view  of  the  Avell-settled  nature  of  the  general 
rule  at  the  time  the  statute  was  adopted,  it  must 
result  that  legislative  approval  w^as  by  clear  impli- 
cation given  to  the  general  rule  as  then  existing  in 
all  cases  where  it  was  not  changed." 

The  KENSINGTON,  183  U.S.  263,  268-269,  22  S. 
Ct.  102,  46  L.  Ed.  190, 193,  as  quoted  with  favor  in 
the  ESSO  BELGIUM,  343  U.S.  at  pages  239-240. 

Under  the  Harter  Act  an  agreed  valuation  clause  was 
valid.  Such  a  clause  '' prescribes  a  7neasure  of  recovery 
rather  than  lunits  the  amount  which  maj^  be  recovered 
when  loss  or  damage  occurs."  (Emphasis  added.)  Smith 
V.  The  FERNCLIFF,  supra. 

It  is  useless  to  cull  refinements  of  meaning  from  a 
fussy  examination  of  the  words  ''obligation"  and  "lia- 
bility". These  are  not  words  of  art.  Section  3  of  COGrSA 
sets  forth  a  carrier's  obligations  to  exercise  due  dili- 
gence, to  load,  stow,  carry,  care  for  and  discharge  the 
goods  carried.  Patently  a  breach  of  these  obligations 
creates  liability.  When  COGSA  seeks  to  prevent  these 
obligations  from  being  in  any  way  reduced  or  avoided, 
it  provides  in  Section  3(8)  that  liability  for  breach  of 
an  obligation  may  not  be  lessened.  Substantially  the 
same  obligations  in  Section  3  of  COGSA  are  set  forth 
in  Sections  1  and  2  of  the  Harter  Act.  These  sections  ad- 
dress themselves  to  the  same  fundamental  matter  of  a 
carrier's  liability  for  its  obligations.  An  "obligation"  in- 
cludes liability  to  respond  for  breach.  Lessening  the  lia- 
bility for  breach  lessens  the  obligation,  a  result  prohibited 
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by  the  Harter  Act.  Similarly  when  recovery  is  reduced 
from,  say,  $100  to  $80,  can  it  only  be  said  that  liability, 
or  the  obligation,  was  ''relieved"  by  $20  but  was  not 
"lessened"  by  the  same  amount?  Such  words  were  not 
given  narrow  technical  meanings.  If,  for  example,  "lia- 
bility" were  used  in  the  Act  as  a  word  of  art,  then  it 
should  certainly  be  distinguished  from  the  "measure  of 
liability"  or  the  amount  which  is  recovered  after  "lia- 
bility" is  established.  In  fact.  Section  4(5)  of  the  Act 
does  refer  specifically  to  "the  amount  of  damage",  "the 
maximmn  amount"  and  words  of  like  purport  when  re- 
ferring to  monetary  recovery  for  liability.  We  are  certain 
that  appellant,  even  for  consistency's  sake,  is  unwilling 
to  limit  the  word  "liability",  as  used  in  Section  3(8)  of 
COGSA,  to  this  narrow  meaning^.  To  do  so  would  end 
this  case  suimnarily.  In  any  event,  perhaps  the  foregoing 
will  illustrate  that  this  kind  of  approach  to  the  problem 
merely  turns  an  important  inquiry  into  a  legalistic  game 
of  "Scrabble".  It  is  historically  clear  that  the  drafters 
of  COGSA  and  Congress  were  not  concerned  with  such 
shades  of  meaning.  Any  inquiry,  to  be  profitable,  must 
avoid  word  haggling  and  go  into  the  history  of  COGSA 
to  ascertain  how  the  Act  came  before  Congress  and  how 
Congress  intended  it  should  apply. 


^Appellant  seems  to  have  had  some  concern  about  this  possi- 
bility, for  it  makes  an  effort  to  show  that  ''lessening  of  liability 
prohibited  by  Section  3(8)  also  refers  to  the  measure  of  dam- 
ages" (Br.  14).  In  other  words,  appellant  says  "liability"  in  Sec- 
tion 3(8)  should  not  be  given  a  narrow  meaning  but  should  be 
given  a  broader  meaning  to  include  "measure  of  damages."  But, 
in  trying  to  show  a  difference  between  the  Harter  Act  and 
COGSA,  appellant  would  give  narrow  meanings  to  the  same  words 
in  the  Harter  Act. 
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C. 

The  History  of  COGS  A  Indicates  no  Intention  to  Chang-e  the 
Relationships  Between  Carriers  and  Shippers  in  Any  Way 
Relevant  to  the  Validity  of  Agreed  Valuation  Clauses. 

The  ESSO  BELGIUM  requires  an  answer  to  this  ques- 
tion: Was  there  "a  purpose  to  bring  about  a  change  in 
the  long  existing  relationships  and  obligations  between 
carriers  and  shippers"?  Appellant  turns  to  this  inquiry 
only  briefly  when  it  notes  that  the  Supreme  Court  in  the 
ANSALDO  SAN  GIORGIO'^  used  the  words  "may  lessen 
the  carrier's  normal  liability"  (when  discussing  the  effect 
of  a  true  valuation  clause  on  a  rising  market)  and  as- 
sumes that  Congress  enacted  this  meaning  into  COGSA 
(Br.  12).  Otherwise  appellant  dismisses  the  whole  inquiry 
as  "of  only  historical  interest."  Unfortunately  any  ap- 
proach that  italicizes  six  words  in  a  Supreme  Court  de- 
cision and  concludes  that  Congress  relied  upon  these  and 
the  possibility  of  future  litigation  to  make  explicit  a 
basic  change  in  the  law  does  not  get  us  far  in  our  in- 
quiry. In  this  instance  appellant's  conclusion  that  Con- 
gress was  "using  those  words  [of  the  Supreme  Court 
in  1935]  in  the  same  sense"  in  COGSA  becomes  meaning- 
less when  it  is  recalled  that  the  words  in  Section  3(8) 
were  written  in  1922  and  formalized  in  an  international 
Convention  in  1924,  commonly  referred  to  as  the  Hague 
Rules.  This  section  of  the  Hague  Rules  was  enacted  ver- 
batim by  Congress  in  1936.  Except  for  this  single,  and 
patently  erroneous,  reference  to  the  question  of  congres- 
sional intent,  appellant  ignores  the  whole  inquiry.  What 
does  careful  inquiry  into  the  development  of  the  Hague 


^^Ansaldo  San  Giorgio  I  v.  Rheinstrom  Bros.  Co.,  294  U.S.  494, 
55  S.  Ct.  483,  79  L.  ed.  1016  (1935). 
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Eules   and   the   record  ,of   their   enactment  into   law  by 
Congress  in  1936  show? 

The  history  of  the  Hague  Eules  up  to  their  enactment 
by  Congress  in  1936  is  set  forth  in  the  hearings  before 
the  Senate  and  House.  Hearing  before  the  Senate  Com- 
mittee on  Commerce  on  8  1152,  74th  Congress,  1st  Ses- 
sion, pages  17  et  seq.,  29  et  seq.,  45  et  seq.,  77  et  seq. 
Briefly,  the  Harter  Act,  passed  by  Congress  in  1893,  re- 
presented a  highly  successful  compromise  in  the  United 
States  of  conflicting  carrier  and  shipper  aims.  Pressure 
thereafter  developed  among  the  leading  commercial  na- 
tions to  achieve  in  the  international  sphere  of  trade  the 
uniformity  of  American  voyages  under  the  Harter  Act. 
Scarhurgh  v.  Compania  Sud-Americana  de  Vapores, 
supra. 

''Starting  mth  American  law  as  a  basis,  as  regu- 
lated by  the  Harter  Act,  ...  a  code  was  drafted 
under  the  auspices  of  the  International  Law  Associa- 
tion, and  a  conference  was  then  called  at  The  Hague, 
at  which  shippers,  bankers,  cargo  underwriters,  and 
steamship  owners  were  fully  represented.  At  that 
Conference  .  .  .  this  draft  code  was  debated,  section  by 
section,  and  an  agreement  was  arrived  at  for  a  fair 
division  of  the  risks  of  transportation  between  the 
cargo  interest  on  the  one  hand,  and  the  carriers,  on 
the  other."  (Report  of  the  Senate  Conmiittee  on 
Foreign  Relations,  printed  in  the  Senate  Hearing, 
supra,  page  17  et  seq.) 

A  Diplomatic  Conference  at  Brussels  in  1924  resulted  in 
adoption  of  the  code  as  a  Convention  wliich  was  then 
signed  by  all  twenty-four  nations  present,  including  the 
United  States,  Great  Britain  and  the  other  great  mari- 
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time  powers.  The  succeeding  years  witnessed  study,  de- 
bate and  gradual  acceptance  of  the  Hague  Rules  by  all 
interested  commercial  groups  on  the  American  scene. 
In  1930,  a  general  conference  called  by  the  United  States 
Chamber  of  Commerce  was  attended  by  an  impressive 
group  of  shippers,  underwriters,  bankers,  merchants  and 
other  cargo  interests  resulting  in  agreement  to  recom- 
mend approval  of  the  Hague  Rules  to  Congress.  This 
conference  was  important  because  of  the  broad  scope  of 
cargo  interests  represented  and  the  careful  consideration 
reportedly  given  to  the  Convention  and  all  suggestions 
submitted  relevant  to  it. 

The  Convention  was  approved  by  the  Senate  for  rati- 
fication on  April  1,  1935.  Enactment  of  the  Convention 
into  statutory  form  was  the  subject  of  hearings  before 
conmiittees  of  both  houses  of  Congress.  Support  of  the 
Convention  before  the  Conmiittees  was  unanimous. ^^ 

Reports  and  recommendations  from  the  Departments  of 
State  and  Commerce  and  the  Attorney  General  were  re- 
ceived. An  underlying  inquiry  throughout  the  hearings 
was  "how,  if  at  all,  does  COGS  A  change  existing  Ameri- 
can law  under  the  Harter  Act?"  Time  and  time  again 
witnesses  and  reports  addressed  themselves  to  this  ques- 
tion and  enumerated  the  changes  COGSA  would  bring 
about.  All  agreed  that  the  principal  changes  were: 

1.  COGSA  raises  the  per  package  limitation  of 
liability  to  which  the  carrier  is  entitled  to  $500.  The 
carrier   is   prohibited   from  limiting  its   liability,   as 


11" At  that  time  all  interested  groups,  such  as  cargo  owners,  ship- 
owners and  the  representatives  of  interested  insurance  companies 
were  before  the  Congressional  Committee."  ES80  BELGIUM,  343 
U.S.  at  page  241. 


■Jl 
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it  previously  could,  to   some   lower  figure.    COGSA 

Section  4(5). 

2.  The  time  for  commencing  suit  against  a  carrier 
for  damage  to  goods  is  fixed  at  one  year.  COGSA 
Section  3(6).  Previously,  shorter  time  limits  had 
been  permitted. 

3.  Unless  the  cause  ,of  damage  to  cargo  falls 
within  one  of  the  specific  exemptions  enumerated  in 
COGSA  Section  4(2)  (a)  through  (p),  the  burden  of 
proof  is  placed  upon  the  carrier  to  prove  that  he 
was  not  negligent  if  goods  received  sound  are  de- 
livered damaged.  Previously,  the  burden  of  pro.of  of 
negligence  was  usually  on  the  cargo  owner. 

4.  The  harsh  results  of  the  Supreme  Court's  deci- 
sion in  The  ISIS,  290  U.S.  333,  were  alleviated  in 
connection  with  the  carrier's  burden  of  showing  due 
diligence  for  seaworthiness  even  if  not  causally  re- 
lated to  the  cargo  damage. 

Some  witnesses  and  reports  before  the  Committees  w^ere 
more  detailed.  For  example,  the  Department  of  Com- 
merce Memorandum  of  S-1152  discusses  the  Act  section 
by  section  with  respect  to  any  changes  made  in  existing 
law.  With  respect  to  Sections  3(7)  and  (8),  it  stated: 

*'No  change  of  existing  law  except  that  by  the 
latter  'benefit  of  insurance'  provisions  in  bills  of 
lading  are  nullified.  Such  provisions  now  are  valid 
but  in  practice  are  made  negatory  .  .  .  For  practical 
purposes,  this  change  in  the  law  is  imimportant — it 
merely  accomplishes  by  law  what  in  practice  hereto- 
fore has  been  done  by  contract."  Hearings  before 
the   Committee   on  Merchant  Marine   and  Fisheries, 
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House    of    Representatives,    74th    Congress,    Second 
Session,  page  11. 

A  lengthy  statement  presented  by  the  American  Bankers 
Association  to  both  House  and  Senate  Conunittees 
(House,  page  42,  Senate,  page  45)  analyzes  the  bill 
carefully,  comparing  it  to  the  Harter  Act,  and  noting 
changes  to  be  brought  about.  No  change  is  noted  with 
respect  to  Section  3(8)  or  as  to  agreed  valuation  clauses. 
A  memorandum  submitted  by  the  American  Steamship 
Owners  Association  spells  out  ten  advantages  to  be  gained 
by  shippers  from  the  bill.  (House,  page  59.)  In  this  anal- 
ysis the  only  reference  to  change  under  Section  3(8)  is 
to  invalidation  of  benefit  of  insurance  clauses. 

Throughout  the  hearings  before  the  Senate  and  House 
no  suggestion  is  made  that  Section  3(8)  makes  any  change 
in  existing  law  in  any  respect  material  to  agreed  valua- 
tion clauses. 

At  no  time  in  the  hearings  is  an  agreed  valuation  clause 
mentioned,  examined  or  explained.^- 

At  no  time  did  any  shipper  interest  or  report  express 
concern  Avith  such  clauses  or  condenm  them  as  objection- 
able, although  many  clauses  were  debated,  including  the 


i^In  several  instances  in  the  hearings  and  reports,  when  refer- 
ring to  Section  4(5)  and  the  $500  per  package  limitation,  state- 
ments appear,  as  "restrict  recovery  to  an  agreed  valuation  as  low 
as  $100  per  package"  (Campbell— House  p.  60)  and  "The  Harter 
Act  makes  no  direct  reference  to  valuation  clauses  .  .  .  [COGSA] 
imposes  a  liability  of  $500  per  package"  (Barber — Senate  p.  32). 
In  each  instance  it  is  clear  from  the  context  that  "valuation"  is 
in  no  sense  given  a  meaning  of  art.  The  reference  is  always  in 
connection  with  limitation  of  liability  clauses  and  with  section 
4(5)  of  the  Act  and  not  concerned  with  agreed  valuation  clauses 
as  we  have  used  that  term  and  as  it  is  used  by  the  Supreme  Court 
in  The  FERXCLIFF  and  in  ANSALDO  SAN  GIORGIO. 
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*'Both-to-Blame"  clause  and  the  prorating  clause  later 
condemned  in  The  CAMPFIRE,  infra. 

There  are  definite  references  in  the  hearings  to  spe- 
cific bill  of  lading  clauses  wherever  any  relevant  change 
in  existing  law  will  be  brought  about.  For  example,  the 
benefit  of  insurance  clause  mentioned  in  Section  3(8),  is 
discussed  because  the  law  would  be  changed,  even  though 
the  practical  effect  of  the  change  was  of  no  significance. 
In  the  case  of  "  Both-to-Blame "  clauses,  which  were  only 
then  coming  into  use,  discussion  for  a  time  got  quite 
lively  when  cargo  interests  sought  to  have  COGSA 
amended  to  remove  any  uncertainty  in  the  Act  as  to  the 
validity  of  such  clauses.  As  the  Court  states  in  the  ESSO 
BELGIUM,  343  U.S.  p.  241,  both  parties  to  the  contro- 
versy over  "  Both-to-Blame "  clauses  found  comfort  in  the 
hearings  of  the  Act.  There  were  also  references  in  the 
hearings  to  recent  Supreme  Court  cases,  particularly  The 
ISIS,  supra,  in  any  instance  where  the  Act  would  effect 
a  change  in  the  existing  law  as  interpreted  by  the  Su- 
preme Court.  Nowhere,  however,  is  reference  made  to  the 
ANSALDO  SAN  GIORGIO,  supra,  or  to  the  six  words 
of  that  decision  which  appellant  assumes  were  used  by 
Congress  '"in  the  same  sense  in"  COGSA. 

Congress  was  not  ignorant  on  the  subject  of  agreed 
valuation  clauses.  Nor  were  shippers  and  carriers  by 
rail  and  water  and  their  underwriters  unaware  of  them. 
They  had  long  used  such  clauses  and  involved  them 
in  various  court  tests  culminating  with  the  ANSALDO 
SAN  GIORGIO  in  1935  and  The  FERNCLIFF  which 
involved  a  pre-COGSA  shipment  of  goods.  In  1915  Con- 
gress  had   enacted   the    Cmnmins   Amendment    (49   U.S. 
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Code,  Sec.  20(11))  to  the  Interstate  Commerce  Act  spe- 
cifically proliibiting  rail  carriers  from  including  in  rail 
bills  of  lading  "any  limitation  of  liability  or  limitation 
of  the  amomit  of  recovery  or  rej^resentation  or  agree- 
ment as  to  value  .  .  ."^^  (Emphasis  added).  Congress 
therefore  had  precise  statutory  language  at  hand  which 
it  had  previously  used  and  could  have  used  in  COGSA  if 
it  intended  to  change  the  rule  under  the  Harter  Act.  Why 
did  Congress  not  use  explicit  language,  as  it  had  before, 
if  the  change  in  the  law  appellant  asserts  was  intended? 
In  other  connections,  Congress  changed  words,  phrases 
and  added  provisos  to  make  "explicit  a  right  which  other- 
wise might  be  regarded  as  merely  implied  in  the  lan- 
guage" of  the  Act.  (Senate  Report  No.  742,  74th  Con- 
gress, 1st  Session,  page  2.) 

In  conclusion,  a  thorough  exploration  into  the  legis- 
lative history  of  COGSA  demonstrates  no  purpose  on  the 
part  of  Congress  (in  the  words  of  the  ESSO  BELGIUM) 
"to  bring  about  a  change  in  the  long-existing  relation- 
ships and  obligations  between  carriers  and  shippers  which 
would  be  relevant  to  the  validity"  of  agreed  valuation 
clauses.  In  the  absence  of  such  Congressional  purpose,  we 
must  conclude  that  COGSA,  like  the  Harter  Act  before 
it,  left  the  parties  to  bill  of  lading  contracts  free  to  agree 
on  the  value  to  be  used  in  computing  damages,  and  Con- 


i^This  language  was  declared  by  Justice  Holmes  in  1920  to  in- 
validate agreed  valuation  clauses  in  rail  carriers'  bills  of  lading. 
Chicago  RR  Co.  v.  McCaull-Dinsmore  Co.,  253  U.S.  97,  40  S.  Ct. 
504,  64  L.  Ed.  801  (1919),  cited  with  approval  by  the  Supreme 
Court  in  Tlie  FERN  CLIFF,  306  U.S.  p.  448.  In  holding  the  clause 
invalid,  Justice  Holmes  recognized  the  convenience  of  such  a  stip- 
ulation in  a  bill  of  lading  and  the  arguments  in  its  favor.  By  its 
express  terms,  the  Cummins  Amendment  left  the  rules  applicable 
to  water  carriers  unchanged. 
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gress    neither    found    nor    expressed    any   public    policy 
against  this  long-existing  practice. 


III. 

CERTAIN  POINTS  OF  APPELLANT'S  BRIEF 
REQUIRINa  CLARIFICATION. 

Certain  sj^ecific  points  raised  in  appellant's  brief  re- 
quire clarification. 

A 

The  Dictum  of  the  District  Judge  in  The  FERNCLIFF. 

Appellant  quotes  (Br.  15)  a  dictum  from  The  FERN- 
CLIFF  decision  of  1938  as  follows :  ' '  The  particular  ques- 
tion is  not  likely  to  again  arise  as  the  subject  is  now  reg- 
ulated by  the  Carriage  of  Goods  by  Sea  Act .  .  . "  Actually 
the  quoted  words,  like  many  in  that  opinion,  are  those 
of  District  Judge  Chestnut  and  are  a  part  of  the  lengthy 
portion  of  his  opinion  quoted  by  the  high  court.  In  certi- 
fying the  questions  to  the  Supreme  Court,  Judge  Chest- 
nut also  stated: 

''Notwithstanding  the  passage  of  the  Carriage  of 
G,oods  by  Sea  Act  of  April  16,  1936  .  .  .  the  question 
as  to  the  correct  method  of  computing  damages  under 
a  valuation  clause  is  deemed  an  important  one  ..." 

Whatever  Judge  Chestnut  may  have  meant  by  these  tw^o 
apparently  conflicting  dicta,  it  is  clear  that  after  fuller 
opportunity  to  consider  the  matter,  he  concluded  that 
the  difference  between  an  agreed  valuation  clause  and 
a  limitation  clause  was  important  under  COGSA.  His 
analysis  of  the  issues  in  The  STEEL  INVENTOR,  35 
F.  Supp.  986  (D.  Md.  1940)  and  The  BILL,  55  Supp. 
780  (D.  Md.  1944)   is  enlightening.    In  The  STEEL  IN- 
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VENTOR  he  had  before  him  a  clause  which  limited  the 
amount  of  the  carrier's  liability  to  invoice  cost  and  he 
stated  (page  998) : 

"It  is  said  by  a  recent  commentator  that,  despite 
the  provisions  of  the  recent  United  States  Act, 
[COGS A]  it  is  still  permissible  for  the  shipper  and 
carrier  to  agree  that  loss  claims  shall  be  adjusted 
on  the  basis  of  the  invoice  value  of  the  merchandise 
instead  of  on  the  market  price  at  port  of  destina- 
tion, that  is,  they  may  agree  upon  a  true  valuation 
clause  as  contrasted  with  a  limited  liability  clause. 
Knauth  on  Ocean  Bills  of  Lading,  p.  161.  But  it  is 
said  by  counsel  that  there  is  no  judicial  decision  on 
this  point.  Assuming  the  correctness  of  the  position 
as  stated,  I  am  still  unable  to  reach  the  conclusion 
that  the  provision  in  the  bill  of  lading  relied  on  is 
controlling  in  this  case.  As  I  read  and  construe  it, 
it  constituted  a  'limitation  of  liability  clause'  and  is 
not  a  'true  valuation'  clause.  The  distinction  between, 
and  the  respective  legal  effects  of,  the  two  types  of 
clauses  are  clearly  explained  in  two  recent  Supreme 
Court  cases." 

Judge  Chestnut  held  that  the  clause  in  question  was  a 
limitation  clause  invalid  under  Section  4(5)  of  the  Act. 
This  conclusion  was  .obviously  correct,  since  the  clause 
was  worded  as  a  limitation,  not  as  an  agreement  on  value. 
In  discussing  COGSA,  he  observes  that  the  effect  of  the 
Act 

"leaves  the  shipper  free  to  recover  his  actual  dam- 
ages when  less  than  the  maximmn  stated  in  the  Act 
...  at  least  where  the  bill  of  lading  does  not  contain 
a  true  valuation  clause  as  distinct  from  a  mere  limi- 
tation of  liability  clause." 

In   The  BILL,  Judge   Chestnut  considered   an  agreed 
valuation  clause  in  a  bill  of  lading  covering  a  shipment 
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of  oil  in  bulk.  The  clause  provided  for  damages  to  be 
measured  on  the  basis  of  market  price  at  the  port  of 
destination.  The  application  of  the  clause  would  have  re- 
sulted in  damages  of  $546.70  per  customary  freight  unit, 
*Hhus  exceeding  the  limitation  in  the  Act  of  $500  per 
I  'customary  freight  unit'."  The  carrier  is  permitted  by 
Section  4(5)  of  COGS  A  to  agree  to  a  limitation  higher 
than  $500  per  package.  Therefore,  if  the  bill  of  lading 
clause  were  the  kind  of  limitation  provision  expressly 
permitted  by  Section  4(5)  of  the  Act,  the  court  would 
have  had  to  apply  it.  The  court,  however,  held  the  bill 
of  lading  clause  "is  a  valuation  clause  rather  than  a 
limitation  clause,  and  does  not  override  the  requirements 
of  the  limitation  clause  in  the  Act."  (55  F.  Supp. 
at  783).  The  court  concluded  (page  784)  that  neither 
the  particular  wording  nor  the  bill  of  lading  clause  "in 
the  whole  context,  furnishes  any  reasonable  basis  for 
the  view  that  it  was  intended  to  override  the  limitation 
clause  or  to  express  ^another  maximum  amount'  than 
that  contained  in  the  limitation  clause."  (Our  emphasis.) 

B 

The  Case  and  Text  Authorities. 
Appellant  cites  the  following  cases  and  authorities  to 
support  its  position: 

The  HARRY  CULBREATH,  1952  A.M.C.  1170  (SD 

NY)    (Br.  15  et  seq.) ; 
The   CAPE   C0R80,   1954  Lloyd's   Law  List  Re- 
ports, Vol.  II,  page  40  (Br.  16  et  seq.) ; 
Gilmore  and  Black:  The  Law  of  Admiralty  (1957) 
(Br.  22-23). 

In  the  HARRY  CULBREATH  the   carrier's  liability 
for  damage  was  determined  in  trial  before  the  District 
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Court  and  the  cause  was  then  referred  to  a  commissioner 
"to  ascertain  and  report  the  amount  due  said  libelant." 
The  conunissioner  applied  market  value  in  ascertaining 
the  amount  due  and  rejected  the  valuation  clause  of  the 
bill  of  lading.  The  district  judge  simply  confirmed  the 
commissioner's  report.  The  case  was  not  appealed.  It 
does  not  appear  whether  or  to  what  extent  the  issues  were 
briefed  or  argued  before  the  District  Judge.  The  commis- 
sioner's report  demonstrates  a  complete  failure  to  ap- 
preciate the  effect  of  agreed  valuation  clauses  and  relies 
upon  cases  dealing  with  limitation  clauses.  We  submit 
that  the  commissioner's  opinion  was  not  well  reasoned 
and  is  simply  incorrect. 

The  CAPE  CORSO  is  a  decision  of  the  Court  of  British 
Columbia  Admiralty  District,  Exchequer  Court,  and  the 
decision  was  not  appealed.  We  submit  that  an  appellate 
court  will  not  be  bound  by  a  Canadian  court's  reading 
of  American  law,  particularly  when  the  Canadian  judge, 
in  reaching  his  conclusion,  (a)  relied  upon  the  above- 
mentioned  dictum  of  the  District  Judge  of  The  FERN- 
CLIFF,  apparently  believing  the  Supreme  Court  had 
passed  on  the  matter,  and  without,  evidently,  considering 
the  later  conclusions  of  the  author  of  the  dictmn;  (b)  re- 
lied upon  the  McCall-Dinsmore  case,  supra,  without  fully 
appreciating  the  Supreme  Court's  ruling  that  the  lan- 
guage of  the  Cummins  Amendment  was  explicit  on  the 
question  of  valuation  clauses  in  rail  bills  of  lading  and 
that,  consequently,  reasonableness  of  the  clause  could  not 
override  clear  statutory  language;  (c)  ascribed  a  reason 
for  the  Supreme  Court's  holding  in  The  FERNCLIFF 
which  was   neither   stated   nor   intimated   by   that  high 


^ 


court;  and  (d)  reached  his  conclusion  without  reference 
to  the  process  jDrescribed  by  the  Supreme  Court  in  the 
ESSO  BELGIUM. 

In  any  event,  we  submit  that  the  conclusions  of  Judge 

Hamlin  and  Judge  Goodman  are  entitled  to  greater  weight 

I  than  those  of  a  commissioner  in  New  York  and  a  Canadian 

I  judge  reading  United  States  law. 

I 

'      With  respect  to   text  authorities,  we  refer  the  court, 

in  contrast  to  the  Gilmore  and  Black  single  volume  on 
the  entire  law  of  admiralty,  to  the  following  :^^ 

Knauth   on   Ocean   Bills    of   Lading,  4th   Ed.   pp. 

277-279^5; 
Poor  on  Charter  Parties  and  Ocean  Bills  of  Lad- 
ing, 4th  Ed.  pp.  183-184,  221-223; 
A.  J.   Hodgson — The   Carriage   of   Goods   hy  Sea 
Act  1924  (1932)  p.  34. 

We  do  not  feel  that  any  useful  purpose  will  be  served 
by  extended  discussion  of   The   CAMPFIRE,  156  F  2d 


i^These  authorities  do  not  indulge  in  such  questionable  editor- 
ializing and  black  descriptions  as  "gradual  erosion  by  carefully 
contrived  clauses  .  .  .  drawn  up  by  carriers  in  concert."  We  think 
the  editors,  Gilmore  and  Black,  should  have  read  the  Supreme 
Court's  decisions  on  the  problem.  The  two  decisions  which  to  those 
editors  "seem  clearly  correct"  are  actually  not  concerned  with 
agreed  valuation  clauses  at  all,  but  only  with  limitation  of  lia- 
bility clauses. 

i^The  author,  Arnold  \V.  Knauth,  then  secretary  of  the  Mari- 
time Law  Association  and  probably  the  leading  authority  on  ocean 
bills  of  lading  in  the  United  States,  appeared  before  both  the 
Senate  and  House  Committees  in  the  hearings  on  the  bill.  He 
concluded,  at  page  278  of  the  cited  edition,  that  "There  seems  to 
be  nothing  in  the  Carriage  of  Goods  Act  to  prevent  the  continu- 
ance of  this  practice"  of  agreed  valuation  clauses,  and  at  page  279, 
"The  silence  of  Congress  in  the  COGS  A  legislation  of  1936  (into 
which  several  amendments  were  introduced,  and  to  which  several 
extra  sections  were  annexed)  would  seem  to  imply  refusal  to 
condemn  the  clause  in  the  COGSA  trades." 
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603  (CA  2,  1946)  or  The  EXIRIA,  1958  AMC  439  (SD  NY 
1958)  both  of  which  were  concerned  with  the  $500  per 
package  limitation  of  Section  4(5)  of  COGS  A.  Each  deci- 
sion declares  invalid  a  clause  providing  for  a  limitation  of 
liability  in  a  form  otherwise  than  provided  by  Section 
4(5).  We  do  not  disagree  with  the  proposition  that  limita- 
tion clauses  are  invalid  under  Section  4(5)  of  COGS  A 
if  they  violate  the  statutory  requirement  that  ''such  maxi- 
mum shall  not  be  less  than  the  figure  above  named." 
Such  a  proposition  is  not,  however,  material  to  the  ques- 
tion of  agreed  valuation  clauses. 

There  were  also  particular  requirements  for  validity 
of  limitation  clauses  under  the  Harter  Act.  They  were 
invalid  unless  "tied  to  the  rate" — i.e.  unless  the  shipper 
was  offered  a  choice  of  freight  rates  depending  on  what 
maximmn  limitation  he  was  willing  to  accept.  If  the  va- 
lidity of  an  agreed  valuation  clause  depended  on  meet- 
ing the  requirements  for  validity  of  a  limitation  clause, 
then  under  the  Harter  Act  an  agreed  valuation  clause 
would  have  to  be  "tied  to  the  rate"  to  be  valid.  This 
precise  question  was  certified  to  the  Supreme  Court  in 
The  FERNCLIFF.    The  question  was: 

"1.  Is  an  invoice  cost  valuation  clause,  such  as 
that  here  involved,  inserted  in  a  marine  bill  of  lading 
without  offering  a  choice  of  rates  to  a  shipper,  valid 
and  binding  on  the  parties?" 

After  pointing  out  the  fundamental  difference  between 
and  effect  of  an  agreed  valuation  clause  and  a  limitation 
clause,  the  high  court  answered: 

"To  the  first  certified  question,  we  reply.  Yes 
where  there  has  been  no  fraud  or  imposition;" 
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There  is  no  distinction  between  the  principle  of  that 
case  and  this  one.  The  rules  governing  validity  ,of  a  limi- 
tation clause  under  COGS  A  (Section  4(5))  have  no  more 
bearing  on  the  validity  of  an  agreed  valuation  clause 
under  COGSA  than  the  rules  governing  validity  of  a 
limitation  clause  under  the  Harter  Act  had  on  the  validity 

I  of  an  agreed  valuation  clause  under  the  Harter  Act.  The 
two  clauses  are  entirely  different;  the  rules  governing  one 
do  not  affect  the  other.  Cases  involving  limitation  clauses, 

.governed  by  COGSA  Section  4(5),  have  nothing  to  do 
with  an  agreed  valuation  clause  or  with  this  case. 

C 

The  Fearful  Spectre  of  the  Carrier  Rides  Again. 
While  ai>pellant  endeavors  (Br.  21-23),  as  in  the  court 
below,  to  suggest  carrier  domination  in  bill  of  lading  mat- 
ters, we  shall  not  fill  this  brief  with  debate  on  issues  of 

I  such  questionable  relevance  to  these  proceedings.  A  read- 
ing of  the  appearances  in  the  hearings  before  Congress 
will  dispel  such  notions.  The  shipper  and  cargo  interests, 
represented  by  such  rather  formidable  organizations  as 
the  United  States  Chamber  of  Commerce,  the  National 
Association  of  Manufacturers,  the  Institute  of  American 

iMeat  Packers,  the  American  Bankers  Association,  the 
Automobile  Manufacturers  Association  and  others,  have 
been  neither  silent  nor  ineffective  before  legislatures  or 
courts,  at  international  conventions  or  in  the  day-by-day 

I  commercial  transactions  which  determine  the  scope,  con- 
tent and  effect  of  bills  of  lading.  The  contrary  view  is 
somewhat  archaic  and  we  regret  its  entry  in  these  pro- 

I  ceedings. 
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IV. 

THE  ISSUE  OF  "CUSTOM"  IN  THIS  CASE. 

The  existence  of  a  custom  of  long  standing  in  the  cof- 
fee trade  to  settle  and  paj^  claims  on  the  basis  of  F.O.B. 
invoice  value  plus  freight  and  insurance  is  established  by 
Libelant's  Answer  to  Request  for  Admission  (Tr.  pp. 
24-28)  and  by  Findings  of  Fact  X  and  XI  (Tr.  44-45). 

Appellee  acknowledges  that,  if  COGSA  had  expressly 
or  by  necessary  implication  declared  agreed  valuation 
clauses  invalid,  or  if  Congress  had  indicated  any  intent 
or  purpose  to  effect  such  a  change  in  existing  law  and  in 
the  long  established  maritime  rules  and  relationships, 
then  no  custom,  however  long  established,  could  override 
a  statutory  prohibition.  But  COGSA  neither  expressly 
nor  unpliedly  invalidates  agreements  on  value  and  Con- 
gress obviously  had  no  such  purpose  in  mind. 

The  established  custom  does,  we  submit: 

(a)  show  general  acceptance  and  sanction  of  such 
agreements  wliich  fix  the  value  to  be  used  in  calcu- 
lating damages; 

(b)  illustrate  how  such  agreements  facilitate  the 
determination  of  damages,  whether  in  settlement 
negotiations  or  before  a  court  or  commissioner,  vdth- 
out  protracted  dispute  or  extended  evidence  as  to 
some  less  certain  measure  of  value,  such  as  market; 

(c)  indicate  that  appellant  and  its  fellow  mem- 
bers of  the  Pacific  Coast  Coffee  Association,  while 
urging  and  securing  amendment  of  other  sections  of 
the  Green  Coffee  Agreement,  have  not  considered  the 
provisions   fixing   value   worthy   of   similar    effort — 
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possibly    because    these    provisions    often    work    to 
cargo's  benefit; 

(d)  illustrate  the  ''collective  bargaining"  type  of 
commercial  relationships  between  strong  economic 
groups  which  contrasts  vividly  with  the  picture  ap- 
pellant seeks  to  paint  of  jjoor,  little  "unorganized" 
cargo  interests  opposing  big,  predatory  ''organized" 
ocean  carriers,  and 

(e)  demonstrate  that  shippers,  in  practice,  con- 
sider it  sound  to  forego  a  speculative  profit  depend- 
ent upon  the  rise  and  fall  of  market  in  return  for 
an  absolute  assurance  of  full  return  of  all  invested 
cost  in  the  goods,  landed  at  destination. 


V. 

THE  FIRST  AUTHORITATIVE  DECISION  ON  AGREED  VALUA- 
TION CLAUSES  WILL  BE  BY  THIS  COURT. 

In  conclusion,  we  concur  with  appellant's  observation 
(Br.  4):  "there  being  no  prior  appellate  decision  on  the 
precise  point  involved,  the  decision  of  this  Honorable 
Court  will  be  of  great  importance  to  ever^^one  connected 
with  the  shipment  and  carriage  of  merchandise  to  and 
from  United  States  ports  in  foreign  commerce."  The 
commercial  and  shipping  interests  here  and  wherever  the 
Hague  Rules  apply  throughout  the  world  await  the  first 
authoritative  decision  on  the  question  of  agreed  valua- 
tion clauses.  In  the  ESSO  BELGIUM,  the  Supreme  Court 
would  not  permit  the  ocean  carrier  to  put  into  the  bill 
of  lading  contract,  a  clause  which  would  have  been  in- 
valid under  the  Harter  Act,  stating  as  its  reason  that  no 
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purpose  of  Congress  was  shown  to  bring  about  a  change 
in  the  prior  la^v  or  in  the  long  existing  relationships  be- 
tween carriers  and  shippers.  This  court  should  not  permit 
cargo  interests  to  force  out  of  the  bill  of  lading  contract 
a  clause  which  was  valid  under  the  Harter  Act,  when  no 
purpose  of  Congress  is  shown  to  bring  about  the  same 
changes  in  prior  law  and  relationships. 

It  is  obvious  that,  in  passing  COGSA,  Congress  had  no  i' 
intention  or  even  the  slightest  thought   (in  the  words  of  '\ 
the  ESSO  BELGIUM)  of  carving  "out  a  special  statutory    ; 
exception  to  the  general  rule",  and  ''indicated  no  purpose  • 
to  bring  about  a  change  in  the  long-existing  relationships 
and    obligations    between    carriers    and    shippers    which  i; 
would  be  relevant  to  the  validity"  of  agreed  valuation 
clauses,  and  ''nothing  in  either  [the  language  and  hear- 
ings of  COGSA]  persuades  us  that  Congress  intended  to  ^i 
alter  the  Harter  Act  in  any  respect  material  to  this  con- 
troversy. ' '  ; 

In  this  state  of  affairs,  the  following  language  of  the  • 
Supreme  Court  in  Halcyon  Lines  v.  Haenn  Ship  Ceiling  i 
Corp.,  342  U.S.  282,  286,  72  S.Ct.  277,  96  L.  Ed.  318,  seems 
particularly  appropriate:  i 

"Many  groups  of  persons  mth  varying  interests  are 
vitally  concerned  with  the  proper  functioning  and  ad- 
ministration of  all  these  Acts  as  an  integral  whole. 
We  think  that  legislative  consideration  and  action  can 
best  bring  about  a  fair  accommodation  of  the  diverse  ' 
but  related  interests  of  these  groups.  The  legislative 
process  is  peculiarly  adapted  to  determine  which  of 
the  many  possible  solutions  to  this  problem  would  be 
most  beneficial  in  the  long  run.  A  legislative  inquiry 
might  show  that  neither  carriers,  shippers,  employees, 
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or  casualty  insurance  companies  desire  such  a  change 
to  be  made." 

That  the  decree  of  the  District  Court  should  be  af- 
firmed is 

Respectfully  submitted, 
Harry  L.  Haehl,  Jr., 
George  W.  Hellyer,  Jr., 
LiLLicK,  Geary,  Wheat,  Adams  &  Charles, 
Attorneys  for  Appellee. 

Dated,  San  Francisco,  California, 
July  9,  1958. 
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No.  15,940 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Otis,  McAllister  &  Co.,  a  corporation, 

Appella/nt, 

vs. 
Skibs,  A/S  Marie  Bakke, 


Appellee. 


APPELLANT'S  REPLY  BRIEF. 


Appellee's  argument  is  built  upon  wish  instead  of  fact. 
It  states  that  there  was  (1)  no  new  language  in  Cogsa 
affecting  valuation  clauses,  and  (2)  no  hint  in  the  legis- 
lative history  that  a  change  in  prior  law  was  intended. 
From  these  false  premises  appellee  draws  the  conclusion 
that  the  rule  under  the  Harter  Act  continues  to  apply, 
and  that  the  cases  construing  Cogsa  are  simply  wrong. 
The  erroneous  statements  of  fact  and  theory  by  which 
appellee  attempts  to  justify  its  position  cannot  evade 
the  issue  presented  for  decision. 


I. 

THE  LANGUAGE  OF  COGSA  ON  WHICH  APPELLANT  RELIES  IS 
NOT  SIMPLY  A  REENACTMENT  OF  THE  HARTER  ACT. 

Appellee  professes  to  see  no   difference  whatever  be- 
tween the  two  statutes  which  is  material  to  the  issues  in 


this  case.  Such  wishful  thinking  cannot  change  the  facts. 
The  changes  are  there  and  they  are  substantial,  as 
pointed  out  in  our  opening  brief  (pp.  7-10).  One  of  the 
evils  which  Congress  Avas  asked  to  correct  was  the  prac- 
tice of  using  bill  of  lading  clauses  to  restrict  cargo  re- 
coveries to  less  than  the  full  loss  suffered.  In  Section 
4(5)  Congress  enacted  a  statutory  clause  on  valuation 
of  cargo,  thereby  preempting  the  field  and  depriving  the 
carriers  of  their  j^re-existing  power  to  control  the  subject 
by  bill  of  lading  clauses.  Having  done  that,  Congress 
then  made  its  intention  clear  by  providing  in  3(8)  that 
no  other  device  lessening  the  carrier's  liability  would  be 
permitted.  Regardless  of  appellee's  claimed  inability  to 
understand  it,  the  statutory  change  is  clear  and  has  been 
noted  and  applied  by  the  cases  cited  in  our  opening  brief. 

On  page  11  of  its  brief  appellee  states  that  "The  de- 
cisions under  the  Harter  Act  have  given  meaning  to  the 
words  reenacted  in  Section  3(8)  of  Cogsa  and  are  appli- 
cable to  the  same  words  of  Cogsa."  Appellee  cites  as 
authority  for  this  proposition  The  Bill,  47  F.  Supp.  969, 
and  Spencer  Kellogg  &  Sons  v.  Great  Lakes  Transit 
Corp.,  32  F.  Supp.  520.  The  references  are  incorrect 
and  seriously  misleading.  Neither  opinion  discussed  or 
mentioned  3(8)  at  all.  Valuation  clauses  were  not  in 
issue.  The  cases  merely  held  that  the  phrase  ''due  dili- 
gence" should  be  given  the  same  meaning  in  Cogsa  as 
the  identical  phrase  had  in  the  Harter  Act,  a  proposition 
with  which  we  agree,  but  w^hich  is  irrelevant  to  the  pres- 
ent inquiry.  Similarly,  the  Esso  Belgium,  343  U.S.  236  " 
(Br.  8),  and  ScarhurgJi  v.  Coynpania  Sud-Americana  de 
Vapores,  174  F.  2d  423   (Br.  11),  cited  by  appellee  in 


I 


support  of  the  similarity  between  the  two  statutes,  have 
meaning  only  when  considered  in  light  of  the  issues  there 
involved.  Neither  case  was  concerned  \\'ith  3(8)  or  4(5), 
and  the  dicta  (juoted  by  appellee  are  conmients  of  the 
most  general  nature,  having  nothing  to  do  with  the  par- 
ticular issues  of  this  case.  The  dubious  authorities  which 
appellee  cites  emphasize  the  complete  lack  of  case  law 
in  support  of  its  theory. 


n. 

THE  LEGISLATIVE  HISTORY  SHOWS  THAT  CONGRESS  WAS 
CONCERNED  WITH  A  GENERAL  PROBLEM,  AND  DID  NOT 
DIFFERENTIATE  BETWEEN  PARTICULAR  CLAUSES. 

Any  discussion  of  legislative  history  should  be  unneces- 
sary in  this  case,  since  the  meaning  of  the  Act  is  appar- 
ent from  the  language  of  Sections  3(8)  and  4(5).  The 
statute  is  not  ambiguous.  It  prescribes  in  detail  what 
the  carrier  can  and  cannot  do.  Eeference  to  its  history 
under  such  circumstances  is  neither  necessary  nor  proper. 
Ex  parte  Collett,  337  U.S.  55,  69  S.  Ct.  944,  959, 

93  L.  ed.  1207  (1949); 
Gemsco  v.  Walling,  324:  U.S.  244,  65  S.  Ct.  605,  89 
L.  ed.  921  (1945). 

Nevertheless,  we  welcome  the  opportunity  to  discuss  the 
history  of  Cogsa,  since  such  discussion  can  demonstrate 
the  artificiality  of  appellee's  theories. 

Appellee's  approach  to  the  problem  of  legislative  his- 
tory requires  us  to  assume: 

(1)  that  there  is  and  was  a  distinct  and  well- 
recognized  difference  between  "valuation"  clauses 
and  "limitation"  clauses. 
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(2)  that  the  two  types  of  clauses,  and  the  differ- 
ences between  them,  were  explained  to  Congress,  and 

(3)  that  Congress  thereafter  deliberately  chose 
to  outlaw  one  type  but  not  the  other,  even  where 
the  effect  of  each  w^ould  be  the  same. 

Assuming  that  the  requirements,  operation  and  validity 
of  valuation  clauses,  as  opposed  to  limitation  clauses, 
were  ever  clearly  understood,  there  is  no  evidence  that 
the  distinctions  were  pointed  out  to  Congress.  In  truth, 
it  would  have  been  difficult  to  do  so,  since  those  questions 
were  still  being  litigated  during  and  after  the  years  when 
Congress  held  hearings  on  the  proposed  Hague  Rules 
legislation.  In  deciding  the  Ansaldo  San  Giorgio,  294 
U.S.  494,  55  S.  Ct.  483,  79  L.  ed.  1016  (1935),  the  Supreme 
Court  was  careful  to  leave  open  the  validity  of  a  valua- 
tion clause  where  no  choice  of  rates  was  tendered.  Later, 
iQ  the  Ferncliff  litigation,  the  Court  of  Appeals  for  the 
Fourth  Circuit  w^as  "divided  and  in  doubt  as  to  the  va- 
lidity of  such  a  clause"  even  under  the  Harter  Act,  and 
found  it  necessary  to  certify  the  question  to  the  Supreme 
Court.  (See  306  U.S.  at  p.  447,  59  S.  Ct.  at  p.  616,  83  L.  ed. 
at  p.  865.)  What  Congress  was  told  at  the  hearings  was 
that  "valuation  clause"  questions  were  a  fruitful  source 
of  litigation,  to  which  the  proposed  Act  would  put  a  stop 
(Letter  from  Arnold  W.  Knauth  to  Hon.  Schuyler  0. 
Bland,  reported  in  Hearings  before  the  Committee  on 
Merchant  Marine  and  Fisheries,  House  of  Representa- 
tives, 74th  Congress,  Second  Session,  on  S.  1152,  page 
88).  Mr.  Knauth  referred  to  the  fact  that  at  least  52 
valuation  clause  cases  had  been  contested  in  American 
courts  during  the  preceding  thirteen  years,  as  compared 


to  only  one  such  case  in  England  under  Hague  Rules 
legislation.  He  pointed  to  the  effect  of  the  British  Cogsa 
as  having  ''swept  all  this  sort  of  technical  bickering  into 
the  scrap  heap"  and  urged  the  adoption  of  the  American 
Cogsa  on  the  ground  that  he  was  weary  of  "seeing  the 
merits  of  cases  go  unheard  while  we  wrangle  about  new 
varieties  of  value,  notice,  and  suit  clauses"  {Hearings, 
supra,  p.  88). 

To  accept  appellee's  fairy  tale  version  of  congressional 
intent  we  must  assume  that  Mr.  Knauth  w^as  talking 
about  a  "limitation  clause"  when  he  used  the  phrase 
"vEiluation  clause,"  and  that  Congress  knew  it.  Such 
a  suggestion  is  preposterous.  Neither  Mr.  Knauth  nor 
anj^one  else  appearing  at  the  hearings  cited  by  appellee 
differentiated  between  types  of  clauses  or  intimated  that 
the  Act  would  strike  at  only  half  of  the  problem  created 
by  the  various  types  then  in  use.  It  was  the  problem 
itself — the  necessity  of  accepting  less  than  full  legal 
damages  because  of  bill  of  lading  clauses — of  which  cargo 
interests  complained,  and  which  Congress  remedied  in 
enacting  the  Hague  Rules  into  law. 

The  following  remarks,  in  addition  to  those  of  Mr. 
Knauth,  show  the  need  for  and  the  intent  of  the  pro- 
posed legislation  as  explained  to  Congress.  The  emphasis 
is  ours  but  the  words  are  taken  from  the  hearings  and 
reports : 

1.  In  the  Senate  Committee  hearing,  on  May  10,  1935, 
Mr.  A.  B.  Barber  of  the  United  States  Chamber  of  Com- 
merce appeared  in  support  of  the  bill  and  submitted  a 
pamphlet  setting  out  the  proceedings  of  the  1930  Confer- 
ence on  Uniform  Ocean  Bills  of  Lading.  The  Conference 


had  analyzed  the  effect  of  the  Hague  Rules  legislation  as 

follows : 

''H.  R.  3830  imposes  a  liability  of  $500  per  pack- 
age or  customary  freight  unit  upon  the  carrier,  with 
the  privilege  of  stipulating  a  higher  valuation  if 
agreeable  to  both  parties,  and  no  valuation  clause 
will  be  valid  which  limits  the  carrier's  liability  to  a 
sum  less  than  that  amount.  (Hearing  before  the  Com- 
mittee on  Commerce,  United  States  Senate,  74th 
Congress,  First  Session,  on  S.  1152,  page  37.) 

2.  During  the  1936  hearings  before  the  House  Com- 
mittee, a  memorandum  was  submitted  on  behalf  of  the 
American  Steamship  Owners'  Association  stressing  the 
advantages  to  be  gained  by  shippers.  One  of  these  was 
described  as  "increased  valuations": 

''Valuation  clauses  in  bills  of  lading  frequently 
restrict  the  recovery  of  the  cargo  owner  to  an  agreed 
valuation  as  low  as  $100  per  package. 

''Section  4(5)  of  the  bill  increases  the  valuation  to 
$500  per  package  or  per  customary  freight  unit." 
[House  Hearings,  supra,  p.  60.) 

3.  On  page  8  of  House  Report  No.  2218,  submitted 
by  the  Committee  following  the  hearings,  Chairman  Bland 
paraphrased  the  above  language  in  referring  to  "valua^ 
tion  clauses''  and  ''agreed  valuation." 

4.  Mr.  Barber  appeared  before  the  House  Committee 
in  1936  and  explained  Section  4(5)  as  guaranteeing  that 
shippers  would  recover  $500  or  the  "actual  value"  of 
the  goods,  if  less  than  that  amount: 

"That  does  not  mean  they  will  get  $500  for  every 
package,  hut  they  will  get  the  value,  if  it  is  within 
$500  ..."  (House  Hearings,  supra,  p.  25). 


5.  Before  taking  testimony  from  the  witnesses  in  1936, 
the  House  Committee  received  an  official  memorandum 
from  the  Department  of  Commerce.  That  lengthy  state- 
ment analyzed  the  "maximum  value"  feature  of  the  bill 
and  concluded  that  it 

'' prohibits  the  fixing  hy  contract  of  even  the  actual 
value  if  that  is  under  $500"  (House  Hearings,  supra, 
p.   14). 

The  Commerce  Department  memorandum,  unchallenged 
by  any  carrier  representative,  advised  the  Committee 
that  Cogsa  would  prohibit  the  very  type  of  clause  which 
appellee  now  seeks  to  defend. 

Appellant  submits  that  the  climate  in  which  Congress 
enacted  Cogsa  becomes  clear  from  the  foregoing  refer- 
ences. The  difficulty  with  which  a  shipj)er  could  deter- 
mine his  rights,  because  of  the  multitude  of  clauses  ap- 
pearing in  fine  print,  was  explained  to  the  Committees 
and  to  Congress  (House  Hearings,  supra,  pp.  2,  8-9,  25; 
House  Report,  supra,  pp.  6-7).  One  type  of  such  clause, 
indiscriminately  referred  to  by  the  terms  "valuation," 
"limitation,"  "agreed  value,"  and  "limit  of  liability," 
was  that  which  prevented  the  shipper  from  recovering 
his  full  legal  damages.  Congress  was  told  that  such 
clauses  were  a  continual  source  of  trouble  to  the  shijjper 
and  the  courts,  which  the  passage  of  Cogsa  could  be  ex- 
pected to  cure.  It  was  explained  that  the  new  Act  pro- 
tected the  carrier  against  liability  in  excess  of  $500  per 
package.  Up  to  that  amount  the  shipper  was  guaranteed 
his  full  actual  loss  and  contractual  stipulations  regard- 
ing value  were  prohibited. 
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Appellee's  reliance  on  the  lack  of  particular  discussion 
regarding  3(8)  is  misplaced.  That  section,  hy  itself^  is 
meaningless.  Only  when  it  is  related  to  4(5)  and  other 
definitive  sections  of  the  Act  does  it  take  on  meaning 
at  all.  Then  it  becomes  clear  that  4(5)  was  to  be  the 
valuation  clause  and  that  all  others  which  ^'lessened" 
the  carrier's  liability  were  prohibited. 


III. 


APPELLEE'S  CLAUSE  IS  NOT  THE  SAME  AS  THAT 
APPROVED  IN  THE  FERNCLIFF. 

Implicit  in  appellee's  argmnent  that  this  case  is  con- 
trolled by  the  Fernclijf  and  other  Harter  Act  decisions 
is  the  assumption  that  its  clause  is  the  same  as  those  in 
use  prior  to  Cogsa.  Actually  there  is  a  difference,  and 
the  difference  emphasizes  the  change  wrought  by  the 
1936  Act.  The  Ferncliff  clause  provided  simply  for  a 
valuation  based  on  invoice  plus  disbursements.  Pre- 
smnably  the  consignee  would  be  paid  on  the  basis  of  the 
invoice,  no  matter  what  the  price.  Appellee's  bill  of 
lading,  however,  is  not  so  simple  (Tr.  36).  Clause  17 
says  that  goods  worth  more  than  $500  per  package  are 
valued  at  $500,  while  clause  18  says  that  goods  worth 
less  than  $500  per  package  are  valued  at  invoice  plus 
charges.  In  other  words,  appellee  recognizes  the  Cogsa 
valuation  scheme  when  it  would  work  to  its  own  advan- 
tage, but  seeks  to  avoid  it  when  cargo  might  benefit. 

Congress  could  not  have  intended  the  valuation  pro- 
visions to  be  a  one-way  street.  One  of  appellee's  own 
cases.  The  Bill,  55  F.  Supp.  780  (Br.  21-23),  held  that 
a  valuation   clause   could   not  be   given   effect   when   to 
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do  so  would  afford  cargo  an  advantage  in  conflict  with 
the  Act.  By  the  same  token  this  Court  should  not  allow 
the  carrier  to  gain  an  advantage  by  a  clause  not  author- 
ized by  the  Act, 

The  wisdom  of  Congress  in  enacting  a  standard  valua- 
tion clause  and  outlawing  all  others  is  remarkably  por- 
trayed by  the  complex  language  of  clauses  17  and  18, 
and  by  the  example  appearing  on  page  6  of  appellee's 
brief.  Appellee  states  that  if  the  market  value  at  desti- 
nation is  either  $450  or  $530,  clause  18  would  be  applied 
to  fix  a  value  of  $490  for  the  purpose  of  calculating 
damages.  That  is  an  obvious  error,  since  clause  18  by 
its  own  terms  can  never  apply  where  the  actual  value 
is  over  $500.  It  typifies  the  pitfalls  against  wliich  Cogsa 
protects.  What  chance  has  the  consignee  to  imderstand 
a  bill  of  lading  when  the  carrier's  own  counsel  cannot? 


IV. 

APPELLEE  CITES  NO  CASES  DEALING  WITH  THE  VALIDITY 
OF  AN  INVOICE  VALUE  CLAUSE  UNDER  COGSA  OR  WITH 
THE  MEANING  OF  "LESSEN"  LIABILITY  AS  USED  THEREIN. 

Appellee  makes  no  effective  answer  to  the  Cogsa  cases, 
all  of  which  are  against  it. 

A.    The  valuation  clause  cases. 

Only  two  decisions  have  passed  on  the  validity  of  valu- 
ation clauses  under  Hague  Rules  legislation.  Both 
squarely  hold  such  clauses  invalid.  They  are  The  Harry 
Culhreath,  1952  A.M.C.  1170,  and  The  Cape  Corso,  1954 
Lloyd's  Law  List  Reports,  Vol.  II,  p.  40,  discussed  in 
our   opening  brief   on   pages   15   through   19.     Appellee, 
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finding  no  contrary  holdings,  states  merely  that  these 
cases  are  wrong,  and  that  the  decision  of  the  District 
Court  herein  is  entitled  to  greater  weight. 

We  invite  the  Court  to  compare  the  Harry  Culbreath 
and  Cape  Corso  opinions  with  those  of  Judges  Hamlin 
and  Goodman  below.  The  reasoning  in  the  Harry  Cul- 
hreath  is  set  forth  in  an  eight-page  opinion  which  dis- 
cusses virtually  all  of  the  cases  appearing  in  the  briefs 
on  file  herein.  Three  years  later  the  Vancouver  judge 
in  the  Cape  Corso  reached  the  same  decision  by  the 
same  logical  route,  reasoning  independently^  of  the  Harry 
Culbreath,  which  apparently  was  not  cited  to  him.  By 
contrast,  Judge  Hamlin's  law  and  motion  order,  over- 
ruling exceptions  to  the  answer,  contains  but  a  single 
sentence  dealing  with  clause  18  (Tr.  30),  while  Judge 
Goodman's  approach  to  the  case  is  indicated  by  this 
statement  that  "It  would  be  unseemly  to,  in  effect,  re- 
verse the  decision  of  a  brother  judge"  (Tr.  40).  Neither 
judge  below  cited  or  discussed  any  authorities  on  the 
point  at  issue. 

Appellee  (Br.  21)  seeks  to  dismiss  the  Supreme  Court 
dictum  in  The  Ferncliff,  to  the  effect  that  valuation 
clauses  are  regulated  by  Cogsa,  by  pointing  out  that  the 
words  used  are  those  of  District  Judge  Chestnut.  In 
our  view  it  is  significant  that  the  Supreme  Court  believed 
those  words  worthy  of  repeating,  especially  after  it  com- 
plimented the  District  Judge  on  his  "careful  opinion" 
(306  U.S.  at  p.  449,  59  S.  Ct.  at  p.  617,  83  L.  ed.  at 
p.  866). 

Again  on  page  21,  appellee  is  in  error  in  attributing 
to  Judge  Chestnut  language  said  to  be  in  apparer  t  con- 
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flict  with  his  definite  statement  that  valuation  clauses 
were  governed  by  Cogsa.  Whatever  is  meant  by  the 
quoted  language  (''Notwithstanding  the  passage  of  the 
Carriage  of  Goods  by  Sea  Act  .  .  .")  the  words  are  not 
those  of  Judge  Chestnut,  as  stated  by  appellee,  but  ap- 
pear in  the  Statement  of  Facts  certified  by  the  Court 
of  Appeals  (306  U.S.  at  p.  447,  59  S.  Ct.  at  p.  616,  83 
L.  ed.  at  p.  865).  They  are  therefore  useless  in  inter- 
preting Judge  Chestnut's  intent  or  for  the  purpose  of 
wealvening  the  effect  of  his  clear  dictum  which  was 
adopted  by  the  Supreme  Court  and  relied  upon  in  sub- 
sequent decisions. 

B.  The  cases  on  the  meaning-  of  "lessen  such  lability". 

One  of  the  few  realistic  statements  in  appellee's  brief 
is  the  admission  (pp.  25-26)  that  it  would  be  useless  to 
discuss  The  Camijfire,  156  F.  2d  603,  or  The  Exiria,  160 
F.  Supp.  956,  1958  A.M.C.  439.  We  agree  that  it  would 
be  useless  from  appellee's  viewpoint,  since  those  cases 
stand  unchallenged  as  holding  that  the  "lessening"  pro- 
hibited by  3(8)  includes  a  lessening  of  the  dollar  amount 
which  the  carrier  has  to  pay.  Appellee  meets  this  obstacle 
by  closing  its  eyes.  If  a  pro-rata  clause  lessens  liability, 
so  does  the  invoice  value  clause,  and  appellee  cannot 
avoid  that  conclusion  by  the  lame  statement  that  those 
decisions  "have  nothing  to  do"  with  this  case  (Br.  27). 

C.  Appellee's  authorities. 

Appellee  cites  two  Cogsa  cases  involving  bill  of  lading 
clauses  affecting  measure  of  damages.  They  are  The  Steel 
Inventor,  35  F.  Supp.  986,  and  The  Bill,  55  F.  Supp.  780 
(Br.  pp.  21-23).   It  is  difficult  to  understand  what  comfort 
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appellee  derives  from  either.  In  The  Steel  Inventor  Judge 
Chestnut  was  careful  to  express  no  opinion  on  the  validity 
of  a  valuation  clause,  even  by  way  of  dictum,  since  the 
point  was  not  necessary  to  the  decision  of  that  case.  The 
clause  involved  was  void  even  under  Harter  Act  prin- 
ciples. In  The  Bill,  as  discussed  earlier  herein  (supra, 
pp.  8-9),  he  held  that  a  valuation  clause  would  not  be  per- 
mitted to  override  the  express  provisions  on  the  subject 
of  recoverable  damages  which  appear  in  the  Act. 

Appellee  cites  no  cases  upholding  any  valuation  or  limi- 
tation clause  in  a  Cogsa  bill  of  lading,  or  casting  any 
doubt  on  the  statutory  construction  found  in  The  Harry 
Culhreath,  The  Cape  Corso,  The  Campfire  or  The  Exiria. 
Instead,  it  resorts  to  vague  implications  such  as  "The 
meaning  of  the  words  of  Cogsa  as  interpreted  by  the 
Supreme  Court  does  not  invalidate  agreed  valuation 
clauses"  (Br.  3).  No  reference  appears  to  the  case  or 
cases  appellee  had  in  mind  in  making  that  statement.  Actu- 
ally The  Ferncliff  is  the  only  Supreme  Court  decision 
which  has  "interpreted"  the  effect  of  Cogsa  on  valuation 
clauses,  and  the  language  in  that  opinion  is  in  appellant's 
favor. 

The  text  authorities  cited  by  appellee  (Br.  25)  require 
brief  comment.  Mr.  Knauth,  gratuitously  described  as  the 
"leading  authority"  on  ocean  bills  of  lading  in  the  United 
States,   is   well  known   to   be   a   champion   of   shipowner 
interests    whose  published  comments,  though  often  wrong,   ^ 
seldom  err  in  favor  of  cargo.    For  example,  his  Second   | 
Edition,    published    in    1941,    stated    that   both    the    pro-    ' 
rata  clause  and  the  both-to-blame  clause  were  valid  under    . 
Cogsa  {Knauth  on  Ocean  Bills  of  Lading,  2d  ed.  pp.  157-    ■ 
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160,  208).  On  these  clauses,  of  course,  he  was  proved 
wrong  by  The  Camp  fire  in  1946  and  The  Esso  Belgium  in 
1952.  It  would  seem  that  history  is  repeating  itself,  this 
time  with  regard  to  the  invoice  value  clause.  In  his  cur- 
rent edition  Mr.  Knauth,  while  expressing  his  personal 
opinion  in  favor  of  the  clause,  admits  that  the  cases  are 
going  against  him : 

^'.  .  .  several  district  courts  have  regarded  the  in- 
voice value  clause  as  a  device  'lessening'  the  carrier's 
liability  in  contravention  of  Cogsa  Section  3(8).  .  .  ." 
{Knauth,  supra,  4th  ed.  p.  279). 

Appellant  submits  that  Mr.  Knauth 's  opinions,  admittedly 
contrary  to  the  case  law,  are  worthy  of  no  weight  what- 
soever in  view  of  his  1936  statement  to  Congress  that 
Cogsa  would  sweep  into  the  scrap  heap  all  technical 
bickering  over  forms  of  valuation  clauses  {House  Hear- 
ings, supra,  p.  88). 

The  Fourth  Edition  of  Poor  on  Charter  Parties  and 
Ocean  Bills  of  Lading,  relied  upon  by  appellee,  conflicts 
with  the  Third  Edition,  published  in  1948.  The  earlier 
work,  revised  by  Raymond  T.  Greene,  referred  to  valua- 
tion and  limitation  clauses  on  page  160,  stating  that: 

''Prior  to  1936  the  courts  enforced  both  types  of 
clauses  and  if  the  bill  of  lading  were  not  subject  to  the 
Carriage  of  Goods  by  Sea  Act  would  presumably  still 
do  so." 

Further  discussion  is  concluded  on  page  162: 

"The  type  of  clause  approved  by  the  FerncUf  deci- 
sion would  seem  to  be  prohibited  by  the  Carriage  of 
Goods  bv  Sea  Act." 
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The  only  judicial  development  in  the  ensuing  six  years 
was  The  Harry  Cidhreath  in  1952,  which  made  a  prophet 
of  Mr.  Greene.  Yet  in  his  Fourth  Edition,  published  in 
1954,  Mr.  Poor  offers  the  following  (at  p.  184) : 

"It  is  to  be  hoped  that  this  clause  w^ill  not  be  held 
invalid  under  Section  1303(8)."  (Emphasis  added.) 

Mr.  Poor  is  too  conscientious  a  lawyer  to  publish  the  above 
wish  as  an  opinion.  His  expression  of  it  as  a  "hope"  is 
consistent  mth  his  position  as  a  partner  in  the  noted 
New  York  admiralty  firm  of  Haight,  Gardner,  Poor  and 
Havens,  which  engages  primarily  in  the  representation  of 
shipowners'  interests.  It  is  only  natural  for  Mr.  Poor  to 
defend  the  invoice  value  clause,  since  his  partner,  Mr. 
Charles  S.  Haight,  was  on  the  committee  which  drafted 
the  original  clause  and  recommended  it  to  various  steam- 
ship lines  in  1937  (see  Knauth,  supra,  4th  ed.,  pp.  93, 
106-107). 

The  manner  in  which  Mr.  Knauth  and  Mr.  Poor  express 
their  comments  brings  them  mthin  the  scope  of  the  Su- 
preme Court  warning  that 

"Such  works  are  resorted  to  by  judicial  tribunals, 
not  for  the  speculations  of  their  authors  concerning 
what  the  law  ought  to  be,  but  for  trustworthy  evi- 
dence of  what  the  law  really  is."  {The  Paquete 
Hahana,  175  U.S.  677,  700,  20  S.  Ct.  290,  299,  44 
L.  ed.  320,  329  (1900).)  j. 

The   final   authority   on   which  appellee   relies   is   The^ 
Carriage  of  Goods  hy  Sea  Act,  1924  published  in  193 
by  A.  J.  Hodgson.    The  author  was  writing  in  reference 
to  the  English  statute,  some  four  years  before  Cogsa  was 
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enacted,  and  at  a  time  when,  to  our  knowledge,  there  were 
no  cases  on  the  validity  of  valuation  clauses  under  The 
Hague  Rules.  For  a  more  recent  statement  by  an  English 
author  we  refer  to  Cole:  The  Carriage  of  Goods  by  Sea 
Act,  1924,  4th  ed.  1937,  which  analyzes  the  intent  of  4(5) 
as  follows  (p.  85) : 

"Under  the  above  Art,  IV,  5,  of  the  Rules,  a 
loophole  which  existed  in  the  Harter  Act  and  similar 
legislation  (with  the  exception  probably  of  the 
Canadian  Act)  was  closed.  The  Rules  in  effect  embody 
a  suggested  amendment  of  the  Harter  Act  which  was 
the  subject  of  discussion  in  American  shipping  circles. 
The  object  of  this  amendment  was  to  negative  de- 
cisions of  the  American  courts  that,  notwithstanding 
the  provision  in  the  Harter  Act  declaring  it  illegal 
for  shipowners  to  contract  out  of  liability,  it  was 
nevertheless  lawful  for  the  parties  to  agree  upon  a 
value  for  the  goods,  by  which  means  shipowners 
effectively  limited  their  liability  for  losses  to  cargo." 

Additional  English  comment  is  found  in  the  latest  edi- 
tion of  Scruttofi  on  Charter  parties  and  Bills  of  Lading, 
16th  ed.  (1955),  pp.  480-481,  where  the  author  states  that 
agreed  value  clauses  "would  appear  to  lessen  the  maxi- 
mum liability  provided  by  Art.  IV,  Rule  5,  and  thus  to  be 
rendered  null  and  void"  by  Art.  Ill,  Rule  8  (Section 
3(8)  of  Cogsa). 

To  summarize  appellee's  authorities,  they  consist  of  (1) 
no  cases  involving  invoice  value  clauses  under  Cogsa  or 
construing  the  phrase  "lessen  such  liability,"  (2)  three 
text  writers:  Mr.  Knauth,  who  admits  the  cases  to  be 
against  him;  Mr.  Poor,  whose  Fourth  Edition  conflicts 
with  his  Third ;  and  Mr.  Hodgson,  writing  in  England  four 
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years  before  Cogsa  was  passed.  If  these  be  ''authorities'* 
at  all,  surely  they  must  yield  to  the  square  judicial  hold- 
ings with  which  they  conflict. 

The  existence  of  prior  decisions  by  other  Courts  on  the 
very  clause  at  issue  points  up  a  practical  problem  involved 
in  this  appeal.  Unless  the  decision  below  is  reversed, 
it  will  be  possible  for  a  vessel  to  discharge  shipments 
at  Vancouver,  San  Francisco  and  New  York  under 
identical  bill  of  lading  clauses  which  would  be  valid  here 
but  void  in  the  other  two  jurisdictions.  Such  a  situation 
would  promote  forum  shopping,  would  destroy  the  uni- 
formity which  the  Rules  and  the  Act  were  designed  to 
achieve,   and   should   be   avoided   if   reasonably  possible. 


V. 

THE  CUSTOM  DEFENSE  HAS  DISAPPEARED 
FROM  THE  CASE. 


I 


At  the  pleading  stage  and  at  the  trial,  appellee  insisted 
that  an  alleged  ''custom"  of  invoice  value  settlements 
afforded  it  a  separate  and  independent  defense,  regard- 
less of  the  validity  of  clause  18  in  the  bill  of  lading.  Ap- 
pellee now  admits  (Br.  28)  that  its  stand  was  untenable, 
and  that  no  custom  can  override  a  statutory  prohibi- 
tion. The  custom  argument  has,  therefore,  disappeared 
from  the  case,  in  spite  of  appellee's  claim  that  it  some- 
how shows  how  wonderful  invoice  settlements  are  and 
how  happy  everyone  is  with  them.  Cargo  interests  are  not 
happy  or  this  case  would  not  be  here,  nor  would  the  ' 
American  Institute  of  Marine  Underwriters  have  moved 
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for  leave  to  file  a  brief  as  amicus  curiae.  It  should  be 
sufficient  to  note  that  whenever  an  invoice  value  or  similar 
clause  has  been  attacked  in  court,  the  attack  has  come 
from  the  side  of  cargo.  Moreover,  the  inferences  which 
appellee  seeks  to  draw  on  pages  28  and  29  of  its  brief  are 
patently  irrelevant,  since  the  feelings  of  a  group  of  West 
Coast  coffee  carriers  and  importers  can  hardly  bear  on 
the  intent  with  which  Congress  passed  the  Act  in  1936. 


VI. 

A  DECISION  FOR  APPELLANT  WILL  EFFECTUATE  CONGRES- 
SIONAL INTENT  AND  ACHIEVE  UNIFORMITY  UNDER 
COGSA  AND  THE  HAGUE  RULES. 

It  is  a  fact,  and  not  an  "archaic"  suggestion  as  labeled 
by  appellee  (Br.  27),  that  the  content  of  bills  of  lading  is 
dictated  by  the  carriers.  That  is  only  natural,  since  the 
carriers  prepare  the  forms.  The  authorities  quoted  on 
pages  21  through  23  of  our  opening  brief  recognize  the 
continuing  truth  of  that  fact  in  connection  with  post- 
Cogsa  bills  of  lading.  If  additional  evidence  is  required, 
one  need  only  refer  to  appellee's  own  bill  of  lading  (Tr. 
36).  Of  its  twenty-nine  numbered  paragraphs,  not  one 
bestows  a  right,  benefit  or  privilege  upon  the  shipper  or 
consignee.  All  were  drafted  for  the  carrier's  advantage, 
in  language  which  methodically  claims  for  the  ship  every 
benefit  possible  under  the  law,  and  more,  including  the 
admittedly  void  "both-to-blame"  and  "pro-rata"  clauses 
(clauses  9  and  17).  There  is  no  bargaining  over  bill  of 
lading  clauses  when  a  shipment  is  tendered.    The  carrier 
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will  permit  none,  lest  it  be  charged  with  discriminating 
between  shippers. 

Appellee's  reference  to  the  trade  associations  which 
have  supported  shippers'  interests  betrays  a  lack  of  per- 
spective. Their  part  in  the  play  is  finished ;  they  have  left 
the  stage.  It  was  their  function  to  generate  the  pressure 
for  statutory  reform  and  to  acquaint  Congress  with  the 
complaints  and  desires  of  their  members.  This  they  have 
done  and  done  well,  but  the  lobbyist  is  of  no  value  to  his 
client  in  the  "day-by-day  commercial  transactions"  of  his 
business.  The  Chamber  of  Commerce  can  argue  the  ship- 
per's cause  before  Congressional  committees,  but  it  cannot 
hold  his  hand  when  he  appears  at  the  steamship  office  and 
asks  for  his  bill  of  lading.  When  those  who  draft  the  bills 
of  lading  persist  in  relying  on  invalid  clauses,  it  is  to  the 
courts  that  the  consignee  must  turn  to  secure  the  relief 
guaranteed  him  by  the  1936  Act. 

By  its  reference  to  Halcyon  Lines  v.  Haenn  Ship  Ceil- 
ing Corp.,  342  U.S.  282,  72  S.  Ct.  277,  96  L.  ed.  318,  and 
The  Esso  Belgimn  (Br.  30),  appellee  intimates  that  there 
is  a  parallel  between  those  cases  and  this.  That  is  not 
true.  The  statutes  there  involved,  and  their  legislative 
history,  were  utterly  wanting  in  any  hint  of  Congressional 
intent  on  the  points  at  issue.  Under  those  circumstances  it 
would  have  been  judicial  legislation  for  a  Court  to  read 
into  the  statutes  things  which  were  not  there  and  had  not 
been  considered.  Contrast  that  situation  with  what  exists 
here.  There  is  no  mystery  about  the  effect  of  Cosga  on 
valuation  clauses.  The  effect  is  stated  in  the  Act  and  is. 
made  doubly  apparent  by  the  legislative  history.  In  that 
setting  this  Court  has  not  only  the  right  but  the  duty  to 
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declare  clause  18  invalid.  That  decision,  by  bringing  the 
law  in  this  Circuit  into  agreement  with  the  rules  already 
announced  in  New  York  and  Canada,  will  insure  the  fed- 
eral and  international  uniformity  so  clearly  intended  by 
the  Carriage  of  Goods  by  Sea  Act  and  the  Hague  Rules. 

Dated,  San  Francisco,  California, 
July  30, 1958. 

Respectfully  submitted, 
Lloyd  M.  Tweedt, 
Carter  Quinby, 

Derby,  Cook,  Quinby  &  Tweedt, 
Proctors  for  Appellant. 
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No.  15942 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Richard    Douglas    Furnish    and    Emilie    Furnish 
Funk, 

Petitioners  and  Appellants, 
vs. 
Commissioner  of  Internal  Revenue, 

Respondent  and  Appellee. 


APPELLANT  RICHARD  DOUGLAS  FURNISH'S 
OPENING  BRIEF. 


Statement  of  the  Case. 

This  is  an  appeal  from  the  decision  of  the  Tax  Court 
of  the  United  States,  adjudging  the  petitioner  Richard 
Douglas  Furnish  indebted  to  the  United  States  for  defi- 
ciencies in  income  tax  and  additions  to  tax  for  fraud,  ex- 
clusive of  interest,  as  set  forth  in  the  following  table: 

Addition  to 
Year  Deficiency     Tax  for  Fraud         Total 

1939-42  $  35,284.58  $  17,647.29  $  52,931.87 

1943  25.063.13  12,531.56  37,594.69 

1944.48  266,856.01  135,509.77  402,365.78 

1949  5,577,02  5,577.02 


$332,780.74      $165,688.62      $498,469.36 
[Tr.  of  R.  pp.  112-113.] 

Note:  (The  Hill  Audit  is  referred  to  in  the  Transcript 
of  Record  as  Exhibit  5,  whereas  it  should  be  designated 
as  Exhibit  V.) 
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Jurisdiction. 

The  jurisdiction  of  this  Court  is  invoked  under  Title 
26,  United  States   Code,   Section  7482(a),    (b)(1). 

The  pleadings  relied  on  are  Petitions,  Answers,  Amend- 
ments to  Answer,  Replies,  Petition  for  Review,  Statement 
of  Points  on  Appeal,  under  Docket  Nos.  51416  and  51417, 
and  Transcript  of  Proceedings.  [Tr.  of  R.,  pp.  15-27, 
28-51,  55-58,  58-63,  72-74,  69-70,  116-118,  124,  125-491.] 
The  tax  returns  for  the  years  involved  were  filed  with 
the  Collector  for  the  Sixth  District  of  California.  [Exs. 
A  to  L] 

Statement  of  Facts. 

Richard  Douglas  Furnish,  hereinafter  called  petitioner, 
practiced  medicine  during  the  years  in  question  in  Los 
Angeles,  California.  Returns  for  the  years  involved  herein 
were  filed  with  the  Collector  for  the  Sixth  District  of 
California.  [Petitions  and  Answers,  Exs.  A  to  I,  Tr. 
of  R.,  p.  126.] 

The  returns  for  the  years  1939  to  1942  inclusive  were 
signed  by  both  petitioner  and  his  wife.  [Exs.  A  and  B, 
Tr.  of  R.,  p.  126.] 

Mrs.  Funk  (formerly  Mrs.  Furnish)  was  granted  an 
interlocutory  decree  of  divorce  from  the  petitioner  on  De- 
cember 11,  1944.     [Tr.  of  R.,  p.  149.] 

Herman  Duelke  was  business  manager  for  petitioner 
from  November  1,  1945  until  May,  1947.  At  petitioner's 
instructions,  he  purchased  the  Hinton  Arms  Apartment 
house  at  Sixth  and  Hobart  for  petitioner,  taking  title  in 
his  name  so  he  could  handle  all  papers  if  there  were  a 
sale.  The  money  to  purchase  the  property  was  given  by 
petitioner  to  Mr.  Duelke,  and  Mr.  Duelke  gave  a  quit- 
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claim  deed  in  blank  to  petitioner.  Shortly  before  May, 
1947  Mr.  Duelke  called  Edward  Anspach  and  executed 
an  agreement  of  sale  under  a  power  of  attorney,  without 
notifying  the  petitioner.  The  petitioner  was  disturbed 
about  the  transaction  when  he  learned  of  it,  and  Mr. 
Anspach  learned  the  next  week  that  Mr.  Duelke's  employ- 
ment was  terminated.  Mr.  Anspach  suggested  that  Mr. 
Duelke  go  into  the  real  estate  business.  Mr.  Duelke 
denied  the  transaction  and  conversation  with  Mr.  Anspach. 
[Tr.  of  R.,  pp.   162-165,  389-392,  451-458.] 

Following  petitioner's  instructions,  Mr.  Duelke  pur- 
chased property  at  5718  Hollywood  Boulevard  for  the  peti- 
tioner, taking  title  in  his  name  and  giving  a  quitclaim  deed 
signed  in  blank  to  the  petitioner.  Approximately  $25,- 
000.00  was  deposited  in  escrow  to  purchase  this  property 
and  this  amount  was  turned  over  to  Mr.  Duelke  by  peti- 
tioner in  currency  of  small  denominations.  [Tr.  of  R., 
pp.   165-166.] 

Petitioner  also  owned  an  interest  in  property  located 
at  57th  and  Hoover  Streets  although  title  was  held  in 
the  name  of  R.  (Rene)  M.  Scanlan,  an  aunt  of  petitioner. 
This  interest  was  sold  to  Dr.  Boris  Levin  in  September 
1946  for  a  consideration  of  $7,525.00,  with  expense  of 
sale  of  $193.13.  Mr.  Duelke  represented  the  petitioner 
at  the  escrow  proceedings  on  the  sale  of  this  property. 
The  proceeds  from  the  sale  of  this  property  were  paid  by 
check  drawn  to  the  order  of  Mrs.  R.  (Rene)  M.  Scanlan 
and  turned  over  to  Mrs.  Scanlan.  This  same  check  en- 
dorsed by  Mrs.  Scanlan  was  later  given  to  Mr.  Duelke 
by  the  petitioner  to  pay  for  architectural  work  done  on 
the  5718  Hollywood  Boulevard  property  owned  by  peti- 
tioner.    The  property  at  57th  and  Hoover   Streets  was 


owned  by  petitioner;  he  eventually  received  the  proceeds  ! 
•of  the  sale  of  such  property,  yet  failed  to  report  the  gain 
ioa  -such  sale  on  his  income  tax  returns.  The  cost  of  such 
■property  to  petitioner  was  $3,938.83.  [Tr.  of  R.,  pp. 
167-169,  275;  Stip.  of  Facts,  par.  3(a)(l)-(a)(4);  Pet. 
Rk.  1,  Schedule  4;  Ex.  F.] 

The  petitioner  acquired  property  at  401  North  Vermont 
in  April  1944.  The  funds  used  to  purchase  this  property 
were  advanced  by  or  for  petitioner  through  a  Dr.  Gideon 
Ramseyer  and  title  was  placed  in  Dr.  Ramseyer's  name  at 
the  start  of  the  escrow.  Petitioner  had  Dr.  Ramseyer 
sign  a  quitclaim  deed.  The  total  purchase  price  for  such 
property  was  $42,195.15.  Before  the  close  of  the  escrow, 
title  was  transferred  to  the  name  of  Elodia  Sullivan. 
{Stip.,  par.  3(c)(1);  Pet.  Ex.  1,  Schedule  4;  Tr.  of  R., 
pp.  197-203.] 

Title  to  the  401  North  Vermont  property  was  still  held 
in  the  name  of  Elodia  Sullivan  when  the  property  was 
••sold  in  May  1948  for  the  contract  price  of  $131,500.00. 
The  cost  of  such  sale  was  $6,879.70.  [Stip.,  par.  3(c) 
(2).] 

Elodia   Katherine   Sullivan,   former   employee   of  peti- 
tioner, has  known  him  since  1931.     She  married  in  1944 
and  her  name  became  Douglas.    She  was  divorced  in  1949. 
[Tr.  of  R.,  pp.  224-227.]  | 

Elodia  Katherine  Douglas,  nee  Sullivan,  received  $37,- 
120.30  in  currency  and  a  note  in  the  amount  of  $87,500.00 
secured  by  a  trust  deed  upon  the  sale  of  the  property  in 
1948.  The  note  was  paid  off  in  currency  including  in- 
terest in  January  of  1949,  amounting  to  approximately 
$90,000.00.     Mrs.  Douglas  was  acting  for  and  under  the 
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instructions  of  petitioner  in  taking  title  to  the  property 
in  her  name  and  receiving  the  proceeds  from  the  sale 
thereof.     [Stip.,  par.  3(c);  Tr.  of  R.,  p.  209.] 

The  long  term  capital  gain  from  the  sale  of  the  401 
North  Vermont  property  and  the  interest  received  on  the 
note  were  reported  on  a  1948  income  tax  return  filed 
under  the  name  of  Elodia  Sullivan.  While  Mrs.  Douglas, 
nee  Sullivan,  was  living  at  3807  W.  Sixth  Street,  Los 
Angeles,  at  the  time,  the  return  was  filed  under  the  ad- 
dress 1715  Micheltorena,  Los  Angeles.  This  was  the 
home  address  of  Eugene  Scanlan,  a  relative  through  mar- 
riage and  a  patient  of  petitioner.  [Ex.  M;  Tr.  of  R., 
pp.  205-209,  230,  305.] 

In  1947,  acting  under  petitioner's  instructions,  Mrs. 
Douglas  purchased  for  him  in  her  name  1000  shares  of 
Thomas  Steel  Company  common  stock.  In  1948,  follow- 
ing petitioner's  instructions,  Mrs.  Douglas  purchased 
for  him  in  her  name  an  additional  1000  shares  of  Thomas 
Steel  Company  common  stock  from  the  proceeds  of  the 
sale  of  the  401  North  Vermont  property.  [Pet.  Ex.  1, 
Schedule  3;  Tr.  of  R.,  pp.  210-211,  214.] 

The  dividends  received  in  1948  on  the  Thomas  Steel 
Company  common  stock  were  received  and  reported  by 
Mrs.  Douglas  on  a  1948  income  tax  return  filed  under 
the  name  of  E.  Kathryn  Douglass.  On  this  return  Mrs. 
Douglas  listed  her  correct  address  of  3807  W.  Sixth 
Street,  Los  Angeles.  [Ex.  L;  Tr.  of  R.,  pp.  207,  210-211, 
229-230.]  Dividends  were  also  paid  on  this  stock  in  1947 
and  1949.  [Tr.  of  Rec,  pp.  220,  229-230;  Standard  and 
Poor's  Corporations,    1947  Annual   Dividend   Record.] 

The  major  portion  of  the  proceeds  from  the  sale  of  401 
North  Vermont,  amounting  to  approximately  $127,000.00 


in  currency,   was   distributed  by   Mrs.   Douglas   at  peti- 
tioner's instructions  as  follows: 

$45,000.00       (Check  to  Bernard  Lippman) 

20,000.00       (Check  to  Bernard  Lippman) 

1,837.52       (State  income  tax  on  sale  of  401  North 

Vermont  as  reported  by  Mrs.  Douglas) 

17,953.45       (Federal  income  tax  on  sale  of  401  North 

Vermont  as  reported  by  Mrs.  Douglas) 

19,953.65       (Purchase  of  1000  shares  of  Thomas  Steel 

Company  common  stock) 
10,000.00       (Loaned  to  Dr.  Gideon  Ramseyer) 

[Ex.  N;  Tr.  of  R.,  pp.  211-214;  Ex.  1,  Schedule  3;  Ex.  B 
of  Ex.  1.] 

Petitioner  caused  the  titles  to  his  property  known  as 
the  Hinton  Arms  on  Hobart  and  Sixth  Streets  and  the 
property  at  5718  Hollywood  Boulevard  to  be  transferred 
to  the  name  of  Mrs.  Douglas.    [Tr.  of  R.,  pp.  216-217.] 

Mrs.  Douglas  transferred  title  to  this  property  and 
to  the  Thomas  Steel  Company  stock  to  the  petitioner  after 
her  question  and  answer  statement  to  the  Internal  Revenue 
Service  in  November  1949.     [Tr.  of  R.,  pp.  217,  220.] 

The  checks  for  $45,000.00  and  $20,000.00  were  given 
to  Lazard  Lippman  by  petitioner.  They  were  deposited 
in  the  San  Pedro  bank  account  of  Bernard  Lippman  on 
March  15,  1949.  On  March  24,  1949,  Bernard  drew  a 
check  on  his  account  for  $65,000.00  payable  to  his  brother, 
Lazard.  Lazard  then  cashed  this  check  in  San  Pedro, 
receiving  currency  in  twenty  dollar  denominations.  This 
currency  was  then  delivered  to  petitioner  by  Lazard.  The 
Lippmans  participated  in  this  transaction  solely  as  an 
accommodation  to  the  petitioner  who  wanted  the  checks 
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cashed  out  of  town   and  wanted  to   receive  currency   in 
small  denominations.     [Tr.  of  R.,  pp.  232-234,  334-336.] 

Petitioner  acquired  real  property  at  Florence  Avenue 
and  Crenshaw  Boulevard,  Los  Angeles,  in  1944,  at  a  cost 
of  $25,737.31.  The  purchase  negotiations  were  handled 
by  John  LeGrand,  a  friend  of  petitioner,  and  title  to  such 
property  was  taken  in  the  name  of  C.  T.  Scanlan,  a  cousin 
of  petitioner.  [Stip.,  par.  3(b)(1);  Tr.  of  R.,  pp.  296- 
297;  Ex.  1,  Schedule  4.] 

The  Florence  and  Crenshaw  property  was  sold  in  1947 
for  $60,000.00,  with  costs  of  $11,568.45.  C.  T.  Scanlan 
received  the  proceeds  of  the  sale  and  turned  them  over  to 
petitioner.  The  gain  on  the  sale  of  this  property  was 
reported  on  the  1948  income  tax  return  filed  by  C.  T. 
Scanlan  and  petitioner  paid  C.  T.  Scanlan  in  cash  for 
the  amount  of  tax  due  to  including  such  sale  in  Scanlan's 
return.  [Stip.,  par.  3(b)(2);  Ex.  P;  Tr.  of  R.,  pp.  305- 
307,  311.] 

By  the  use  of  nominees  to  report  the  gains  from  the  sale 
of  the  401  North  Vermont  and  Florence  and  Crenshaw 
properties  a  smaller  income  tax  was  paid  than  would 
have  been  paid  if  the  petitioner  had  included  the  capital 
gains  in  his  income  tax  returns.  The  "25%  capital  gains" 
tax  does  not  necessarily  apply  to  all  capital  gains,  it  depend- 
ing on  the  amount  of  total  taxable  income  of  the  taxpayer. 
[Ex.  U.] 

John  LeGrand  purchased  stock  of  the  Suburban  Hos- 
pital for  the  petitioner  in  1943  and  1944,  receiving  cur- 
rency in  small  denominations  from  the  petitioner  for  the 
purchase.  Title  to  this  stock  was  taken  in  the  name  of 
C.  T.  Scanlan.  [Tr.  of  R.,  pp.  295-297,  300-301 :  Ex  A 
of  Ex.  L] 


Petitioner  acquired  stock  in  the  Parkview  Hospital  in 
1942.  This  stock  was  placed  by  petitioner  in  the  name  of 
G.  E.  Flowers,  his  former  employee.  The  following  divi- 
dends were  paid  on  the  stock  of  Parkview  Hospital  to 
petitioner   or   his   nominee: 

1944  1946  1947 

$2^00a00  $2'^00  $25000 

Petitioner  failed  to  report  these  dividends  in  the  returns 
filed  for  such  years.  [Ex.  T;  Tr.  of  R.,  pp.  338-345; 
Exs.  R,  S,  D,  F,  G.] 

Petitioner  followed  the  practice  of  sending  patients' 
checks  to  his  sister  in  Kansas  City  where  she  cashed  the 
checks  and  accumulated  the  currency  for  petitioner.  Some 
time  prior  to  1946  the  accumulated  currency  amounting 
to  approximately  $25,000.00  was  returned  to  petitioner  by 
express.  Petitioner  continued  the  practice  of  sending 
patients'  checks  to  his  sister  to  be  converted  into  cur- 
rency, and  in  the  latter  part  of  1947  the  petitioner's 
sister  personally  returned  an  additional  $25,000.00  in 
accumulated  currency  to  him.     [Tr.  of  R.,  p.  161;  Ex.  J.] 

Petitioner  carried  bank  accounts  in  the  names  of  em- 
ployees and  relatives.  The  accounts  carried  in  the  name 
of  Mr.  Duelke  carried  the  capacity  of  Mr.  Duelke  as 
business  manager  or  trustee,  and  the  petitioner's  business 
address  was  used  as  the  address  of  Mr.  Duelke.  There 
were  small  accounts  in  the  names  of  relatives.  [Schedule 
2  of  Ex.  1;  Tr.  of  R.,  pp.  185-186.] 

At  the  start  of  the  investigation  of  petitioner  by  agents 
of  the  Internal  Revenue  Service  in  January  of  1949,  the 
petitioner  stated  to  the  special  agent  that  he  never  bought 
or  sold  any  real  estate  in  California  at  any  time,  nor  had 
he  asked  anyone  else  for  the  use  of  their  name  in  the 
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purchase  or  sale  of  a  parcel  of  real  estate.  In  fact  the 
petitioner  had  engaged  in  numerous  real  estate  transactions 
buying  and  selling  property  through  nominees,  and  at 
the  time  of  the  interview  owned  three  pieces  of  property 
held  in  the  names  of  nominees.  [Tr.  of  R.,  pp.  353-354; 
Ex.  1,  Schedule  4.]  However,  the  petitioner's  1946  tax 
return  showed  a  sale  of  real  property  known  as  the 
Bonnie  Brae  Medical  Building.     [Tr.  of  R.,  p.  393.] 

During  the  same  interview,  when  confronted  with  this 
1946  income  tax  return  showing  income  from  rents  from 
the  Hinton  Arms  Apartment  (3807  W.  Sixth  Street, 
Los  Angeles),  petitioner  stated  to  the  special  agent  that 
he  did  not  own  the  Hinton  Arms  Apartment,  that  it  was 
the  property  of  his  business  manager,  Mr.  Duelke,  and 
that  he  had  leased  it  from  his  business  manager.  In  fact 
the  petitioner  was  the  real  owner  of  the  Hinton  Arms 
and  Duelke  was  the  mere  nominee  of  petitioner.  [Tr.  of 
R.,  pp.  354-355,   163,   195-196;   Ex.   1,   Schedule  4.] 

Mr.  Duelke  tried  to  install  a  record  system,  but  peti- 
tioner would  not  allow  him  to  do  so.  [Tr.  of  R.,  pp. 
173-174.] 

Mr.  Duelke  claimed  that  petitioner  told  him  he  had 
removed  his  records  when  he  had  been  investigated  by 
the  Bureau  of  Internal  Revenue  previously,  but  in  fact 
a  previous  investigation  by  the  Bureau  of  Internal  Rev- 
enue was  a  1948  audit  covering  the  tax  year  of  1945,  on 
account  of  alimony  paid  by  the  petitioner;  and  there  had 
been  an  audit  in  1945  for  the  years  1943  and  1944  that 
did  not  result  in  a  change  of  the  tax  liability  for  those 
years.     [Tr.  of  R.,  pp.  175-176,  322,  433-434,  437-438.] 

No  set  of  books  adequately  reflecting  income  was  main- 
tained by  the  petitioner.     In  the  initial  stages  of  the  in- 
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vestigation,  the  agents  attempted  to  determine  petitioner's 
correct  income  from  payments  disclosed  by  patient  his- 
tory cards  maintained  in  petitioner's  office.  It  became 
apparent  to  the  agents  that  not  all  the  cards  were  avail- 
able. When  questioned  concerning  this,  the  petitioner 
stated  to  the  agents  that  certain  files  were  lost  in  moving 
the  petitioner's  office.  Subsequently  petitioner  hired  an 
attorney  who  stated  that  it  was  to  the  interest  of  his  client 
to  cooperate  with  the  government  and  that  there  would 
be  no  longer  a  claim  of  lost  files.  All  the  files  were  then 
made  available  to  the  investigating  agents.  [Tr.  of  R., 
p.  357.] 

Petitioner's  attorney  employed  a  certified  public  ac- 
countant, Harry  K.  Hill,  to  make  an  audit  for  the  purpose 
of  determining  as  nearly  as  possible  the  amount  of  gross 
income  received  by  petitioner  from  his  patients  over  the 
years  1939  to  1948,  inclusive,  as  disclosed  by  the  patient 
record  cards  maintained  in  petitioner's  office.  A  typical 
patient  record  card  contained  the  name  of  the  patient,  the 
medical  history  and  treatment  afforded  the  patient,  and  the 
amounts  and  dates  of  payments  made  by  the  patient. 
These  cards  were  used  by  petitioner's  office  staff  as  the 
basis  of  preparing  bills  sent  out  to  the  patients.  [Tr.  of 
R.,  pp.  357-358,  367-368,  467-469,  479.] 

Mr.  Hill,  in  making  his  audit,  examined  the  patients' 
record  cards.  He  consulted  with  Mrs.  Wheeler,  and  on 
a  few  cards  with  Dr.  Furnish,  according  to  Revenue  Agent 
Mr.  Ness.      [Tr.  of  R.,  pp.  409-410.] 

Mr.  Hill's  report  was  turned  over  to  the  Internal 
Revenue  Service  by  petitioner's  attorney.  Agent  Ness 
made  a  check  on  Mr.  Hill's  report  as  follows: 

In  Transfer  File  No.  1  he  checked  75  cards  in  the  let- 
ters A  and  B,  of  which  there  were  700,  and  did  not  check 
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the rest  of  the  alphabet ;  in  Transfer  File  No.  2  he  checked 
200  cards  in  the  letter   P,  of  which  there  were    1,200, 
and  did  not  check  the  rest  of  the  alphabet;  in  Transfer 
File  No.  2 A  he  checked   150  cards  in  the  letter   E,   of 
which  there  were   1,300,  and  did  not  check  the   rest  of 
the  alphabet ;  in  Transfer  File  No.  3  he  checked  200  cards 
in  the  letters  A  and  C,  of  which  there  were  600,  and  did 
not  check  the  rest  of  the  alphabet;  in  Transfer  File  No. 
4  he  checked  150  cards  at  random,  of  which  there  were 
between   1,200  and   1,300;  in  Transfer  File  No.  4A  he 
checked  50  cards  at  random,   of   which  there  were  be- 
tween 900  and  1,000;  in  Transfer  File  No.  5  he  checked 
75  cards  at  random,  of  which  there  were  500.    [Tr.  of 
R.,  pp.  397-399.] 

The  gross  receipts  derived  b}^  the  petitioner  from  his 
medical  practice  for  the  years  1939  to  1948  inclusive,  as 
disclosed  by  the  Hill  Report,  and  as  compared  to  the  gross 
receipts  from  his  patients,  as  reported  by  petitioner  in 
his  income  tax  returns,  are  as  follows: 


Gross  Receipts 

Year 

Gross  Receipts  Reported 

Per  Hill  Report 

1939 

Return  unavailable 

$  17,720.88 

1940 

Return  unavailable 

27,734.16 

1941 

$  20,826.00 

48,685.06 

1942 

25,642.00 

66,252.56 

1943 

21,374.46 

106,558.90 

1944 

26,521.50 

107,230.58 

1945 

41,188.31 

93,621.83 

1946 

55,493.08 

141,542.82 

1947 

32,831.11 

110,695.16 

1948 

57,330.03 

81,892.84 

[Exs.  V, 

A-H.] 
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A  net  worth  statement  reflecting  assets,  liabilities  and 
nondeductible  expenses  of  petitioner  for  the  years  1939 
to  1948  was  prepared  by  petitioner's  accountant.  This 
statement  was  introduced  by  petitioner  at  the  trial  and 
petitioner  contends  that  such  net  worth  statement  is  true 
and  correct.  Petitioner's  net  income  for  the  years  1939 
to  1948  reflected  by  such  statement  as  compared  to  the 
net  income  reported  by  petitioner  in  his  income  tax  re- 
turns, is  as  follows: 

Net  Income  per  Petitioner's 
Net  Worth  Statement 


Net  Income 

Year 

Reported 

1939 

$  4,555.56 

1940 

5,615.83 

1941 

7,632.84 

1942 

8,477.53 

1943 

6,884.68 

1944 

12,134.10 

1945 

26,950.18 

1946 

18,212.16 

1947 

115.81 

1948 

17,828.99 

$30,773.28 
58,541.04 
55,529.22 
56,770.86 
55,685.22 
19,728.82 
53,847.59 
50,666.92 
74,389.45 
73,922.44 

[Stip.,  par.  4,  5;  Exs.   1,  2;  Exs.  A-H,  X,  Y;  Tr.  of 

R.,  pp.  375-376.] 

The  net  worth  statement  submitted  by  petitioner  does 
not  make  the  proper  adjustment  for  two  automobiles,  one 
Pontiac  and  one  Ford,  which  were  disposed  of  by  peti- 
tioner. The  petitioner  made  a  gift  of  the  Ford,  which 
had  cost  him  $500  in  1941.  While  this  asset  was  dropped 
from  his  net  worth  statement,  it  was  not  included  as  a 
gift  in  the  nondeductible  expenditures  schedule.  Thus, 
net  income  of  1941  should  be  increased  by  $500.00.  The 
Pontiac,   which  had  cost  petitioner  $900.00,   was   trans- 
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f erred  to  petitioner's  wife  in  1944  under  the  property 
settlement  agreement.  Petitioner's  net  worth  statement 
should  be  adjusted  to  reflect  this  item  in  the  nondeductible 
expenditures  schedule  in  1944,  thus  increasing  net  income 
of  1944  by  $900.00.  [Ex.  1,  Schedule  5,  Item  (3);  Ex. 
3,  par.  2;  Tr.   of   R.,   pp.   276-278,   326-328.] 

Petitioner's  net  worth  statement  properly  reduces  net 
income  of  1944  by  deducting  $10,800.00,  representing  cash 
payments  to  petitioner's  wife  under  the  property  settle- 
ment agreement.  Respondent  contends  that  petitioner's 
net  worth  statement  improperly  reduced  the  net  income 
of  1944  by  deducting  the  $10,800.00.  [Ex.  1,  Item  (1), 
Schedule  1,  p.  1 ;  Tr.  of  R.  pp.  379-382.] 

Petitioner's  net  worth  statement  does  not  reflect  the 
gift  by  petitioner  to  Mrs.  Douglas  of  the  dividends  on 
the  Thomas  Steel  Company  common  stock.  This  gift 
amounting  to  $2,592.00  should  be  added  to  petitioner's 
nondeductible  expenses  schedule  for  1948,  thus  increasing 
net  income  for  1948  by  this  amount.  [Ex.  1,  Item  (3) ; 
Tr.  of  R.  pp.  329,  210,  220.] 

Petitioner  graduated  from  medical  school  in  1925  and 
practiced  in  Florida  until  1931.  Internal  Revenue  records 
in  Florida  reveal  that  petitioner  filed  no  returns  for  1925, 
1926,  1927,  1930  or  1931  and  that  he  filed  returns  for  the 
years  1928  and  1929  showing  no  tax  due.  In  1931  one 
of  petitioner's  automobiles  was  repossessed.  Petitioner 
and  his  family  then  moved  to  Scoby,  Montana,  a  small 
town  where  petitioner  practiced  for  approximately  two 
years.     [Tr.  of  R.  pp.  140-142,  155;  Ex.  Z.] 

For  the  next  two  years,  petitioner  traveled  extensively 
engaging  in  the  business  of  selling  serums,  the  principal 
serum  being  used  for  the  injection  treatment  of  hernia. 
During  this  period  of  time,  petitioner's  family  moved  to 
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Los  Angeles  where  his  wife  rented  an  inexpensive  house 
and  purchased  secondhand  furniture.  In  order  to  support 
the  family,  petitioner's  wife  had  to  invest  the  small  pro- 
ceeds she  had  received  from  her  father's  insurance  in 
purchasing  medicine  that  was  sold  from  the  home.  Peti- 
tioner's wife  was  unable  to  keep  up  the  payments  on  the 
secondhand  furniture  which  was  repossessed.  Petitioner 
then  joined  his  family  in  Los  Angeles  and  they  moved  to 
a  furnished  two  bedroom  apartment  which  was  rented 
for  $35.00  a  month.  Petitioner,  his  wife  and  four  chil- 
dren lived  in  that  apartment  for  several  years,  until  he 
purchased  a  residence  at  121  Highland  Avenue.  Peti- 
tioner borrowed  $1000.00  to  make  the  down  payment  on 
the  house  in  December  1938.  [Tr.  of  R.  pp.  142-144, 
444-445;  Ex.  "D"  of  Ex.  1.] 

The  petitioner  commenced  the  practice  of  medicine  in 
Los  Angeles  in  1936.  Due  to  the  fact  he  was  not  a 
member  of  the  Los  Angeles  County  Medical  Association 
the  petitioner  had  difficulty  in  securing  hospital  facihties 
for  his  patients.  In  1942  and  1943  petitioner  finally 
acquired  interests  in  two  hospitals.  [Tr,  of  R.  pp.  143, 
200-201;  Ex.  T;  Ex.  "A"  of  Ex.  1.] 

Petitioner  filed  income  tax  returns  for  1944,  1945, 
1948  and  1949  on  March  15,  1945,  March  15,  1946, 
March  15,  1949,  and  May  15,  1950,  respectively.  Peti- 
tioner or  his  duly  authorized  representative  filed  con- 
sents extending  the  five-year  statute  of  limitations  for 
1944  and  1945  to  June  30,  1954,  and  extending  the  three- 
year  statute  of  limitations  for  1949  to  June  30,  1954. 
The  notice  of  deficiency  for  1944,  1945,  1948  and  1949 
was  mailed  on  September  11,  1953.  [Stip.,  pars.  1  and 
2;  Consents  attached  to  Exs.  D,  E  and  I;  Ex.  W;  Ex. 
A  of  Petition  in  Docket  51417.] 
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After  a  plea  of  nolo  contendere,  petitioner  was  con- 
victed by  the  District  Court,  Southern  District  of  Cali- 
fornia, Central  Division,  on  two  counts  for  violation  of 
Section  145(b),  Internal  Revenue  Code  of  1939,  such 
counts  representing-  the  years  1947  and  1948.     [Ex.  AA.] 

All  property  that  was  carried  in  the  names  of  nominees 
is  included  in  Exhibit  1,  petitioner's  net  worth  statement. 
[Tr.  of  R.  p.  169;  Ex.  1.]  Petitioner's  accountant  in 
preparing  Exhibit  1  made  an  exhaustive  search,  checked 
all  possible  investments  and  received  the  help  of  peti- 
tioner in  doing  so.  Internal  Revenue  Service  accepted 
the  reports  prepared  by  petitioner's  accountant  in  pre- 
paring the  net  worth  statement,  and  did  not  discover  any 
additional  investments.  [Tr.  of  R.  pp.  257-258,  264- 
267.] 

Exhibit  2,  being  the  computation  of  tax  based  on  peti- 
tioner's net  worth  statement,  takes  into  account  the 
restoration  of  $4,800.00  yearly  alimony  for  the  last  four 
years.     [Tr.  of  R.  p.  318.] 

The  method  employed  by  Mr.  Hill  in  preparing-  the 
Hill  Report,  and  the  method  used  by  Revenue  Agent 
Ness  in  checking  the  Hill  Report  (Analysis  of  patients' 
Record  Cards)  assumed  that  a  wavy  line  under  a  figure 
on  the  patient's  record  card  indicated  payment;  and  that 
the  words  ''paid  in  full"  indicated  the  total  amount  was 
collected,  without  checking  to  see  whether  the  money  had 
actually  been  collected;  and  that  the  word  "paid"  stamped 
on  a  card  indicated  the  money  had  been  collected,  even 
though  an  amount  and  a  date  were  not  shown;  when  as 
a  matter  of  fact  in  some  cases  the  wavy  line  meant  the 
payment  had  been  made,  and  in  other  cases  meant  that 
it  had  been  written  off,  and  that  it  was  impossible  to 
determine  by  looking  at  the  card  whether  the  wavy  line 
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meant  the  money  had  been  collected  or  had  been  written 
off;  and  that  the  word  "credit"  written  on  the  card  did 
not  necessarily  mean  that  the  money  had  been  collected; 
and  there  were  occasions  when  the  card  was  marked 
"paid"  when  it  meant  it  had  been  written  off  or  had  been 
uncollectible,  and  stamped  to  get  it  out  of  the  file;  and 
that  the  wavy  line  in  some  instances  meant  it  had  been 
cancelled  to  that  date,  as  the  patient  was  not  able  to  pay; 
and  that  it  could  not  always  be  determined  the  year  in 
which  the  payments  were  made,  because  of  inadequate 
records;  and  there  were  occasions  where  a  card  indicated 
that  the  patient  had  paid  the  amount  shown  on  the  card, 
when  in  fact  the  patient  admitted  that  the  amount  had 
not  been  paid  and  was  still  owing.  [Tr.  of  R.  pp.  399- 
419,  429-430,  461-467,  472-475.] 

The  Hill  Report  does  not  consider  the  report  of  pay- 
ments made  to  other  doctors  by  the  petitioner  in  connec- 
tion with  patients  who  had  been  referred  by  the  other 
doctors.     [Tr.  of  R.  pp.  419-422.] 

The  Hill  Report  shows  one  of  the  greatest  amount  of 
gross  receipts  for  1944,  notwithstanding  the  fact  that 
the  petitioner  did  not  practice  for  four  months  during 
that  year.     [Tr.  of  R.  p.  433;  Ex.  V.]  .| 

The  petitioner  declared  that  the  card  records  were  in- 
correct.    [Tr.  of  R.  pp.  429-430.] 

Revenue  Agent  Ness  made  a  thorough  search  for  other 
assets,  but  did  not  find  any  not  Hsted  in  petitioner's  net 
worth  statement.     [Ex.  1;  Tr.  of  Rec.  pp.  425-426.] 

Prior  to  coming  to  California,  judgments  were  obtained 
against  petitioner  in  Florida  and  there  were  lawsuits 
against  the  petitioner.     [Tr.  of  R.  p.  140.] 


—17— 

Petitioner  practiced  medicine  in  Florida,  operated  a 
hospital  and  practiced  in  Montana,  and  commenced  prac- 
ticing- medicine  in  California  in  1936.  [Tr.  of  R.  pp. 
141-143.] 

The  petitioner  was  very  busily  engaged  in  practicing 
medicine,  and  worked  long  hours.  [Tr.  of  R.  pp.  150- 
151.] 

When  petitioner  purchased  a  home  in  California  in 
1936  it  was  taken  in  the  cousin's  name  because  petitioner 
was  always  being  sued  and  he  did  not  dare  have  anything 
in  his  name.     [Tr.  of  R.  pp.  159-161.] 

Property  was  placed  in  the  names  of  nominees  for  the 
purpose  of  convenience  in  handling,  because  of  difficulties 
petitioner  was  having  with  his  wife,  because  of  lawsuits 
and  judgments  against  petitioner.  [Tr.  of  R.  pp.  186- 
188,  204,  218-219,  221,  296-297,  308,  433.] 

Mr.  Lippman  cashed  checks  totalling  $65,000.00  for 
petitioner,  as  petitioner  did  not  want  it  to  be  traced  to 
him  because  of  his  involvement  in  lawsuits.  [Tr.  of  R. 
p.  237.] 

Federal  District  Judge  Leon  Yankwich  in  passing  sen- 
tence on  petitioner  after  his  plea  of  nolo  contendere  to 
two  counts  of  violating  Section  145(b),  Internal  Revenue 
Code  of  1939,  representing  the  years  1947  and  1948, 
found  that  petitioner  was  a  person  who  became  involved 
because  of  his  lack  of  experience  in  financial  matters  and 
his  failure  to  surround  himself  with  persons  who,  while 
petitioner  was  carrying  on  his  work,  would  watch  his 
finances  and  see  that  a  proper  report  was  made;  and  that 
in  this  particular  case  there  is  no  such  thing  of  a  physician 
becoming  involved  in  income  tax  difficulties  because  of 
resorting  to  unethical  practices.     [Ex.  4.] 
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The  petitioner^  Richard  Douglas  Furnish,  contends  that 
in  the  absence  of  a  showing  of  fraud,  the  deficiencies  in 
income  tax  (subject  to  minor  adjustments  pertaining  to 
two  automobiles  and  Thomas  Steel  dividends)  are  as 
follows : 

Year  Tax  Deficiency 


1944 

Income 

$  3,526.66 

1945 

Income 

18,812.00 

1948 

Income 

27,808.85 

1949 

Income 

5,577.02 

Total    $55,724.53 
[Stip.  of  Facts,   Item  2.] 

If  the  respondent  has  successfully  sustained  the  burden 
of  proof  of  establishing  fraud,  the  petitioner,  Richard 
Douglas  Furnish^  contends  that  the  deficiencies  in  income 
tax  and  penalty  (subject  to  minor  adjustments  pertaining 
to  two  automobiles  and  Thomas  Steel  dividends)  are  as 
follows : 

Year  Tax  Deficiency     50%  Penalty 


1939 

Income                      $ 

3,378.85  $ 

1,689.43 

1940 

Income 

17,641.28 

8,820.64 

1941 

Income 

22,285.78 

11,142.89 

1942 

Income 

27,901.73 

13,950.87 

1943 

Income  and  Victory 

10,210.87 

5,105.44 

1944 

Income 

3,526.66 

1,763.33 

1945 

Income 

18,812.00 

11,487.81 

1946 

Income 

18,009.54 

9,004.77 

1947 

Income 

41,467.93 

20,733.97 

1948 

Income 

27,808.85 

13,904.43 

1949 

Income 

5,577.02 

2,788.51 

Totals    $196,620.51  $100,392.09 
[Ex.  2.] 
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Specification  of  Errors. 

1.  The  Court  erred  in  using  the  Hill  Audit  [Ex.  V] 
for  the  purpose  of  determining  the  correct  amount  of 
taxable  income,  instead  of  petitioner's  net  worth  state- 
ment.    [Ex.  1.] 

2.  The  Court  erred  in  holding  that  the  respondent 
sustained  its  burden  of  proof  of  establishing  fraud. 

3.  The  Court  erred  in  holding  that  the  deficiencies 
were  not  barred  by  the  Statute  of  Limitations  with  the 
exceptions  of  the  years  1944,  1945,  1948  and  1949. 

4.  The  Court  erred  in  receiving  in  evidence  the  Hill 
Audit.     [Ex.  v.] 

Questions  Presented  by  Appellant. 

1.  Is  the  correct  amount  of  taxable  income  provided 
for  more  accurately  by  petitioner's  net  worth  statement 
[Ex.  1]  than  the  Hill  Audit  [Ex.  V]? 

2.  Did  the  respondent  sustain  its  burden  of  proof  of 
establishing  fraud? 

3.  In  the  absence  of  fraud,  are  all  deficiencies  barred 
by  the  Statute  of  Limitations  excepting  the  years  1944, 
1945,  1948  and  1949? 

4.  Did  the  Court  err  in  receiving  in  evidence  the  Hill 
Audit  [Ex.  V]  ? 
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ARGUMENT. 

I. 
The  Correct  Amount  of  Taxable  Income  Is  Provided 
More  Accurately  by  Petitioner's  Net  Worth  State- 
ment. 

The  determination  of  taxable  income  is  more  accurately 
reflected  by  the  net  worth  statement  [Ex.  1]  and  the 
computation  of  tax  [Ex.  2]  than  the  Hill  Audit  [Ex.  V] 
relied  on  by  respondent. 

It  should  be  noted  that  all  items  of  property  carried 
in  the  names  of  nominees  are  included  in  the  net  worth 
statement  so  that  the  net  worth  statement  reflects  all  of 
the  assets  of  the  petitioner  with  the  exception  of  certain 
minor  adjustments  pertaining  to  two  automobiles  and 
dividends  from  Thomas  Steel  Corporation.  [Tr.  of  R. 
pp.  169-172,  206,  216.] 

The  auditor  who  prepared  the  net  worth  statement 
succinctly  points  out  the  logic  of  relying  on  the  net 
worth  statement  when  he  states  that  the  Doctor  had  to 
have  money  in  order  to  spend  it.  [Tr.  of  R.  pp.  243- 
245.]  It  is  not  reasonable  to  assume  that  the  petitioner 
acquired  all  of  the  money  in  any  one  year  immediately 
prior  to  its  expenditure.  For  example,  the  real  property 
and  improvements  increased  from  approximately  $14,- 
000.00  at  the  end  of  1943  to  approximately  $81,500.00 
at  the  end  of  1944,  a  difference  of  $67,500.00.  During 
that  same  year  his  schedule  of  investments  increased 
from  approximately  $34,000.00  to  $61,000.00,  a  differ- 
ence of  $27,000.00,  making  a  total  increase  of  $94,500.00. 
It  would  not  appear  to  be  reasonable  to  assume  that 
the  $94,500.00  was  all  acquired  during  the  previous  year, 
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but  it  is  more  logical  to  believe  that  it  is  the  result  of 
an  acquisition  of  cash  over  a  number  of  years. 

It  should  be  noted  that  the  investment  schedule  in- 
creased from  the  end  of  1942  from  approximately 
$7,500.00  to  $34,000.00  at  the  end  of  1943,  or  an  increase 
of  $26,500.00.     The  same  reasoning  applies. 

The  schedule  of  real  property  and  investments  increased 
from  approximately  $81,500.00  at  the  end  of  1945  to 
approximately  $192,000.00  at  the  end  of  1946,  or  an 
increase  of  $110,500.00.  Surely  the  respondent  does 
not  argue  that  there  was  an  increase  in  the  acquisition  of 
cash  of  $110,500.00  for  the  previous  year  so  as  to  be 
able  to  acquire  the  real  property  indicated. 

An  inspection  of  the  summary  of  assets  contained  in 
the  net  worth  statement  indicates  it  is  far  more  logical 
to  assume  the  petitioner  had  acquired  cash  over  a  period 
of  years  in  order  to  acquire  the  assets  shown  in  the 
various  schedules  than  to  believe  the  cash  was  obtained 
within  the  year  immediately  preceding  the  acquisition  of 
the  specific  items. 

There  does  not  appear  to  be  a  valid  reason  for  doubt- 
ing the  petitioner's  report  of  cash  on  hand,  in  view  of 
the  proof  of  expenditures  by  the  petitioner.  [Tr.  of  R. 
p.  249.] 

The  reports  submitted  by  the  petitioner's  accountant 
when  preparing  the  net  worth  statement  were  accepted 
by  the  respondent.  [Tr.  of  R.  pp.  258,  264.]  An  ex- 
haustive search  was  conducted  by  the  accountant,  even 
to  the  point  of  getting  information  concerning  govern- 
ment bonds  and  checking  with  agents  of  the  government. 
[Tr.  of  R.  p.  265.]  All  possible  investments  were 
checked.  The  accountant  had  the  assistance  of  the  peti- 
tioner, who  told  the  accountant  of  certain  items  which 
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would  not  have  been  known  except  for  the  information 
given  by  the  petitioner.  The  Internal  Revenue  Service 
did  not  discover  any  investments  in  addition  to  those 
reported  in  the  net  worth  statement.     [Tr.  of  R.  p.  266.] 

No  objections  were  made  by  the  respondent  pertain- 
ing to  schedules  submitted  by  petitioner's  accountant  in 
the  net  worth  statement.  [Tr.  of  R.  pp.  258,  264,  275- 
276,  279,  281-284,  287-288.]  Needless  to  say,  the  In- 
ternal Revenue  Service  through  its  various  agencies  con- 
ducted a  most  intensive  investigation  into  the  affairs  of 
the  petitioner.  There  was  a  criminal  case  in  addition 
to  the  civil  action.  The  full  facilities  of  the  Federal 
Government  were  available  to  the  respondent,  and  judging 
from  the  work  that  was  done  by  the  respondent  in  this 
case,  it  is  only  natural  to  assume  that  if  there  were  any 
additional  assets  belonging  to  the  petitioner,  the  respon- 
dent would  have  located  at  least  one.  Internal  Revenue 
Agent  Ness  testified  that  a  diligent  effort  was  made  to 
find  any  other  possible  assets,  and  none  was  found.  [Tr. 
of  R.  pp.  425-426.]  Therefore,  we  have  every  right  to 
believe  that  in  the  absence  of  any  such  discovery^  the 
petitioner's  net  worth  statement,  other  than  minor  ad- 
justments, is  an  accurate  accounting  of  the  assets  of  the 
petitioner  as  they  were  acquired  over  the  years  in  ques- 
tion. 

Usually  the  respondent  prepares  a  net  worth  statement 
and  relies  on  it  for  the  purpose  of  establishing  the  income 
tax  liability  of  a  taxpayer.  It  is  significant  that  the 
same  method  was  used  by  the  petitioner's  accountant  in 
preparing  the  net  worth  statement  as  is  customarily  em- 
ployed by  the  Internal  Revenue  Service  when  it  prepares 
a  net  worth  statement  on  which  it  intends  to  rely.  [Tr. 
of  R.  pp.  426-427.] 


I 
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To  rely  on  the  method  used  by  the  respondent  to  deter- 
mine the  taxable  income  of  the  petitioner  would  be  resort- 
ing to  conjecture  and  surmise  of  the  worst  order.  It  is 
clear  from  the  testimony  of  witnesses  who  were  familiar 
with  the  records  of  the  petitioner  that  one  could  not 
determine  from  an  inspection  of  the  record  whether  an 
item  was  paid  or  whether  the  patient  was  merely  given  a 
credit  without  any  payment  having  been  made. 

Sometimes  a  wavy  line  indicated  that  the  amount  had 
been  paid;  sometimes  it  indicated  that  the  patient  was 
given  a  credit;  sometimes  the  word  "paid"  meant  the 
item  was  collected;  sometimes  it  meant  the  account  was 
merely  closed  out  or  written  off;  on  occasions,  cards  of 
patients  had  a  notation  that  the  account  was  paid  when 
in  reality  the  patient  came  in  and  stated  that  there  was 
money  still  owing  to  the  petitioner;  there  were  instances 
when  a  patient  was  not  financially  able  to  pay,  and  a 
wavy  line  was  drawn  to  indicate  not  to  send  any  more 
statements;  the  word  "paid"  could  mean  it  had  been 
written  off  or  had  been  uncollectible  and  stamped  to  get 
it  out  of  the  file.  [Tr.  of  R.  pp.  461-466,  472-474,  400- 
419.] 

Agent  Ness  in  making  his  spot  check  of  the  Hill  Re- 
port used  the  same  method  of  determining  payments  as 
was  used  by  Mr.  Hill.  It  therefore  follows  that  his  spot 
check  was  of  no  significance  because  he  engaged  in  the 
same  surmises  and  conjectures  as  Mr.  Hill  did.  He  as- 
sumed that  every  wavy  line  meant  the  items  had  been  col- 
lected; he  assumed  that  every  time  the  word  "paid" 
appeared  it  meant  the  patient  had  paid  the  bill;  he  as- 
sumed that  all  items  were  collected  whenever  the  same 
type  of  entry  was  made  as  was  made  when  the  obligation 
actually  had  in  fact  been  collected;  whereas  the  truth  of 
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the  situation  is  that  many  patients  were  unable  to  pay 
and  the  employees  of  the  petitioner  did  not  keep  accurate 
records  of  the  accounts  between  the  petitioner  and  his 
patients. 

Another  fallacy  of  the  Hill  Report  is  that  for  the  year 
1944  it  shows  one  of  the  largest  collections  of  the  years 
in  question,  when  as  a  matter  of  fact  the  petitioner  did 
not  even  practice  medicine  for  four  months  during  that 
year.  [Tr.  of  R.  p.  433.]  As  the  petitioner  stated  to 
Revenue  Agent  Ness,  it  was  not  humanly  possible  for  one 
man  with  the  class  of  patients  the  petitioner  had  to  do  as 
much  business  as  the  Hill  Report  showed.  [Tr.  of  R. 
p.  429.] 

Petitioner  agrees  to  adjustments  of  $500  for  1941  and 
$900  for  1944  because  of  gifts  of  two  automobiles,  and 
that  a  further  adjustment  should  be  made  of  $2,592.00  of 
Thomas  Steel  dividends  received  and  retained  by  Mrs. 
Sullivan  during  the  year  1948.  These  are  adjustments 
that  can  be  considered  on  a  redetermination  of  tax  when 
the  decision  of  the  Court  is  rendered. 

i 

Respondent  Has  Not  Sustained  Burden  of  Proof  of 
Establishing  Fraud. 

Title  26,  Section  7454  of  the  United  States  Code  pro- 
vides that  in  any  proceeding  involving  the  issue  of 
whether  a  petitioner  has  been  guilty  of  fraud  with  intent 
to  evade  tax  that  the  burden  of  proof  in  respect  to  such 
issue  is  upon  the  respondent. 

In  the  case  of  Wisely  v.  C.  I.  R.,  185  F.  2d  263 
(C.  C.  A.  6th,  1950),  the  Court  held  that  the  finding  of 
the  Commissioner  of  Internal  Revenue  that  the  taxpayer, 
a  physician  who  was  assessed  with  penalties,  was  guilty 
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of  filing  false  and  fraudulent  income  tax  returns  was 
clearly  erroneous.  In  the  Wisely  case  the  taxpayer,  who 
was  a  physician,  was  personally  busy  to  the  point  of 
distraction  and  the  Court  held  that  it  was  vitally  ma- 
terial. The  Court's  opinion  states  that  fraud  must  be 
an  actual  intentional  wrongdoing  and  that  the  intent 
required  is  a  specific  purpose  to  evade  tax  believed  to  be 
owing.  The  Court  further  held  that  mere  neglect  does 
not  establish  either,  and  that  fraud  must  be  established 
by  clear  and  convincing  proof.  In  the  Wisely  case  a 
receptionist  and  a  technician  did  the  banking  for  the 
physician.  Enough  money  was  kept  on  deposit  in  the 
bank  to  pay  expenses.  The  physician  would  occasionally 
take  money  from  a  safe  and  put  it  into  a  bank  safety 
deposit  box  from  which  he  would  make  withdrawals. 
Notwithstanding  these  facts^  the  Circuit  Court  reversed 
the  Tax  Court  on  the  question  of  fraud. 

The  Tax  Court,  in  the  case  of  D.  York  v.  C.  I.  R.,  24 
T.  C.  742  (1955),  held  that  unexplained  bank  deposits 
are  not  in  themselves  clear  and  convincing  evidence  that 
the  income  tax  return  was  false  and  fraudulent  with 
intent  to  evade  taxes.  In  the  York  case  the  taxpayer  had 
reported  wages  of  $2,950.00  and  kept  no  books.  There 
was  an  understatement  of  income  which  was  shown  by 
various  bank  transactions  amounting  to  a  net  of  $6,100.00. 
The  Tax  Court  ruled  that  the  petitioner  must  have  had 
funds  in  order  to  make  an  investment  in  the  liquor  busi- 
ness before  he  had  a  bank  account,  and  that  the  failure 
of  the  petitioner  to  explain  the  deposits  did  not  make 
up  the  deficiency  in  the  Commissioner's  evidence  to  sus- 
tain the  burden  of  proof  of  fraud. 

Fraud  implies  bad  faith,  intentional  wrongdoing  and  a 
sinister  motive  and  is  never  imputed  or  presumed  and  a 
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Court  should  not  sustain   findings  of   fraud  on  circum- 
stances which  at  most  create  only  suspicion. 

Davis  V.  C.  I.  R.,  184  F.  2d  86  (C.  C.  A.  10th, 
1950),  22  A.  L.  R.  2d  967. 

"Fraud,"  authorizing  imposition  of  penalties  against 
taxpayer  who  attempts  to  avoid  tax  liability,  is  actual 
intentional  v/rongdoing,  and  intent  required  is  a  specific 
purpose  to  evade  tax  believed  to  be  owed. 

Guaranty  Trust  Co.  v.  United  States  (D.  C. 
Wash.,  1942),  44  Fed.  Supp.  417,  afif'd  139 
F.  2d  69. 

While  determinations  of  the  Commissioner  are  pre- 
sumptively correct  and  the  burden  is  on  taxpayer  to  dis- 
prove them,  burden  is  upon  Commissioner  to  show  fraud, 
and  such  burden  is  not  sustained  by  merely  establishing 
a  deficiency. 

Cohen  v.  C.  I.  R.  (C.  A.  10,  1949),  176  F.  2d  394. 

Where  tax  case  involved  issue  of  whether  return  was 
fraudulent,  there  is  no  presumption  to  be  indulged  in  favor 
of  Commissioner's  determination,  and  burden  to  establish 
charge  of   fraud  is  upon   him. 

Goldberg  v.  C.  I.  R.  (C.  C.  A.  1938),  100  F.  2d 
601,  cert.  den.  59  S.  Ct.  793;  307  U.  S.  622;  83 
L.  Ed.  1501. 

Where  income  tax  deficiencies  had  not  been  timely  as- 
sessed and,  but  for  proof  of  fraud,  all  such  deficiencies 
except  that  for  last  year  in  controversy  would  have  been 
barred.  Commissioner  of  Internal  Revenue  had  burden  of 
proving,  by  clear  and  convincing  evidence,  that  decedent 
had  filed  false  and  fraudulent  returns. 

Lee  V.  C.  I.  R.  (C.  A.  Ga.,  1955),  227  F.  2d  181, 
cert.  den.  76  S.  Ct.  1048,  351  U.  S.  982. 
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When  we  consider  the  petitioner's  background  and  the 
reasons  which  prompted  him  to  place  assets  in  the  names 
of  nominees,  it  can  be  readily  seen  that  the  respondent  has 
not  sustained  the  burden  of  proof  which  the  statute  and 
the  decisions  of  the  Courts  require. 

This  is  clearly  the  case  of  a  doctor  who  thought  more 
of  practicing  medicine  than  anything  else;  he  was  busy 
morning,  noon  and  night  looking  after  his  patients.  [Tr. 
of  R.,  pp.  150-151,  298.]  He  was  plagued  with  judg- 
ments obtained  in  Florida,  lawsuits  and  difficulties  with 
his  wife  extending  over  a  period  of  years  which  cul- 
minated in  an  interlocutory  decree  of  divorce  on  Decem- 
ber 11,  1944. 

He  was  so  preoccupied  with  the  practice  of  medicine 
that  he  allowed  his  business  manager  to  handle  the  bank 
accounts  and  to  take  property  in  his  name.  There  is 
nothing  unusual  about  this.  The  bank  accounts  showed 
in  the  name  of  the  business  manager  in  his  capacity  as 
business  manager  or  as  trustee,  and  the  address  given  was 
the  office  address  of  the  petitioner.  It  is  common  prac- 
tice for  physicians  and  surgeons  to  allow  their  business 
managers  to  handle  their  bank  accounts  and  financial 
matters.  Properties  taken  in  the  name  of  the  business 
manager  included  the  petitioner's  office  building  and  an 
apartment  house  which  the  petitioner  had  in  mind  con- 
verting into  a  hospital.  The  petitioner  did  not  wish  to  be 
bothered  with  the  details  of  the  escrows  in  either  pur- 
chasing or  selling,  and  therefore  permitted  his  business 
manager  to  take  title. 

It  is  significant  that  in  every  instance  where  a  nominee 
was  used  it  was  done  because  of  judgments,  lawsuits,  or 
marital  difficulties,  or  for  the  sake  of  convenience.      [Tr. 
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of  R.,  pp.  140-141,  159-160,  184,  186-188,  204,  218-219, 
221,  237,  297,  308.] 

The  pattern  of  taking  property  in  the  name  of  a  nominee 
was  demonstrated  as  early  as  1936,  which  is  the  first  year 
the  petitioner  practiced  medicine  in  Cahfornia  and  years 
before  the  respondent  contends  there  was  any  deficiency  in 
income  taxes.  It  will  be  recalled  that  the  home  the  peti- 
tioner purchased  in  1936  was  taken  in  name  of  his  cousin. 
[Tr.  of  R.,  pp.  159-160.] 

It  is  common  knov/ledge  the  layman  is  under  the  im- 
pression there  is  25%  income  tax  on  long-term  capital 
gains.  People  have  become  "capital  gain"  conscious  be- 
cause they  have  heard  it  is  advantageous  to  make  a 
capital  gain  rather  than  receive  straight  income  as  "you 
only  have  to  pay  25%  of  the  capital  gain  if  the  asset  is 
held  more  than  six  months." 

Oftentimes,  a  little  knowledge  is  dangerous.  The  Court 
recognizes  that  the  "25%  tax"  does  not  necessarily  apply. 
The  rate  of  tax  paid  by  a  taxpayer  as  a  result  of  capital 
gains  depends  on  his  deductions  and  total  taxable  in- 
come. Therefore,  it  should  not  be  held  against  the  peti- 
tioner that  he  believed  the  full  tax  on  a  capital  gain  was 
paid  when  the  nominee  reported  the  sale  of  propert}'-  and 
paid  the  tax.  It  is  true  the  petitioner  was  wrong  in  as- 
suming the  full  tax  was  paid.  But  petitioner's  error  in 
judgment  does  not  sustain  respondent's  burden  of  proof  to 
show  fraud.  It  is  respectfully  suggested  that  there  is  a 
very  small  percentage  of  people  who  know  or  understand 
that  the  full  tax  is  not  necessarily  paid  by  reporting  a 
capital  gain  and  paying  the  "25%  tax".  In  the  instances 
where  sales  were  made  in  the  names  of  nominees  the  pre- 
sumed capital  gain  tax  was  paid.     Neither  the  petitioner 
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nor  the  nominees  thought  otherwise  until  the  investiga- 
tion by  the  Internal  Revenue  Service  was  launched. 

By  the  same  token,  the  failure  to  include  the  Thomas 
Steel  stock  dividends  of  1948  in  the  petitioner's  income  tax 
return  is  not  a  showing  of  fraud.  Here  again  it  is  natural 
to  assume  and  believe  a  taxpayer  honestly  thought  that 
the  person  who  actually  received  the  income  is  the  one 
required  to  pay  the  tax.  In  this  case  Mrs.  Douglas  re- 
ceived the  dividends  on  the  stock,  kept  the  dividends,  and 
used  the  dividends,  even  though  she  was  the  nominee  of 
the  petitioner  insofar  as  the  ownership  of  the  stock  is  con- 
cerned. Mrs.  Douglas  paid  the  tax  on  the  dividends  and 
there  was  no  intent  to  defraud  the  government.  [Tr.  of 
R.,  p.  220.] 

The  witness  relied  on  by  the  respondent  to  furnish  the 
damning  or  incriminating  evidence  to  show  fraud  on  the 
part  of  the  petitioner  was  Herman  Duelke.  It  was  Duelke 
who  would  have  this  Court  believe  the  petitioner  stated 
he  had  removed  records,  was  not  worried  about  an  in- 
vestigation by  the  Internal  Revenue  Department,  and  that 
the  Internal  Revenue  Department  had  previously  inves- 
itgated  him.  However,  Duelke's  credibility  collapses 
when  we  consider  the  testimony  of  Edward  Anspach,  a 
disinterested  witness. 

It  will  be  recalled  that  Mr.  Anspach  testified  Duelke  at- 
tempted to  sell  the  Hinton  Arms  Apartment  house  under 
a  power  of  attorney  Duelke  held.  An  agreement  was 
executed  by  Duelke  for  the  sale  of  the  apartment  house 
at  a  minimium  figure  of  $65,000.00,  when  ]\Ir.  Anspach 
had  a  customer  ready  to  buy  the  place  for  approximately 
$115,000.00.  When  the  petitioner  heard  of  it,  he  was 
disturbed  and  said  he  would  not  sell,  although  he  offered 
to  pay  Mr.  Anspach  for  any  loss  of  commission  he  might 
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have  sustained.  The  next  week  Mr.  Anspach  learned  that 
Mr.  Duelke  was  no  longer  with  the  petitioner.  [Tr.  of 
R.,  pp.  388-392.]  But  Mr.  Duelke  denies  Mr.  Anspach's 
testimony  in  toto.  Duelke's  testimony  was  so  palpably 
false  that  he  carried  it  to  the  extreme  of  saying  he  told 
Mr.  Anspach  the  petitioner  was  the  owner  of  the  Hinton 
Arms  Apartments  because  the  question  came  up  as  to 
whether  the  petitioner  owned  the  property.  The  Court 
was  prompted  to  ask:  ''Why  would  that  question  have 
been  relevant?"  To  which  the  witness  replied:  "I  don't 
know."     [Tr.  of  R.,  pp.  451-456.] 

The  petitioner  may  have  hidden  assets  because  he  was 
afraid  of  creditors  and  holders  of  judgments.  He  may 
have  been  interested  in  not  wanting  his  wife  to  know  how 
much  property  he  owned.  He  may  have  misunderstood 
the  effect  of  the  "25%  capital  gains  tax";  he  may  not 
have  known  of  his  obligation  to  pay  an  income  tax  on 
dividends  received  and  retained  by  a  nominee;  he  may 
have  been  secretive;  his  office  staff  may  have  kept  a  poor 
bookkeeping  system;  but  the  evidence  falls  short  of  sus- 
taining the  burden  of  proof  required  of  the  respondent  to 
show  that  the  petitioner  was  guilty  of  actual  intentional 
wrongdoing  with  the  specific  intent  to  evade  federal  in- 
come taxes. 

The  testimony  of  Duelke  regarding  his  conversation 
with  the  petitioner  about  a  previous  income  tax  investiga- 
tion falls  of  its  own  weight  when  we  consider  that  Duelke 
was  employed  by  the  petitioner  from  November,  1945  to 
May,  1947,  and  the  two  income  tax  investigations  were 
one  in  1948,  which  was  after  Duelke  no  longer  worked 
for  the  petitioner,  and  the  other  investigation  was  in  1945 
covering  two  previous  years  for  which  no  increase  itii 
income  tax  liability  resulted,  and  was  a  mere  audit. 


—31— 

Counsel  for  petitioner  is  fully  aware  of  the  case  of 
Mitchell  V.  C.  I.  R.,  303  U.  S.  391,  wherein  the  Court 
held  that  an  acquittal  of  income  tax  violation  does  not 
prevent  the  imposition  of  the  50%  fraud  penalty. 

Petitioner  contends,  however,  that  the  statement  by 
•Federal  District  Judge  Leon  Yankwich  constitutes  an 
^express  finding  that  there  was  no  fraud  on  the  part  of 
petitioner,  and  in  particular  for  the  years  1947  and  1948, 
which  were  the  two  years  involved  in  the  criminal  prosecu- 
tion, and  to  which  charges  he  entered  a  plea  of  nolo  con- 
tendere.    Judge   Yankwich   stated: 

"This  case  is  different  from  the  usual  one  involving 
a  physician.  Many  a  time  a  physician  involved  in 
income  tax  difficulties  is  one  who  resorts  to  unethical 
practices,  and  who  then  tries  to  cover  them  up  by 
covering  up  his  income  tax.  In  this  particular  case 
there  is  no  such  thing.  There  is  no  income  indicated 
from  any  improper  sources.  This  is  really  the  case 
of  a  person  who  has  become  involved  because  of  his 
lack  of  experience  in  financial  matters  and  his  failure 
to  surround  himself  with  persons  who,  while  he  is 
carrying  on  his  work,  would  watch  his  finances  and 
see  that  proper  report  is  made.     .     .     ."     [Ex.  4.] 

I  Accordingly,  it  is  respectfully  urged  that  the  respondent 
has  not  sustained  the  burden  of  proof  to  establish  the 
required  fraudulent  intent  on  the  part  of  the  petitioner. 

I  In  this  connection  it  should  be  noted  that  Mrs.  Funk,  the 
'co-petitioner,  is  involved  in  these  proceedings  by  virtue 
of  the  respondent's  contention  that  there  were  joint  tax 
returns  filed  for  the  years  1939  to  1942  inclusive,  and 
that  a  finding  of  fraud  as  to  the  petitioner,  Richard 
Douglas  Furnish,  would  cause  the  petitioner,  Emilie  Funk, 
also  to  be  held  responsible  for  those  years.     If  fraud  is 
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not  established  for  the  years  1939  to  1942  inclusive,  the 
respondent's  case  against  the  co-petitioner,  Emilie  Funk, 
falls,  as  the  deficiencies  would  be  outlawed  by  the  Statute 
of  Limitations.     [Stip.  of  Facts,  Item  2.] 

III. 
In  the  Absence  of  Fraud  All  Deficiencies  Are  Barred 
by    the    Statute    of    Limitations,    Excepting    the 
Years  1944,  1945,  1948  and  1949. 

Consents  extending  the  statute  of  limitations  were  timely 
filed  for  the  years  1944,  1945,  1948  and  1949.  The  record 
does  not  disclose  any  extension  for  the  other  years  in- 
volved. [Stip.,  pars.  1  and  2;  Consents  attached  to  Exs. 
D,  E,  and  I;  Ex.  W;  Ex.  A  of  Petition  in  Docket  51417.] 

Therefore  unless  fraud  is  established,  the  only  years 
for  which  a  deficiency  m.ay  be  upheld  are  1944,  1945,  1948 
and  1949.  Under  petitioner's  net  worth  statement  (sub- 
ject to  adjustments  for  two  automobiles  and  Thomas  Steel 
dividends)  the  deficiency  would  be  $55,724.53.  [Stip., 
Item  2.] 

Under  the  respondent's  theory  of  the  Hill  Audit,  the 
deficiency  for  the  four  years  would  be  $147,114.76.  [Tr. 
of  R.,  p.   113.] 


I 


IV. 

The    Hill   Audit    [Ex.    V]    Should    Not    Have    Been 
Admitted  in  Evidence. 

Objections  were  made  to  the  introduction  of  the  Hill 
Audit  [Ex.  V]  on  the  grounds  that  the  proper  foundation 
was  not  laid  to  establish  its  accuracy,  or  the  manner  in 
which  the  report  was  compiled.  [Tr.  of  R.,  p.  366.] 
The  objections  were  overruled  and  the  exhibit  was  re- 
ceived in  evidence.      [Tr.   of  R.,  p.   367.] 
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lt is  significant  that  neither  Mr.  Hill  who  prepared  the 
report  nor  anyone  who  may  have  assisted  him  in  com- 
piling the  report  was  called  as  a  witness. 

To  rely  on  the  Hill  report  as  a  means  of  determining 
the  tax  liability  of  the  petitioner,  is  to  depend  on  conjec- 
ture and  surmise  of  the  worst  order.  It  is  clear  that  one 
could  not  determine  from  an  inspection  of  the  patient's 
record  card,  whether  an  item  was  paid  or  whether  a 
patient  was  merely  given  credit  without  a  payment  having 
been  made.  Yet  it  is  the  patient's  record  card  that  was 
used  as  the  basis  for  the  Hill  report.  [Tr.  of  R.,  pp.  461- 
466,  472-474,   400-419.] 

Proof  of  the  fallacy  of  the  Hill  report  is  that  the  year 
1944  shows  one  of  the  largest  collections,  when  as  a 
matter  of  fact,  the  petitioner  did  not  practice  medicine 
for  four  months  during  that  year.  [Tr.  of  R.,  p.  433.] 
The  unreliability  of  the  Hill  report  is  set  forth  more 
particularly  in  the  Argument  of  Point  I  of  this  Opening 
Brief. 

Conclusion. 

It  is  respectfully  urged  that  the  net  worth  statement 
should  be  used  as  the  basis  for  determining  the  tax  de- 
ficiency. If  that  is  done,  then  in  the  absence  of  fraud 
(subject  to  adjustments  for  two  automobiles  and  Thomas 
Steel  dividends)  the  deficiency  should  be  $55,724.53  for 
the  four  years  not  barred  by  the  statute  of  limitations. 
[Stip.,  Item  2;  Ex.  2.] 

In  the  event  the  Court  determines  that  fraud  was  estab- 
lished, then  the  deficiency,  subject  to  the  same  adjustments, 
should  be  $196,620.51  with  a  penalty  of  $100,392.09. 
[Ex.  2.] 

Murray  M.  Chotiner, 
Attorney  for  Petitioner,  Richard  Douglas  Furnish. 
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Statement  of  the  Pleadings. 

The  former  husband  of  petitioner,  Richard  D.  Furnish, 
was  indicted  for  tax  evasion  and  fined  on  Nolo  Contendere 
plea.  Deficiencies  were  asserted  against  Richard  Furnish 
covering  years  1939  to  1949,  inclusive,  of  $307,717.51, 
plus  fraud  penalties  of  $155,945.57.  Appellant  Emilie 
Furnish  Funk  was  held  jointly  and  severally  liable  by 
Tax  Court  for  years  of  1939  to  1942,  inclusive,  on  basis 
of  joint  returns  signed  by  her  for  part  of  said  deficiencies 
in  total  sum  of  $35,284.58,  plus  fraud  penalties  of  $17,- 
647.29. 

An  additional  assessment  was  made  against  Appellant 
Emilie  Furnish  Funk  for  year  of  1943,  in  which  a  sepa- 


rate  return  was  filed  by  her,  for  sum  of  $25,063.13,  plus 
fraud  penalties  of  $12,531.56.  This  was  dismissed  at 
time  of  trial  by  stipulation  because  Respondent-Appellee 
conceded  that  there  was  no  fraud  or  fraudulent  intent  on 
part  of  Emilie  Furnish  Funk. 

Trial  of  issue  in  Tax  Court  as  Los  Angeles,  California, 
within  appeal  jurisdiction  of  United  States  Ninth  Circuit 
Court  of  Appeals,  and  judgment  in  accordance  with  above 
provisions  rendered  on  November  20,  1957.  Appeal  filed 
by  both  individual  appellants,  who  are  adverse  to  each 
other,  for  review  and  reversal  of  Tax  Court's  decision, 
pursuant  to  pertinent  Federal  Rules  of  Procedure. 

Statement  of  the  Facts. 

The  opinion  of  the  Tax  Court  is  conceded  by  this  appel- 
lant to  be  a  very  concise,  true  and  accurate  picture  of  the 
facts  in  these  cases. 

Appellant  Emilie  was  married  to  appellant  Richard 
for  21  years  and  had  four  (4)  children.  In  1943  a  divorce 
was  obtained  by  Emilie,  and  Richard  received  all  com- 
munity property  with  exception  of  Pontiac  automobile. 
Richard  paid  Emilie  $50,000.00  over  four  year  period 
for  what  was  described  as  true  value  of  all  community 
property  at  time  of  divorce.  This  figure  was  consistent 
with,  and  was  then  thought  by  her  to  be  the  true  appraised 
value  and  in  accordance  with  his  reported  earning  power. 
Nine  years  later,  appellant  Emilie  was  served  with  notice 
of  said  deficiencies  arising  from  former  husband's  fraudu- 
lent activities.     She  demurred  and   filed  in  Tax   Court. 
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The  Government  conceded  that  she  was  an  innocent  victim 
and  had  been  deliberately  defrauded  along  with  the  Gov- 
ernment, and  that  she  had  no  knowledge  or  participated 
in  said  fraud.  Furthermore,  at  trial,  the  community 
property  was  of  proven  value  of  over  $50,000.00  at  time 
of  her  separation.  On  the  basis  of  her  non-participation, 
lack  of  knowledge  and  non-receipt  of  benefit,  the  Govern- 
ment conceded  that  the  Statute  of  Limitations  would  bar 
any  liability  of  her  separate  return  for  year  of  1943, 
but  held  that  her  signing  of  joint  returns  in  blank,  made 
her  jointly  and  severally  liable  for  years  of  1939  to  1942, 
inclusive,  for  not  only  income  reported  but  income  not 
reported,  plus  fraud  penalties.  The  Tax  Court  recognized 
the  harshness  and  unfairness  of  this  decision,  but  stated 
that  it  lacked  equity  jurisdiction  to  alleviate  it.  The 
opinion  on  pages  2,  3,  7,  23,  24  and  35  of  said  opinion 
recognized  the  fact  that  an  innocent  party  is  being  held 
liable  for  fraudulent  activities  of  former  spouse,  when 
in  fact  said  innocent  party  had  no  knowledge  of,  had  not 
concurred  in,  nor  received  benefit,  either  direct  or  indirect, 
from  said  fraud.  Beyond  that,  this  appellant  Emilie 
Furnish  Funk  has  no  contest  as  the  trial  and  decision  were 
eminently  fair.  This  appellant's  only  contention  was  that 
Tax  Court  failed  to  distinguish  between  Fraud  and  Negli- 
gence, when  said  negligence  does  not  result  in  benefit. 

Specification  of  Error. 

The  only  error  of  which  appellant  Emilie  Furnish  Funk 
complains  is  that  she  is  being  held  jointly  and  severally 
liable  on  the  basis  of  fraud,  when,  in  fact,  it  is  admitted 
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that  she  was  innocent  and  was  herself  a  victim  of  the 
same  fraud  as  the  Government.  Facts  have  proven  that 
she  had  no  knowledge  of  said  fraud  nor  the  extent  of 
the  community  property  and  has  never  received  any  bene- 
fit, directly  or  indirectly,  from  the  funds  concealed  by 
Richard  Furnish.  She  concedes  tha,t  through  years  of 
harsh  and  cruel  treatment  she  had  been  subjugated  to  her 
husband's  commands  and  so  had  signed  returns  in  blank. 
She  further  concedes  that  this  negligence  could  make  her 
liable  on  all  income  reported  on  each  return  she  signed 
in  blank.    There  is  no  issue  there,  it  is  all  paid. 

However,  when  there  is  no  fraud  shown  on  the  part 
of  an  individual,  even  though  said  individual  signed  a 
joint  return,  it  cannot  be  termed  or  held  fraud  unless  there 
be  shown  that  this  person  had  knowledge,  concurred  in 
or  received  some  benefit  from  said  fraud.  The  cases, 
all  pertinent  ones  which  are  cited  in  the  index  and  herein 
referred  to,  have  gone  on  the  basis  of  the  "Clean  Hands 
Doctrine".  The  courts  have  sought  to  determine  whether 
or  not  petitioner  had  or  had  not  received  benefit,  even 
though  denying  knowledge.  No  case  researched  has  been 
as  strong  in  favor  of  petitioner  as  this  present  case. 
Even  the  Aylesworth  case  proved  duress,  but  also  proved 
benefit  to  wife.  Therefore,  though  the  unfairness  be 
admitted,  the  assessment  would  bankrupt  this  appellant 
if  permitted  to  stand.  The  decision  actually  imputes  fraud 
because  of  marital  relationship.  A  person  should  be  liable 
on  what  they  sign,  or  from  which  they  benefit.  But,  here, 
an  innocent  and  already  wronged  former  spouse  is  being 


I 


— 5— 

held  liable  for  something  she  knew  not  of,  benefited  not 
from,  and  did  not  condone.     Her  liability  for  her  negli- 
gence should  extend  to  only  what  is  on  the  return,  not 
also  what  is  not  on  it.     Shakespeare  would  have  said — 
"Sans  intent.  Sans  act,  Sans  knowledge.  Sans  con- 
currence, Sans  Benefit — where  be  thy  Fraud?    Aye, 
Negligence — but  not  Fraud." 

Therefore,  this  appellant  contends  that  the  Tax  Court 
should  have  added  a  refinement  to  past  cases  and  dis- 
tinguished between  negligence  without  benefit,  and  fraud, 
thus,  alleviating  the  situation  and  hold  Richard  Furnish 
alone  liable  for  taxes  and  penalties  due  on  unreported 
income  for  years   1939  through   1942,   inclusive. 

This  appellant,  Emilie  Furnish  Funk,  respectfully  re- 
quests this  Honorable  Court  to  reverse  the  decision  as 
pertains  to  her. 

Respectfully  submitted, 
Dermot  R.  Long, 

Attorney  for  Appellant. 
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In  the  United  States  Court  of  Appeals 
•for  the  Ninth  Circuit 


No.  15942 


Richard  Douglas  Furnish  and  Emilie  Furnish 
Funk,  petitioners 

Commissioner  of  Internal  Revenue,  respondent 


On  Petitions  for  Review  of  the  Decisions  of  the 
Tax  Court  of  the  United  States 


BRIEF  FOR  THE  RESPONDENT 


OPINION  BELOW 

The  findings  of  fact  and  conclusions  of  law  of  the 
Tax  Court  (R.  76-110)  are  reported  at  29  T.C.  279. 

JURISDICTION 

The  petitions  for  review  involve  federal  income 
taxes  for  the  taxable  years  1939  through  1949.  On 
September  11,  1953,  the  Commissioner  mailed  to  both 
taxpayers  a  notice  of  deficiency  for  1939  through 
1942,  joint  tax  years.  (R.  20-27.)  On  September  11, 
1953,  the  Commissioner  mailed  to  the  taxpayer 
Richard  Douglas  Furnish  a  notice  of  deficiency  for 

(1) 


1943  through  1949,  his  separate  tax  years.  (R.  37-  '! 
51.)  Within  ninety  days  thereafter  and  on  Decem- 
ber 4,  1953,  taxpayer  Emilie  Furnish  Funk  filed  a 
petition  with  the  Tax  Court  for  a  redetermination 
of  the  deficiencies  under  the  provisions  of  Section 
6213  of  the  Internal  Revenue  Code  of  1954  for  the 
years  1939-1942.  (R.  3-14.)  On  December  7,  1953, 
(R.  27,  51),  taxpayer  Richard  Douglas  Furnish  filed 
similar  petitions,  one  for  the  joint  years,  1939-1942, 
(R.  15-20),  the  other  for  the  separate  years,  1943- 
1949  (R.  28-36).  The  three  petitions  were  consoli- 
dated and  tried  together.  (R.  128.)  The  decisions 
of  the  Tax  Court  were  entered  on  November  21,  1957. 
(R.  111-113.)  The  case  is  brought  to  this  Court  by 
petitions  for  review  filed  by  each  taxpayer  February 
17,  1958.  (R.  114-118.)  Jurisdiction  is  conferred  on 
this  Court  by  Section  7482  of  the  Internal  Revenue 
Code  of  1954. 

QUESTIONS  PRESENTED 

1.  Whether  the  Tax  Court  erred  in  holding  that 
the  amount  of  the  deficiency  for  each  of  the  taxable 
years  1939  through  1949  was  correctly  determined 
by  the  Commissioner. 

2.  Whether  the  Tax  Court  correctly  found  that 
the  taxpayer  had  filed  a  false  and  fraudulent  return 
with  intent  to  evade  taxes  for  each  of  the  years  1939 
through  1948  so  that  taxpayer  was  subject  to  the  tax 
provided  by  Section  293(b)  of  the  1939  Code. 

3.  Whether  the  assessment  and  collection  of  de- 
ficiencies for  any  of  the  taxable  years  is  barred  by 
the  statute  of  limitations. 
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4.  Whether  the  returns  filed  for  the  years   1939 

through   1942  were  joint  returns  of  the  taxpayers 

husband   and  wife,   or   the   separate   return   of  the 
husband. 

STATUTE  INVOLVED 

Internal  Revenue  Code  of  1939: 
Sec.  41.    General  Rule. 

The  net  income  shall  be  computed  upon  the 
basis  of  the  taxpayer's  annual  accounting  period 
(fiscal  year  or  calendar  year,  as  the  case  may 
be)  in  accordance  with  the  method  of  accounting 
regularly  employed  in  keeping  the  books  of  such 
taxpayer;  but  if  no  such  method  of  accounting 
has  been  so  employed,  or  if  the  method  employed 
does  not  clearly  reflect  the  income,  the  computa- 
tion shall  be  made  in  accordance  with  such 
method  as  in  the  opinion  of  the  Commissioner 
does  clearly  reflect  the  income.  If  the  taxpayer's 
annual  accounting  period  is  other  than  a  fiscal 
year  as  defined  in  section  48  or  if  the  taxpayer 
has  no  annual  accounting  period  or  does  not  keep 
books,  the  net  income  shall  be  computed  on  the 
basis  of  the  calendar  year. 

(26  U.S.C.  1952  ed.,  Sec.  41.) 

Sec.  51.    Individual  Returns. 

(b)  Husband  and  Wife. — In  the  case  of  a  hus- 
band and  wife  living  together  the  income  of  each 
(even  though  one  has  no  gross  income)  may  be 
included  in  a  single  return  made  by  them  jointly, 
in  which  case  the  tax  shall  be  computed  on  the 
aggregate  income,  and  the  liability  with  respect 
to  the  tax  shall  be  joint  and  several.     No  joint 


return  may  be  made  if  either  the  husband  or 
wife  is  a  nonresident  alien. 


(26  U.S.C.  1952  ed.,  Sec.  51.) 

Sec.  293.   Additions  to  the  Tax  in  Case  of 
Deficiency. 

*        *        *        * 

(b)  Fraud. — If  any  part  of  any  deficiency  is 
due  to  fraud  with  intent  to  evade  tax,  then  50 
per  centum  of  the  total  amount  of  the  deficiency 
(in  addition  to  such  deficiency)  shall  be  so  as- 
sessed, collected,  and  paid,  in  lieu  of  the  50  per 
centum  addition  to  the  tax  provided  in  section 
3612(d)(2). 

(26  U.S.C.  1952  ed.,  Sec.  293.) 

STATEMENT 

The  facts  as  found  by  the  Tax  Court  (R.  76-98) 
can  be  summarized  as  follows: 

Taxpayer  Richard  Douglas  Furnish  (hereafter  re- 
ferred to  as  taxpayer)  resides  in  Hollywood,  Califor- 
nia. During  the  years  involved  he  was  a  doctor  of 
medicine  and  practiced  in  Los  Angeles,  California. 
Taxpayer  Emilie  Furnish  Funk  (hereafter  referred 
to  as  Mrs.  Funk)  resides  in  Arcadia,  California;  she 
is  the  former  wife  of  Furnish.    (R.  79.) 

Taxpayers  were  married  in  1923  at  Omaha,  Ne- 
braska, while  Furnish  was  a  medical  student.  Four 
children  were  born  of  the  marriage.  He  interned  in 
Florida  in  1925  and  practiced  medicine  there  until 
1931,  filed  no  returns  for  1925,  1926,  1927,  1930,  or 
1931,  and  he  filed  returns  for  1928  and  1929  showing 
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no  tax  due.  In  1931  one  of  his  automobiles  was  re- 
possessed. He  and  his  family  then  moved  to  Scobey, 
Montana,  where  he  practiced  for  approximately  two 
years.    (R.  79-80.) 

In  1933,  taxpayers  moved  to  Los  Angeles.  During 
the  following  two  years,  taxpayer  traveled  extensively 
around  the  country,  engaging  in  the  business  of  pro- 
moting and  selling  a  serum  for  the  injection  treat- 
ment of  hernia,  imported  from  Spain,  and  two  other 
products,  one  from  Canada  and  one  from  Japan.  He 
was  away  from  his  family  except  at  Christmas.  Dur- 
ing this  period  his  wife  supported  herself  and  the 
children  in  Los  Angeles  selling  medicine  which  she 
bought  out  of  a  small  inheritance  from  her  father. 
She  lived  in  inexpensive  quarters  that  were  furnished 
with  secondhand  furniture.  She  was  unable  to  keep 
up  the  payments  on  this  furniture,  which  was  re- 
possessed. Taxpayer  then  joined  his  family  in  Los 
Angeles  and  they  moved  to  a  furnished  2-bedroom 
apartment  which  was  rented  for  $35  a  month.  They 
lived  in  that  apartment  for  several  years,  until  tax- 
payer purchased  a  house  at  121  Highland  Avenue. 
He  had  to  borrow  $1,000  in  order  to  make  the  down 
payment.  Title  was  taken  in  the  name  of  his  cousin. 
(R.  80.) 

Taxpayer  began  to  practice  medicine  in  Los  Angeles 
in  1936.  Since  he  was  not  a  member  of  the  Los 
Angeles  County  Medical  Association,  he  had  difficulty 
in  obtaining  hospital  facilities  for  his  patients.  In 
1942  and  1943  he  finally  acquired  interests  in  tv\'0 
hospitals.  He  devoted  long  hours  to  the  practice  of 
medicine  in  Los  Angeles.     (R.  81.) 


Mrs.  Furnish  was  granted  an  interlocutory  decree 
of  divorce  from  taxpayer  in  1944.  For  the  years 
1943-1949,  inclusive,  he  filed  individual  income  tax 
returns.  For  each  of  the  years  1939-1942,  inclusive, 
a  return  was  filed  that  was  signed  by  both  the  tax- 
payers. The  returns  for  1939  and  1940  had  been 
destroyed  and  were  not  available  at  the  time  of  trial. 
The  1941  and  1942  returns  were  presented  in  evi- 
dence. The  signatures  of  both  taxpayers  appear  at 
the  bottom  right  hand  corner  of  the  first  page  of 
these  two  returns  immediately  over  the  following 
printed  instruction:  "If  this  is  a  joint  return  (not 
made  by  agent),  it  must  be  signed  by  both  husband 
and  wife."  However,  in  the  caption  at  the  top  of  the 
first  page  of  these  returns  there  appears  only  the 
name  "Richard  Douglas  Furnish"  over  the  printed 
instructions  to  the  following  effect:  "(Use  given 
names  of  both  husband  and  wife,  if  this  is  a  joint 
return)."  Mrs.  Furnish  is  not  listed  as  a  dependent 
on  these  returns  and  exemptions  were  claimed  in  the 
1941  and  1942  returns  in  the  amounts  of  $1,500  and 
$1,200,  respectively,  the  maximum  amounts  that  were 
allowable  to  both  husband  and  wife  for  those  years. 
She  filed  no  separate  returns  for  the  years  1939-1942, 
inclusive,  and  had  no  separate  income  during  such 
years.    (R.  81-82.) 

The  return  for  each  of  the  years  1939-1942  was 
signed  in  blank  by  Mrs.  Furnish  at  her  husband's 
request,  and  he  thereafter  filled  it  out.  She  did  not 
know  of  the  contents  of  the  return,  nor  was  she  aware 
of  the  fact  that  her  husband  had  received  unreported 
income.  They  were  living  together  as  husband  and 
wife   during   this   period.      In   connection   with   the 
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divorce  proceedings  taxpayers  entered  into  a  property 
settlement  agreement  on  October  27,  1944,  in  which 
the  husband  agreed  to  pay  the  wife  $10,000  at  once 
plus  an  additional  $40,000  at  the  rate  of  $400  a 
month.  He  also  transferred  to  her  his  interest  in  a 
Pontiac  automobile  and  certain  household  objects.  He 
concealed  from  her  the  full  extent  of  his  assets. 
(R.  82.) 

Taxpayer  was  secretive  in  his  financial  transac- 
tions, and  followed  the  practice  of  taking  title  to 
property  in  the  names  of  nominees.  Among  the  rea- 
sons for  such  secretivenes  was  the  state  of  his  rela- 
tionship to  his  wife  and  his  fear  of  lawsuits.    (R.  82.) 

During  the  taxable  years,  taxpayer  purchased  five 
pieces  of  real  property  in  Los  Angeles;  in  each  case, 
title  to  the  property  was  taken  in  the  name  of  an- 
other, his  business  agent  Duelke,  his  aunt  R.  M. 
Scanlon,  one  Ramseyer,  his  former  nurse,  Elodia 
Sullivan  and  a  cousin,  C.  T.  Scanlon.  Taxpayer  fur- 
nished the  funds,  in  cash,  in  one  case,  $25,000  in 
bills  of  small  denominations.  Two  of  the  properties 
(401  North  Vermont  and  Florence  Avenue  and  Cren- 
shaw Boulevard)  were  sold  through  others  and  ar- 
rangements made  for  taxpayer  to  receive  the  proceeds 
in  cash  from  the  nominal  sellers.  Taxpayer  said  that 
he  did  not  want  the  checks  traced  to  him  because  he 
was  allegedly  involved  in  some  lawsuits.  (R.  82-88.) 
The  gains  from  the  sale  of  the  properties  were  re- 
ported by  the  nominal  title  holders.    (R.  88.) 

By  the  use  of  nominees  to  report  the  gains  derived 
from  the  sales  of  the  401  North  Vermont  and  the 
Florence  and  Crenshaw  properties,  petitioner  evaded 
substantial  amounts  of  income  tax.  -The  amount  of 
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taxes  paid  by  such  nominees  with  respect  to  those 
gains  was  substantially  less  than  the  amount  of  taxes 
that  petitioner  would  have  had  to  pay,  had  he  in- 
cluded those  gains  in  his  returns.    (R.  88.) 

Taxpayer  also  caused  nominees  to  purchase  shares 
of  stock  (Thomas  Steel  Company  and  Parkview  Hos- 
pital (R.  84-85,  88) )  for  him,  and  he  failed  to  report 
the  dividends  as  income.  (R.  88;  see  also  R.  100,  240.) 

Taxpayer  followed  the  practice  of  sending  patients' 
checks  to  his  sister  in  Kansas  City  where  she  cashed 
the  checks  and  accumulated  the  currency  for  him. 
Sometime  prior  to  1946  the  accumulated  currency, 
amounting  to  approximately  $25,000,  was  transmitted 
to  him  by  express.  He  continued  the  practice  of  send- 
ing patients'  checks  to  his  sister  to  be  converted  into 
currency,  and  in  the  latter  part  of  1947  his  sister 
personally  transmitted  an  additional  $25,000  in  ac- 
cumulated currency  to  him.    (R.  88-89). 

Taxpayer  consistently  followed  the  practice  of  car- 
rying his  bank  accounts  in  the  names  of  employees 
or  relatives.  The  accounts  carried  in  the  name  of 
Herman  Duelke  bore  a  designation  after  his  name 
of  either  ''business  manager"  or  ''trustee,"  without, 
however,  identifying  taxpayer  as  the  owner  of  the 
accounts ;  taxpayer's  business  address  was  used  as  the 
address  of  Duelke.  Taxpayer  also  maintained  some 
small  accounts  in  the  names  of  relatives.    (R.  89.) 

At  the  start  of  the  investigation  of  his  returns  by 
agents  of  the  Internal  Revenue  Service  in  January 
1949,  taxpayer  stated  to  a  special  agent  of  the  Intel- 
ligence Division  of  the  Internal  Revenue  Service  that 
he  had  never  bought  or  sold  any  real  estate  in  Cali- 
fornia at  any  time,  nor  had  he  asked  anyone  else  for 


the  use  of  his  name  in  the  purchase  or  sale  of  a  parcel 
of  real  estate.  In  fact,  taxpayer  had  engaged  in  nu- 
merous real  estate  transactions  buying  and  selling 
property  through  nominees,  and  at  the  time  of  the 
interview  owned  three  pieces  of  property  held  in  the 
names  of  nominees.  His  1946  tax  return  showed  a 
sale  of  real  property  known  as  the  Bonnie  Brae 
Medical  Building.     (R.  89.) 

During  the  same  interview,  when  confronted  with 
his  1946  income  tax  return  showing  income  from 
rents  from  the  Hinton  Arms  apartment  house,  tax- 
payer stated  to  the  special  agent  that  he  did  not  own 
that  building,  that  it  was  the  property  of  his  business 
manager,  Duelke,  and  that  he  had  leased  it  from 
Duelke.  In  fact,  taxpayer  was  the  real  owner  of  the 
Hinton  Arms  and  Duelke  was  merely  his  nominee. 
(R.  89-90.) 

Duelke  tried  to  install  an  accurate  record  system 
for  taxpayer,  who  would  not  allow  him  to  do  so  and 
inquired  as  to  how,  ''with  130,000,000  people,"  he 
could  be  checked  by  the  Bureau  of  Internal  Revenue. 
During  the  year  1946  taxpayer  told  Duelke  that  he 
had  been  previously  investigated  by  the  Bureau  of 
Internal  Revenue  at  his  office,  and  had  removed  some 
of  his  records  from  his  office  to  his  home.    (R.  90.) 

No  set  of  books  adequately  reflecting  income  was 
maintained  by  taxpayer.  In  the  initial  stages  of  the 
investigation  leading  up  to  the  present  proceedings, 
the  revenue  agents  attempted  to  determine  his  cor- 
rect income  from  payments  disclosed  by  patient 
history  cards  maintained  in  his  office.  It  became 
apparent  to  the  agents  that  not  all  the  cards  were 
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made  available  to  them.  When  questioned  concerning 
this,  taxpayer  stated  to  the  agents  that  certain  files 
were  lost  in  moving  his  office.  Subsequently  he  hired 
an  attorney.  In  August  1949,  at  the  office  of  the 
Intelligence  Division,  this  attorney  stated  that  it  was 
to  the  interest  of  his  client  to  cooperate  with  the 
Government,  that  there  would  be  no  longer  a  claim 
of  lost  files,  and  that  they  were  going  to  have  an 
audit  made  of  his  patient  record  cards  to  determine 
the  amount  of  income  he  had  received  and  would 
present  this  audit  to  the  Government.  All  of  the 
patient  record  cards  were  then  made  available  to  the 
investigating  agents.     (R.  90-91.) 

Taxpayer's  attorney  employed  a  certified  public 
accountant,  Harry  K.  Hill,  to  make  an  audit  for  the 
purpose  of  determining  as  nearly  as  possible  the 
amount  of  gross  income  received  by  taxpayer  from 
his  patients  over  the  years  1939-1948,  inclusive,  as 
disclosed  by  the  patient  record  cards  maintained  in 
his  office.  A  typical  patient  record  card  contained  the 
name  of  the  patient,  the  medical  history  and  treat- 
ment afforded  the  patient,  and  the  amounts  and  dates 
of  payments  made  by  the  patient.  These  cards  were 
used  by  taxpayer's  office  staff  as  the  basis  of  prepar- 
ing bills  sent  out  to  the  patients.    (R.  91.) 

In  making  his  audit  Hill  examined  all  the  patient 
record  cards.  Whenever  he  could  not  reasonably  deter- 
mine from  his  examination  of  any  cards  the  amount 
paid  or  year  of  payment  those  cards  were  segregated. 
The  segregated  cards  were  then  worked  over  sepa- 
rately with  Irma  Wheeler  or  Ruby  Saunders,  office 
employees  of  taxpayer.    Any  cards  which  could  not 
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be  explained  by  them  were  submitted  to  the  taxpayer 
for  clarification.  Irma  Wheeler  had  been  employed 
by  taxpayer  since  1942  for  general  office  work,  with 
duties  which  included  making  entries  on  the  patient 
record  cards  and  billing  patients.  Ruby  Saunders  was 
employed  from  the  latter  part  of  1948  until  1952 
with  similar  duties.  She  installed  a  new  system  of 
making  entries  on  the  cards,  but  she  had  to  be  fa- 
miliar with  the  old  system  in  order  to  bill  patients 
for  charges  incurred  prior  thereto.    (R.  91.) 

Upon  the  completion  of  the  Hill  audit  in  June  1950, 
it  was  turned  over  to  the  Internal  Revenue  Service  by 
taxpayer's  attorney.  A  special  agent  checked  Hill's 
work  papers  with  the  transcript  he  had  made  from 
approximately  3,000  patient  record  cards  which  had 
been  made  available  to  him  in  the  initial  stages  of 
the  investigation.  The  special  agent  also  took  the 
work  papers  to  taxpayer's  office  to  make  test  checks 
against  patient  record  cards  which  had  not  previ- 
ously been  made  available  to  the  Government.  The 
special  agent  consulted  with  Irma  Wheeler,  Ruby 
Saunders,  or  taxpayer  whenever  there  was  an  am- 
biguity in  a  particular  card.  Of  approximately  3,900 
cards  checked  by  the  special  agent  against  the  Hill 
audit  only  a  few  discrepancies  were  noted,  and  these 
were  of  a  comparatively  minor  character  and  gen- 
erally were  in  favor  of  taxpayer.    (R.  92.) 

In  making  test  checks  of  the  Hill  audit  against  the 
cards  previously  withheld,  the  special  agent  in  general 
made  samplings  based  upon  an  arbitrary  selection  of 
certain  letters  of  the  alphabet.  Thus,  in  transfer  file 
No.  1  he  checked  75  cards  in  the  letters  A  and  B, 
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of  which  there  were  700,  and  did  not  check  the  rest 
of  the  alphabet;  in  transfer  file  No.  2  he  checked  200 
cards  in  the  letter  P,  of  which  there  were  1,200,  and 
did  not  check  the  rest  of  the  alphabet;  in  transfer 
file  No.  2A  he  checked  150  cards  in  the  letter  E,  of 
which  there  were  1,300,  and  did  not  check  the  rest 
of  the  alphabet;  in  transfer  file  No.  3  he  checked  200 
cards  in  the  letters  A  and  C,  of  which  there  were 
600,  and  did  not  check  the  rest  of  the  alphabet;  in 
transfer  file  No.  4  he  checked  150  cards  at  random, 
of  which  there  were  between  1,200  and  1,300;  in 
transfer  file  No.  4A  he  checked  50  cards  at  random, 
of  which  there  were  between  900  and  1,000;  in  trans- 
fer file  No.  5  he  checked  75  cards  at  random,  of  which 
there  were  500.    (R.  92-93.) 

The  gross  receipts  derived  by  taxpayer  from  his 
medical  practice  for  the  years  1939-1948,  as  reported 
in  his  income  tax  returns,  and  the  gross  receipts  dis- 
closed by  the  patient  record  cards  according  to  the 
Hill  audit  were  as  follows: 


Gross  Receipts 

Gross  Receipts 

Year 

Reported 

per  Hill  Audit 

1939 

Return  Unavailable 

$17,720.88 

1940 

Return  Unavailable 

27,734.16 

1941 

$20,826.00 

48,685.06 

1942 

25,642.00 

66,252.56 

1943 

21,374.46 

106,558.90 

1944 

26,521.50 

107,230.58 

1945 

41,188.31 

93,621.83 

1946 

55,493.08 

141,542.82 

1947 

32,821.11 

110,695.16 

1948 

57,330.03 

81,892.84 

The  actual  gross  receipts  from  patients  were  not  less 
than  those  shown  by  the  Hill  audit.    (R.  93.) 
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In  determining  the  deficiencies  for  the  years  1941- 
1948,  inclusive,  the  Commissioner  included  in  gross 
income  the  gross  receipts  from  patients  as  shown  in 
the  Hill  audit,  and  unreported  dividends,  interest, 
and  gains  from  the  sale  of  properties.  From  these 
receipts  he  deducted  claimed  expenses  and  such  un- 
claimed expenses  as  were  found  in  the  course  of  the 
examination  of  the  income  tax  returns,  and  thus  ar- 
rived at  net  income.  For  the  years  1939  and  1940, 
since  claimed  expenses  could  not  be  ascertained  be- 
cause returns  and  expense  records  were  not  available, 
net  income  was  determined  by  applying  to  gross  re- 
ceipts for  these  2  years  shown  in  the  Hill  report  the 
average  percentage  of  net  income  from  profession  to 
gross  receipts  from  profession  based  on  the  2  suc- 
ceeding years,  1941  and  1942.    (R.  93-94.) 

In  determining  the  deficiency  for  the  year  1949, 
the  Commissioner  added  to  the  net  income  reported 
by  taxpayer  $2,936.85  for  unreported  dividends, 
$863.15  for  unreported  interest,  $5,655.59  for  under- 
statement of  net  profit  from  profession,  and  $100  for 
a  disallowed  tax  deduction.  He  allowed  additional 
deductions  of  $67.58  for  interest  paid  and  $120  be- 
cause of  a  mathematical  error  in  the  return.  (R. 
94.) 

The  amounts  of  net  income  as  reported  for  the 
years  1939-1949  and  as  determined  by  the  Commis- 
sioner are  as  follows   (R.  94-95) : 
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Net  Income  Net  Income  Determined 

Year  Reported  by  the  Commissioner 

1939  $  4,555.56  $  12,681.05 

1940  5,615.83  20,093.99 

1941  7,632.84  35,137.76 

1942  8,477.53  48,753.90 

1943  6,884.68  49,174.25 

1944  12,134.10  94,601.66 

1945  19,950.18  80,225.42 

1946  18,212.16  126,627.00 

1947  115.81  84,342.75 

1948  17,828.99  97,874.95 

1949  35,950.50  45,318.51 

The  Commissioner  thus  did  not  use  the  net  worth 
method  to  determine  taxpayer's  true  income,  but  in- 
stead determined  taxpayer's  income  from  specific  tax- 
able sources,  professional  receipts,  dividends,  interest 
and  gains  from  sale  of  properties.    (R.  93-94.) 

A  net  worth  statement  purportedly  reflecting  as- 
sets, liabilities,  and  nondeductible  expenses  of  tax- 
payer for  the  years  1939-1948  was  prepared  by  an- 
other accountant  employed  by  him.  That  net  worth 
statement  was  presented  in  evidence  on  behalf  of 
taxpayer  as  correctly  disclosing  net  income  for  those 
years  as  follows  (R.  95) : 

1939 $30,773.28 

1940 58,541.04 

1941 55,529.22 

1942 56,770.86 

1943 55,685.22 

1944.... 19,728.82 

1945 53,847.59 

1946 50,666.92 

1947 74,389.45 

1948 73,922.44 
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The  accountant  who  prepared  the  net  worth  state- 
ment made  an  extensive  search  to  determine  all  of 
the  investments  made  by  taxpayer,  and  received  some 
help  from  him.  All  items  of  property  discovered  by 
him  or  the  Government  agents  are  included  in  the  net 
worth  statement.  However,  the  amount  of  cash  on 
hand  shown  on  the  net  worth  statement  is  based,  at 
lease  as  of  January  1,  1939,  and  as  of  the  end  of  the 
years  1939,  1940,  and  1941,  upon  statements  made 
to  him  by  taxpayer.  (R.  96-97.)  The  net  worth 
statement  showed  cash  on  hand  as  follows  (R.  97) : 

January  1,  1939 .- --  $  46,000 

December  31,  1939 71,000 

December  31,  1940 111,000 

December  31,  1941.... 142,943 

December  31,  1942 175,443 

December  31,  1943 184,143 

December  31,  1944 106,943 

December  31,  1945 125,163 

December  31,  1946 96,563 

December  31,  1947.- 2,063 

December  31,  1948 36,649 

The  Commissioner's  method  of  determining  net  in- 
come is  more  accurate  than  the  net  worth  method  in 
the  circumstances  of  this  case;  the  Commissioner's 
determinations  of  net  income  for  the  years  involved 
are  correct.    (R.  97.) 

In  his  return  for  each  of  the  years  1944,  1945,  and 
1948,  taxpayer  omitted  gross  income  received  by  him 
during  such  year  that  was  in  excess  of  25  per  cent  of 
the  gross  income  stated  in  the  return.  After  a  plea 
of  nolo  contendere,  taxpayer  was  convicted  by  the 
District  Court,  Southern  District  of  California,  Cen- 
tral Division,  on  two  counts  for  violations  of  Section 
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145(b),  Internal  Revenue  Code  of  1939,  such  counts 
representing  the  years  1947  and  1948.    (R.  98.) 

The  Tax  Court  concluded  with  the  finding  that  the 
returns  of  the  taxpayers  for  the  years  1939-1942, 
inclusive,  and  the  returns  of  taxpayer  Furnish  for 
the  years  1943-1948,  inclusive,  were  false  and  fraud- 
ulent with  intent  to  evade  tax,  and  a  part  of  the  de- 
ficiency determined  for  each  of  the  years  1939-1948, 
inclusive,  is  due  to  fraud  with  intent  to  evade  tax. 
Such  fraud  was  that  of  taxpayer  Furnish  alone. 
(R.  98.) 

As  to  the  question  of  whether  the  returns  for  1939 
through  1942  were  joint  or  only  the  separate  return 
of  taxpayer,  the  Tax  Court,  in  its  opinion,  found  that 
the  returns  were  signed  by  Mrs.  Funk,  were  intended 
to  be  and  were  in  fact  joint  returns.  (R.  106-107.) 
The  income  shown  on  the  returns  from  taxpayer's 
medical  practice  was  community  property  under  Cali- 
fornia law,  and  this  income  had  to  be  reported  either 
in  its  entirety  in  a  joint  return,  or  Mrs.  Funk  could 
report  her  half  in  a  separate  return.  She  did  not  file 
any  separate  returns  for  the  years  1939-1942.  (R. 
107.)  Her  contention  that  she  signed  under  duress 
was  rejected  by  the  Tax  Court  as  based  on  insufficient 
evidence.  (R.  108-109.)  Accordingly  the  Tax  Court 
held  that  the  returns  filed  for  the  years  1939-1942, 
inclusive,  were  joint  returns  of  taxpayers,  and  that 
each  of  them  is  jointly  and  severally  liable  for  the 
deficiencies  and  additions  to  tax  for  fraud  determined 
by  the  Commissioner  for  those  years.    (R.  109.) 


1.7 
SUMMARY  OF  ARGUMENT 

I.  The  Tax  Court  correctly  upheld  the  Commis- 
sioner's determination  of  deficiencies  for  each  of  the 
taxable  years  1939  through  1949.  The  findings  of  the 
Tax  Court  are  supported  by  evidence  and  are  not 
clearly  erroneous.  Taxpayer  concedes  that  he  grossly 
understated  his  taxable  income  for  eleven  successive 
years  and  that  his  aggregate  actual  income  was  at 
lease  five  times  as  much  as  he  reported.  The  Com- 
missioner has  determined  a  larger  aggregate,  year 
by  year,  which  clearly  reflects  taxpayer's  actual  in- 
come for  each  year.  The  Commissioner's  determina- 
tion is  based  upon  direct  proof  of  taxpayer's  actual 
income  from  several  sources.  The  exact  amounts  of 
income  from  interest,  dividends  and  capital  gains  on 
real  estate  are  not  disputed  and  the  amount  of  tax- 
payer's professional  expenses  is  likewise  undisputed. 
The  only  issue  in  the  case  is  whether  the  determina- 
tion of  the  taxpayer's  gross  professional  receipts  is 
supported  by  evidence. 

This  determination  is  based  upon  an  extensive 
audit  by  taxpayer's  accountant  of  gross  receipts  from 
patients,  furnished  to  the  Commissioner  by  taxpayer 
expressly  for  the  purpose  of  showing  his  gross  re- 
ceipts. The  accountant  made  a  complete  examination 
of  all  the  patient  record  cards,  in  taxpayer's  ofRce, 
aided  by  consultation  with  taxpayer's  two  office  em- 
ployees, familiar  with  the  records,  and  with  taxpayer 
himself.  Taxpayer  is  precluded  from  attacking  the 
determination  based  on  his  own  audit.  On  ordinary 
rules  of  evidence  applicable  to  tax  cases,  the  Com- 
missioner was  entitled  to  accept  the  taxpayer's  au- 
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thorized  audit  as  admitted  proof  of  his  actual  gross 
professional  income. 

Even  if  the  audit  were  not  furnished  by  taxpayer 
himself,  it  amply  supports  the  determination,  since 
it  was  carefully  checked  by  a  revenue  agent,  who  also 
consulted  with  the  taxpayer's  employees,  and  when- 
ever they  could  not  answer  any  question  on  a  par- 
ticular card,  the  agent  took  it  up  with  the  taxpayer 
himself. 

Taxpayer's  attack  upon  the  determination  of  his 
income  is  without  substance.  The  net  worth  state- 
ment, upon  which  taxpayer  mainly  relies,  is  accurate 
only  as  a  determination  that  taxpayer's  income  was 
not  less  than  the  amount  shown  by  use  of  the  method. 
It  falls  before  a  computation  made  from  taxpayer's 
actual  records  which  shows  that  the  income  is  larger 
than  shown  by  the  net  worth  method.  Moreover,  in 
this  case  the  accuracy  of  the  net  worth  statement 
depends  upon  taxpayer's  unsupported  assertions  of 
opening  cash  and  subsequent  accumulations  of  cash, 
which  constitute  48  per  cent  of  the  total  assets  shown 
on  the  net  worth  statement.  Hence,  the  net  worth 
statement  cannot  rebut  the  direct  and  positive  proof 
of  actual  income  shown  by  the  audit  of  taxpayer's 
records  aided  by  those  familiar  with  the  records,  in- 
cluding taxpayer  himself.  The  Commissioner  did  not 
accept  the  net  worth  statement  as  an  accurate  state- 
ment of  taxpayer's  assets,  nor  can  the  Commissioner 
be  compelled  to  accept  a  taxpayer's  net  worth  state- 
ment. On  the  contrary,  the  Commissioner  is  author- 
ized by  statute  to  select  the  method  that  clearly  re- 
flects income,  and  he  is  authorized  to  reject  unsup- 
ported assertions  of  cash  accumulations. 
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The  taxpayer's  claim  that  the  audit  was  defective 
because  some  of  the  records  were  ambiguous  is  an- 
swered by  the  fact  that  the  audit  is  not  based  upon 
the  records  alone  but  upon  the  records  and  the  inter- 
pretation of  the  records  by  the  persons,  including 
taxpayer  himself,  familiar  with  the  records.  Tax- 
payer's further  contention  that  the  audit  is  defective, 
because  taxpayer  was  ill  for  four  months  in  one  year 
and  that  it  was  impossible  for  him  to  do  as  much 
business  as  the  audit  showed,  is  not  based  upon  any 
established  facts  but  only  upon  unsworn  assertions  of 
the  taxpayer,  not  directly  testified  to  at  the  hearing. 

II.  The  Tax  Court  correctly  found  that  taxpayer 
filed  a  false  and  fraudulent  return  with  intent  to 
evade  taxes  for  each  of  the  years  1939  through  1948 
so  that  the  assessment  and  collection  of  deficiencies 
of  the  tax  years  is  not  barred  by  the  statute  of 
limitations  and  taxpayer  is  subject  to  the  additional 
tax  provided  by  Section  293(b). 

The  findings  of  fraud,  on  which  the  statute  of 
limitations  and  additional  taxes  rest,  are  amply  sup- 
ported by  undisputed  evidence  of  a  repeated  pattern 
of  gross  understatements  of  income  for  ten  succes- 
sive years,  concealment  of  income  and  admissions  of 
the  taxpayer.  This  evidence  is  more  than  sufficient  to 
support  the  finding  of  fraud.  None  of  the  cases  cited 
by  the  taxpayer  are  in  point.  The  proof  of  fraud  does 
not  depend  upon  Duelke's  credibility;  but  Duelke's 
credibility  in  any  event  is  not  before  this  Court,  and 
his  credibility  is  supported  by  the  record.  The  dis- 
position of  the  criminal  charges  is  irrelevant. 

III.  The  Tax  Court  correctly  held  that  the  returns 
filed  for  1939  through  1942  were  joint  returns  of  the 
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husband  and  wife  making  each  liable  for  any  de- 
ficiencies with  respect  thereto  under  Section  51(b) 
of  the  1939  Code.  The  facts  on  this  branch  of  the 
case  are  not  in  dispute.  The  appeal  is  based  solely 
on  the  ground  that,  as  a  matter  of  law,  a  wife  who 
signs  a  joint  return  cannot  be  held  liable  for  any 
deficiencies,  based  on  fraud,  in  the  absence  of  fraud 
on  her  part.  Section  51(b)  of  the  1939  Code,  how- 
ever, imposes  joint  and  several  liability  for  all  de- 
ficiencies upon  both  husband  and  wife,  signing  a 
joint  return,  regardless  of  participation  in,  or  knowl- 
edge of,  fraud.  Section  51(b)  was  expressly  changed 
in  1938  to  impose  such  joint  and  several  liability, 
after  a  decision  by  this  Court  construing  the  prior 
statute  as  not  providing  for  such  joint  and  several 
liability.  Since  the  1938  Act,  the  Third,  Fifth  and 
Sixth  Circuits  have  squarely  held  that  a  wife  is  liable 
for  all  deficiencies,  including  the  additions  of  fraud, 
regardless  of  her  participation  in  or  knowledge  of  the 
fraud.  It  is  administratively  impossible  to  draw  a 
line  based  on  the  degree  of  the  wife's  knowledge  or 
lack  of  knowledge  of  her  husband's  fraud  or  her  bene- 
fits therefrom.  Moreover,  the  liability  imposed  by 
Section  51(b)  is  the  established  civil  liability  of 
general  partners  or  cosigners  for  each  other's  acts. 

ARGUMENT 

I 

The  Tax  Court  Correctly  Upheld  The  Commissioner's 
Determination  Of  Deficiencies  For  Each  Of  The  Tax- 
able Years  1939  Through  1949 

A  review  of  the  detailed  findings  and  the  carefully 
reasoned  opinion  of  the  Tax  Court  demonstrates  that 
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its  decision  is  correct,  its  findings  are  supported  by 
evidence  and  are  not  clearly  erroneous.  Pool  v.  Com- 
missioner, 251  F.  2d  233,  247  (C.A.  9th),  certiorari 
denied,  356  U.S.  938,  rehearing  denied  356  U.S.  978. 

A.    Taxpayer  concedes  that  he  grossly  understated 
his  taxable  income  for  eleven  successive  years 

The  deficiencies  in  question  cover  eleven  successive 
calendar  years,  from  1939  through  1949.  Taxpayer 
does  not  contest  the  deficiency  determination  for  1949 
and  further  concedes  a  gross  understatement  of  tax- 
able income  for  each  of  the  other  ten  years.  Tax- 
payer's reported  income  for  the  ten-year  period,  1939- 
1948,  ranged  from  $4,555  in  1939  to  $17,828  in  1948 
for  a  total  reported  income  for  this  period  of  $101,- 
407.  This  reported  income  is  admittedly  not  a  true 
statement  of  income  for  any  one  of  these  years.  Tax- 
payer now  admits  that  his  aggregate  actual  income 
for  this  ten-year  period  was  at  least  five  times  as 
much  as  he  reported,  or  $529,854.  (Br.  12.)^  The 
Commissioner  has  determined  a  larger  aggregate  of 
$649,512.     (R.  99.)"    The  year  by  year  comparison 


^  This  is  the  original  net  worth  figure  supplied  by  the  tax- 
payer. (Ex.  1;  R.  126.)  The  Tax  Court  corrected  it  to 
$590,646  by  adding  adjustments  developed  at  the  hearing. 
(R.  100.) 

-  While  the  difference  between  the  aggregate  net  income 
for  this  period  as  determined  by  the  Commissioner  and  as 
claimed  by  the  taxpayer  is  $120,000,  the  difference  in  tax 
deficiencies  is  nearly  twice  as  much,  because  the  taxpayer,  in 
reconstructing  his  income  by  a  net  worth  analysis  has, 
largely  through  variations  in  the  item  of  cash  on  hand,  dis- 
tributed his  income  evenly  through  the  years.  Thus,  the 
deficiencies   asserted    by   the    Commissioner   for    the    eleven 


22 

of  the  taxpayer's  reported  net  income,  the  Commis- 
sioner's determination  and  taxpayer's  reconstruction 
of  net  income  is  set  forth  in  the  statement  of  facts, 
supra.  As  we  shall  show  below,  taxpayer  by  his  au- 
thorized agents  admitted  that  the  Commissioner's 
determination  of  the  greater  amount  clearly  reflected 
his  actual  income. 

B.    The   Commissioner's   determination   clearly   re- 
flects taxpayer's  income 

1.     The  item  of  income  in  controversy  is  tax- 
payer's gross  prof essional  income 

The  foregoing  differences  between  the  Commis- 
sioner's determination  of  taxpayer's  income  and  the 
taxpayer's  presently  claimed  income  rest  upon  the 
determination  of  the  taxpayer's  gross  professional 
income,  since  the  correct  amount  of  taxpayer's  in- 
come for  each  of  the  years  in  qupestion  from  other 
sources  is  not  in  dispute.  These  other  sources  include 
interest,  dividends,  and  capital  gains  on  real  estate 
transactions,  for  a  total  of  $70,351  for  the  eleven- 
year  period.^  The  amount  of  the  taxpayer's  profes- 
sional expenses  are  undisputed  since  the  Commis- 
sioner allowed  all  claimed.  (R.  374.)  The  issue  in 
this  case  thus  reduces  itself  to  the  question  whether 
the   determination   of   the   taxpayer's   gross   profes- 


I 


years  amount  to  $332,780  plus  additions  for  fraud  of 
$168,477  for  a  total  of  $501,257.  (R.  16,  28-29.)  Taxpayer 
admits  deficiencies  of  $196,620  plus  additions  for  fraud,  if 
the  findings  of  fraud  are  upheld,  of  $100,392  for  a  total  of 
$297,012  (Br.  18)  or  a  difference  of  $204,245. 

^  Dividends  are  shown  at  R.  23,  24,  25,  26  and  40 ;  interest, 
at  R.  40 ;  and  capital  gains,  at  R.  45,  48. 
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sional  receipts  by  the  Tax  Court  is  supported  by  the 
evidence. 

2.  The  Commissioner' s  determination  of  the 
taxpayer's  gross  professional  income  is  based 
upon  the  taxpayer's  oavn  audit 

It  is  difficult  to  see  how  the  taxpayer  here  can 
object  to  the  determination  that  has  been  made,  for 
it  is  based  upon  an  audit  furnished  to  the  Commis- 
sioner by  the  taxpayer  himself.  When  the  taxpayer 
was  first  approached  by  revenue  agents,  he  claimed 
that  he  did  not  have  all  of  the  records  that  would 
show  his  income  from  payments  received  from  his 
patients.  (Br.  10;  R.  90.)  But  in  August,  1949,  the 
taxpayer's  attorney  agreed  to  supply  all  of  the  records 
and  furthermore  stated  (R.  357)  — 

that  there  would  be  no  longer  a  claim  that  there 
were  files  lost,  and  that  they  were  going  to  make 
an  audit  of  the  record  cards,  patient  record  cards, 
in  order  to  determine  the  amount  of  income  Dr. 
Furnish  had  received  and  would  present  this 
audit  to  the  Government. 

This  audit  was  subsequently  made  by  the  tax- 
payer's own  accountant,  Harry  K.  Hill,  a  certified 
public  accountant,  and  turned  over  to  the  Govern- 
ment by  taxpayer's  authorized  attorney  in  June,  1950, 
at  a  conference  at  which  the  accountant  was  present 
and  explained  his  audit.  (R.  358-360.)^  The  audit 
was  an  extensive  one,  based  upon  the  accountant's 
complete  examination  of  all  the  patient  record  cards 


-*  Hill  did  not  testify  at  the  hearing  before  the  Tax  Court 
because  he  v.-as  ill  and  the  time  of  his  recoveiy  was  indefi- 
nite.   (R.  395-396.) 
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in  taxpayer's  office,  aided  by  consultation  with  tax- 
payer's two  assistants,  who  were  familiar  with  the 
records  and  with  taxpayer  himself.  (R.  101,  460, 
472.)  Taxpayer  is  precluded  from  attacking  the 
determination  based  on  his  own  audit.  Anderson  v. 
Commissioner,  250  F.  2d  242,  248  (C.A.  5th).  On 
ordinary  rules  of  evidence,  this  admission  is  sufficient 
to  support  a  finding  by  the  trier  of  the  facts,  that  his 
income  was  as  so  stated.  IV  Wigmore  on  Evidence 
(Third  ed.),  Sec.  1078.   As  Wigmore  declares: 

He  who  sets  another  person  to  do  an  act  in 
his  stead  as  agent  is  chargeable  in  substantive 
law  by  such  acts  are  are  done  under  that  au- 
thority ;  so  too,  properly  enough,  admissions  made 
by  the  agent  in  the  course  of  exercising  that  au- 
thority have  the  same  testimonial  value  to  dis- 
credit the  party's  present  claim  as  if  stated  by 
the  party  himself. 

There  is  no  question  that  the  audit  in  this  case  was 
authorized  by  the  taxpayer. 

No  different  rule  is  applicable  to  a  tax  case.  Thus, 
the  Fourth  Circuit  in  Burka  v.  Commissioner,  179  F. 
2d  483,  upheld  a  deficiency  determination,  where  the 
Commissioner  had  adopted  the  audit  by  taxpayer's 
accountant  of  bank  deposits  and  sales  slips  to  deter- 
mine gross  income  from  the  taxpayer's  laundry  busi- 
ness. 

3.     The  audit  amply  supports  the  determination, 
even  if  it  were  not  supplied  by  the  taxpayer 

When  the  revenue  agents  received  the  audit  of 
taxpayer's  gross  receipts  made  by  his  accountant, 
Agent  Ness  carefully  checked  it,  sampling  3,900  of 
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the  20,000  cards.  (R.  360,  364,  369.)  The  special 
agent  also  consulted  with  the  taxpayer's  two  office 
cmploj^ees  who  were  familiar  with  the  records;  and 
whenever  they  could  not  answer  any  question  on  a 
particular  card,  the  special  agent  took  it  up  with 
the  taxpayer  himself.  (R.  101,  401,  406.)  As  the 
special  agent  testified  (R.  406)  : 

*  *  *  we  consulted  freely  with  Rose  Saunders 
and  Irma  Wheeler  in  the  office,  and  with  Dr. 
Furnish  when  he  was  available,  and  when  these 
questions  arose  at  that  time,  we  consulted  with 
whoever  was  available  and  we  determined  what 
that  card  reflected. 

The  agent's  sampling  disclosed  some  discrepancies  be- 
tween the  audit  as  made  by  taxpayer's  accountant 
and  the  records,  but  these  discrepancies  were  gener- 
ally in  favor  of  the  taxpayer  and  were  accepted  un- 
changed by  the  Commissioner.  (R.  92,  435.)  The 
case  at  bar  is  a  simple  one  in  which  the  taxpayer's 
true  income,  grossly  understated  in  his  returns,  ha.s 
been  determined  by  establishing  the  actual  income 
received  by  the  taxpayer  from  his  several  sources  of 
income.  Only  one  source  of  income  is  in  dispute, 
namely  his  gross  professional  receipts,  but  these  have 
been  established  from  his  own  records,  by  his  own 
accountant,  aided  by  the  taxpayer  himself  and  his 
own  employees.  In  short,  this  case  is  one  in  which 
the  Commissioner  has  determined  the  taxpayer's  in- 
come to  be  what  he  said  it  was. 
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4.     Taxpayer's  attack  upon  the  determination  of 
his  true  income  is  without  substance 

(a)     The    net    worth    statement    does    not 
clearly  reflect  income 

The  taxpayer  has  placed  his  main  attack  upon  the 
Commissioner's  determination  of  his  income,  upheld 
by  the  Tax  Court,  on  the  contention  that  the  net 
worth  analysis  of  taxpayer's  income,  prepared  by 
another  accountant,  more  accurately  reflects  the 
taxpayer's  income  than  does  income  as  shown  by  the 
audit  (Br.  20-22.)  The  attack  fails  because  a  net 
worth  reconstruction  of  income  is  not  direct  proof 
of  income,  whereas  the  audit  is  direct  proof  of  actual 
income  from  the  original  entries.  See  Becheili  v. 
Hojferbert,  111  F.  Supp.  63   (Md.). 

It  is  hardly  necessary  to  labor  the  point  that  a  net 
worth  statement  is  a  reconstruction  of  income  based 
upon  circumstantial  evidence,  dependent  upon  a  dis- 
covery of  all  assets  from  which  the  existence  of  in- 
come can  be  inferred,  useable  where  no  adequate,  or 
only  false  records  are  available.  Holland  v.  United 
States,  348  U.  S.  121;  Remmer  v.  United  States,  205 
F.  2d  277,  287  (C.A.  9th),  reversed  on  other  grounds, 
347  U.  S.  450.  A  critical  item  in  a  net  worth  re- 
construction of  income  is  cash — opening  cash  and 
subsequent  cash  accumulations.  This  cash  item  is 
especially  critical  in  the  case  at  bar,  since  the  net 
worth  statement  shows  on  its  face  that  opening  cash 
and  cash  accumulations  for  the  eleven-year  period 
constituted  48  per  cent  of  total  assets.  The  critical 
amount  of  cash  is  not  established  here  by  any  inde- 
pendent evidence,  as  required  by  the  decided  cases. 


27 

Holland  v.  United  States,  supra,  Friedberg  v.  United 
States,  348  U.  S.  142;  Anderson  v.  Commissioner, 
250  F.  2d  242  (C.A.  5th).  Taxpayer's  claim  of  cash 
was  not  established  by  any  records  whatever.  (R. 
242-244,  249,  382.)  Indeed,  taxpayer's  accountant 
testified  that  he  had  no  way  at  all  of  verifying  the 
taxpayer's  statement  of  his  opening  cash  in  the  sub- 
stantial amount  of  $46,000  (R.  353,  376);  and  the 
estimated  amounts  of  subsequent  accumulations  of 
cash,  furnished  to  the  accountant  by  the  taxpayer, 
had  to  be  revised  by  the  accountant  in  the  light  of 
known  expenditures  (R.  244-245).  The  net  worth 
statement  is  thus  nothing  more  than  taxpayer's  as- 
sertion of  his  gross  income,  not  made  under  oath  or 
subject  to  cross-examination;  and  uncorroborated  by 
any  cash  records  of  bank  deposits  or  other  methods 
of  keeping  the  alleged  cash.  It  is  not  competent  proof 
and  it  certainly  cannot  rebut  the  evidence  of  income 
shown  by  an  audit  of  taxpayer's  records,  aided  by 
those  familiar  with  the  records,  including  taxpayer 
himself.    Smith  v.  United  States,  348  U.  S.  147. 

Contrary  to  taxpayer's  assertions  (Br.  21-22)  the 
Commissioner  did  not  accept  the  net  worth  statement 
as  an  accurate  statement  of  the  taxpayer's  assets. 
On  the  contrary,  as  Agent  Ness  testified,  had  the 
Government  intended  to  rely  upon  the  net  worth 
statement,  it  would  have  made  ''a  close  inquiry  on 
the  cash  figures."  (R.  428.)  Plainly,  the  Commis- 
sioner cannot  be  compelled  to  accept  a  net  worth 
analysis,  and  he  is  as  a  matter  of  law  and  reason 
authorized  to  determine  taxpayer's  income  from  his 
records  rather  than  from  his  unsworn  assertions. 
Miller  v.  Commissioner,  237  F.  2d  830  (C.A.  5th). 
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In  the  Miller  case,  the  precise  contention  of  tax- 
payer here  was  rejected  by  the  court  on  the  two-fold 
ground  that  (a)  the  Commissioner  has  statutory  dis- 
cretion under  Section  41  of  the  1939  Code,  supra,  to 
select  the  method  that  clearly  reflects  income,  and 
(b)  the  net  worth  method  depends  upon  taxpayer's 
assertion  of  past  cash  accumulations  which  the  Com- 
missioner need  not  accept.  In  this  case,  as  in  the 
Miller  case,  the  Tax  Court  properly  rejected  tax- 
payer's claim  of  opening  cash.    (R.  100.) 

(b)     There  are  no  errors  in  the  audit  ■'M 

The  taxpayer's  second  ground  of  objection  to  the 
determination  based  upon  the  audit  of  his  records  is 
that  some  of  the  records  are  ambiguous.  Thus  the 
taxpayer  says  (Br.  23) : 

To  rely  on  the  method  used  by  the  respond- 
end  to  determine  the  taxable  income  of  the  peti- 
tioner would  be  resorting  to  conjecture  and  sur- 
mise of  the  worst  order.  It  is  clear  from  the 
testimony  of  witnesses  who  were  familiar  with 
the  records  of  the  petitioner  that  one  could  not 
determine  from  an  inspection  of  the  record 
whether  an  item  was  paid  or  whether  the  patient 
was  merely  given  a  credit  without  any  payment 
having  been  made. 

But  the  short  answer  to  this  contention  is  that  the 
Hill  audit  and  the  check  made  by  Agent  Ness  did  not 
rely  upon  the  records  alone,  but  upon  the  records  and 
the  interpretation  of  the  records  by  the  persons,  in- 
cluding taxpayer  himself,  familiar  with  the  records. 
All  of  taxpayer's  argument  about  wavy  lines  and 
other  symbols  on  the  cards  is  beside  the  point;  the 
office  employees  knew  what  each  card  meant  (R.  462- 
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463,  473) ;  and  they  were  freely  consulted  by  both 
Hill  and  Agent  Ness. 

(c)      The  other  objections  are  unsupported  by  any  evidence 

Taxpayer  makes  two  last  points  in  his  attack  on 
the  deficiency  determination,  neither  of  which  is 
based  upon  established  facts;  namely,  that  the  tax- 
payer did  not  practice  medicine  for  four  months  in 
1944,  and  that  it  was  not  possible  for  the  taxpayer 
to  do  as  much  business  as  the  Hill  report  showed. 
(Br.  24.)  These  are  not  established  facts,  but  asser- 
tions reportedly  made  by  the  taxpayer  to  a  witness; 
they  were  not  testified  to  directly  by  the  taxpayer, 
or  anyone  else  having  competent  knowledge  of  the 
facts,  directly  at  the  hearing  under  oath  and  subject 
to  cross-examination.  Obviously,  this  sort  of  ''proof" 
proves  nothing  except  that  the  assertions  were  made. 
See  Meier  v.  Commissioner,  199  F.  2d  392  (C.A.  8th). 
As  the  Tax  Court  stated  in  its  summary  of  the  evi- 
dence (R.  100-102),  the  determination  of  the  tax- 
payer's actual  income  is  based  upon  an  extensive 
audit  made  by  an  agent  of  the  taxpayer  and  presented 
to  the  Commissioner  by  the  taxpayer  for  the  express 
purpose  of  showing  his  gross  income.  It  thus  fur- 
nished ''strong  support"  for  the  Commissioner's  de- 
termination. (R.  101.)  The  Commissioner,  however, 
did  not  let  the  matter  rest  there.  His  agents  checked 
the  audit  against  the  cards,  aided  by  taxpayer  him- 
self and  his  employees.  As  the  Tax  Court  rightly 
concluded  (R.  101)  : 

In  these  circumstances,  the  Hill  report  is  power- 
ful evidence  that  petitioner  received  the  amount 
of  the  fees  shown  therein. 
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II 

The  Tax  Court  Correctly  Found  That  Taxpayer  Filed 
A  False  And  Fraudulent  Return  With  Intent  To 
Evade  Taxes  For  Each  Of  The  Years  1939  Through 
1948  So  That  The  Assessment  And  Collection  Of  De- 
ficiencies Of  The  Tax  Years  Is  Not  Barred  By  The 
Statute  Of  Limitations  And  Taxpayer  Is  Subject  To 
The  Additional   Tax  Provided  By  Section  293(b) 

The  findings  of  fraud,  on  which  the  bar  of  the 
statute  of  Hmitations  and  additional  taxes  rest,  are 
amply  supported  by  undisputed  evidence  of  a  re- 
peated pattern  of  gross  understatements  of  income 
for  ten  successive  years, '^  concealment  of  income  and 
admissions  of  the  taxpayer.  Even  with  the  elimin- 
ation of  capital  gains  and  stock  dividends,  alleged  to 
be  innocent  errors  (Pet.  Br.  28-29),  the  taxpayer 
concedes,  as  noted  above,  gross  undertatements  of 
other  income,  and  the  Commissioner  has  proved  more 
than  taxpayer  now  admits.  It  is  not  necessaiy  on 
the  fraud  issue  for  the  Government  to  prove  the  exact 
amounts  of  unreported  income.  Remmer  v.  United 
States,  supra. 

The  fact  of  unreported  income  for  ten  successive 
years  is  alone  sufficient  evidence  to  support  the  find- 
ing of  fraud.  Holland  v.  United  States,  supra;  Be 
er  V.  Commissioner  (C.A.  7th),  decided  July  1,  1958 
(58-2  U.S.T.C,  par.  9650)  (7  years);  Harber  v. 
Commissioner,  249  F.  2d  143  (C.A.  6th)  (7  years), 
certiorari  denied,  355  U.  S.  955;  Anderson  v.  Com- 
missioner, 250  F.  2d  242  (C.A.  5th)  (4  years) ; 
Schwarzkopf  v.  United  States,  246  F.  2d  731   (C.A. 
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^  The  Tax  Court  found  no  fraud  for  1949.    (R.  105.) 
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3d)  (6  years) ;  Harris  v.  Commissioner^  174  F.  2d 
70  (C.A.  4th)  (6  years) ;  Rogers  v.  Commissioner, 
111  F.  2d  987  (3  years) ;  Seifert  v.  Commissioner, 
157  F.  2d  719  (C.A.  2d)  (5  years).  Taken  with  the 
other  circumstances  in  this  case,  the  proof  of  fraud 
is  as  strong  as  it  can  possibly  be.  Thus,  taxpayer 
falsely  told  the  revenue  agents  at  the  commencement 
of  the  investigations  that  he  did  not  own  the  real 
property  and  that  he  had  lost  some  of  his  patient 
records.  He  refused  to  install  an  accurate  bookkeep- 
ing system.  Taxpayer  used  many  devices  to  con- 
ceal his  ownership  of  property,  taking  of  title  of 
property  in  the  name  of  nominees,  using  cash,  espe- 
cially bills  of  small  denominations,  to  make  substantial 
purchases,  and  sending  patients'  checks  to  a  sister  in 
Kansas.  There  is,  further,  his  undenied  admission 
to  the  revenue  agent  that  he  may  have  been  guilty 
of  evasion.  All  of  these  circumstances,  noted  the 
Tax  Court,  ''afford  strong  and  powerful  proof"  that 
the  returns  were  false  and  fraudulent  and  that  the 
''wide  discrepancies  were  not  the  result  of  innocent 
mistakes  but  were  part  of  a  calculated  plan  to  de- 
fraud the  Government".  (R.  103,  104.) 

The  cases  cited  by  the  taxpayer  (Br.  24-26)  are 
not  in  point.  Wiseley  v.  Commissioner,  185  F.  2d 
263  (C.A.  6th),  is  clearly  distinguishable  on  its  facts. 
In  that  case  the  taxpayer-doctor  quickly  remedied 
his  negligent  failure  to  report  income  before  anj^- 
question  was  raised  by  the  Commissioner.  The  facts 
in  the  case  at  bar  are  more  like  those  in  Harher  v. 
Commissioner,  su'pra,  where  the  Sixth  Circuit  held 
that  a  doctor  who  had  failed  to  report  substantial  in- 
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come  from  his  professional  fees  and  real  estate  trans- 
actions was  guilty  of  fraud  and  was  not  to  be  excused 
by  a  claim  of  "busyness"  or  incompetent  office  help. 
Taxpayer's  factual  objections  to  the  proof  of  fraud 
have  little  weight.  The  fact  that  the  taxpayer  here 
may  have  had  other  reasons  for  secreting  income, 
strenuously  argued  by  taxpayer  (Br.  27-28),  does 
not  excuse  his  failure  to  report  the  incom.e  on  his 
tax  return.  Lipsitz  v.  Commissioner,  21  T.  C.  917, 
937,  affirmed,  220  F.  2d  871  (C.A.  2d).  The  evi- 
dence of  other  purposes  simply  comes  from  the  state- 
ment of  nominees  as  to  the  reasons  given  to  them  by 
the  taxpayer  for  his  use  of  their  names ;  and  obvious- 
ly; as  they  said,  they  would  not  have  allowed  the 
taxpayer  to  use  their  names  if  he  had  told  them  that 
he  was  doing  so  in  order  to  evade  taxes.  (R.  238, 
301.)  Nor  is  it  important  or  competent  for  this 
Court  to  v/eigh  the  credibility  of  the  taxpayer's  busi- 
ness agent,  Duelke.  The  Tax  Court's  finding  of  fraud 
does  not,  as  taxpayer  asserts  (Br.  29),  rest  upon 
Duelke's  testimony.  His  testimony  that  taxpayer 
was  not  worried  about  a  Government  investigation 
is  only  one  item  of  evidence  of  fraud.  This  case 
stands  without  it.  But  in  any  event,  Duelke's  testi- 
mony is' credible.  The  taxpayer  himself  did  not  take 
the  stand  to  deny  the  statement  attributed  to  him 
by  Duell^e ;  and  Duelke's  credibility  is  not  in  any  way 
impeached  by  the  testimony  of  Anspach.  At  best 
Duelke  and  Anspach  had  different  recollections  of  a 
conversation  that  took  place  ten  years  ago.  More- 
over, Anspach  himself  is  a  character  witness  for 
Duelke;  Duelke  seemed  to  him  to  be  a  ''high  class 
man".   (R.  391.) 
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Taxpayer's  reference  to  the  statement  by  Judge 
Yankwich  (Br.  31)  in  connection  with  the  criminal 
prosecution  is,  as  the  taxpayer  himself  notices,  ir- 
relevant. Helvering  v.  Mitchell,  303  U.  S.  391.  Fur- 
thermore, at  the  hearing  before  Judge  Yanl^wich, 
taxpayer's  attorney  urged  that  the  50%  addition  to 
tax  for  fraud  was  punishment  enough.  (Ex.  4,  p.  5.) 

In  sum,  the  finding  of  fraud  in  this  case  rest  upon 
the  undisputed  gross  understatement  of  income  for 
ten  years,  together  with  the  surrounding  circum- 
stances of  failure  to  keep  records,  concealment  of  as- 
sets, and  admissions  of  evasion.  On  the  basis  of  this 
record  supported  finding,  it  foilov/s  that  none  of  the 
deficiencies  for  the  early  tax  years  was  barred  by 
the  statute  of  limitations,  and  further  that  the  statu- 
tory additions  for  fraud  are  applicable  to  each  of  the 
tax  years. 

Ill 

The  Tax  Court  Correctly  Held  That  The  Returns  Filed 
For  1939  Through  1942  Were  Joint  Returns  Of  The 
Husband  And  Wife,  Making  Each  Liable  For  Any 
Deficiencies  With  Respect  Thereto  Under  Section 
51(b)  Of  The  1939  Code 

This  branch  of  the  case  involves  the  liability  of 
Mrs.  Funk,  who  was  the  wife  of  the  taxpayer  from 
1923  until  their  divorce  in  1944,  for  the  deficiencies 
assessable  on  their  joint  income  for  four  tax  years, 
1939  through  1942,  in  the  amount  of  $52,931.87. 
(R.  22.) 

The  facts  are  not  disputed  (Funk  Br.  2)  and  are 
set  forth  in  the  findings  and  opinion  of  the  Tax  Court 
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(R.  106-110).  There  is  no  question  that  Mrs.  Funk 
signed  the  returns,  knowing  they  were  joint  tax  re- 
turns. (R.  108,  445-446.)  Her  appeal  is  based  upon 
the  contention  that,  absent  any  fraud  on  his  part, 
she  cannot  be  held  liable  for  any  deficiencies  what- 
ever, since  the  tax  years  are  otherwise  barred  by  the 
statute  of  limitations.  A  person,  counsel  contends, 
should  be  liable  ''on  what  they  sign  or  from  which 
they  benefit."  (Funk  Br.  4.) 

We  submit  that  Mrs.  Funk  is  simply  being  held 
liable  here  on  what  she  signed.  Section  51(b), 
supra,  clearly  specifies  that  the  liability  of  a  husband 
and  wife  on  a  joint  return  with  respect  to  the  tax 
shall  be  "joint  and  several;"  and  the  decided  cases 
hold  that  both  spouses  are  liable  regardless  of  who  is 
the  actor  in  the  fraud. 

A.  The  legislative  history  of  Section  51(b)  shows 
that  Congress  clearly  intended  to  impose  joint 
and  several  liability  on  the  husband  and  wife  as 
a  condition  to  the  privilege  of  securing  the  bene- 
fit of  lower  tax  rates  by  a  joint  return 

The  Congressional  intent  is  expressly  disclosed  by 
specific  amendment.  Prior  to  1938,  Section  51(b) 
appeared  in  the  Revenue  Act  of  1936,  c.  690,  49  Stat. 
1648,  which  read  as  follows: 

(b)  Husband  and  Wife. — If  a  husband  and 
wife  living  together  have  an  aggregate  net  in- 
come for  the  taxable  year  of  $2,500  or  over,  or 
an  aggregate  gross  income  for  such  year  of 
$5,000  or  over— 

(1)  Each  shall  make  such  a  return,  or 

(2)  The  income  of  each  shall  be  included 
in  a  single  joint  return,  in  which  case  the 
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tax  shall  be  computed  on  the  aggregate  in- 
come. 

This  provision  was  construed  by  this  Court  as 
not  imposing  joint  and  several  liability.  Cole  v.  Com- 
missioner, 81  F.  2d  458.  Its  decision  was  followed 
by  other  circuits.  Crowe  v.  Commissioner,  86  F.  2d 
796  (C.A.  7th) ;  Commissioner  v.  Rahenold,  108  F. 
2d  639  (C.A.  2d) ;  Sachs  v.  Commissioner,  111  F.  2d 
648  (C.A.  6th.)  Contra:  Moore  v.  United  States,  37 
F.  Supp.  136,  (C.  Cls.),  certiorari  denied,  314  U.S. 
619,  rehearing  denied,  314  U.S.  706. 

Because  of  the  Cole  decision.  Congress  in  Section 
51(b)  of  the  Revenue  Act  of  1938,  c.  289,  52  Stat. 
447,  476,  changed  the  language  of  the  section  to  ex- 
pressiy  provide  that  the  liability  shall  be  joint  and 
several.  That  language  was  re-enacted  into  Sec- 
tion 51(b)  of  the  1939  Code,  controlling  here. 
While  the  language  of  Section  51(b)  of  the  1938  Act 
speaks  for  itself,  for  the  information  of  this  Court, 
the  following  authoritative  explanation  of  the  section 
by  the  Report  of  a  Subcommittee  of  the  Committee 
on  WayiS  and  Means,  75  Cong.,  3d  Sess.  (House  Hear- 
ing, Revision  of  Revenue  Laws,  1938,  pp.  57-58)  is 
printed : 

Joint  and  Several  Liability  on  the  Part 

OF  Husband  and  Wife  Filing  Joint 

Income  Returns 

The  Congress  has  long  granted  the  privilege 
of  filing  joint  returns  to  husbands  and  wives 
living  together  (see  sec.  51(b)(2)  of  the  Rev- 
enue Act  of  1936).    If  such  a  return  is  filed  the 
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tax  is  computed  upon  the  aggregate  net  income 
of  the  two  spouses  and  in  many  cases  is  less  than 
the  taxes  would  be  if  the  spouses  filed  separate 
returns. 

Since  a  joint  return  does  not  show  the  respec- 
tive incomes  and  deductions  of  the  husband  and 
wife,  individually,  and  since  under  the  statute 
a  single  tax  is  computed  upon  the  aggregate  in- 
come, the  Bureau  of  Internal  Revenue  has  taken 
the  position  for  many  years  that  the  filing  of 
such  a  return  by  husband  and  wife  creates  a 
joint  and  several  liability  on  their  part  for  the 
tax  on  their  aggregate  net  income;  and  that 
deficiencies,  penalties,  and  interest  may  be  col- 
lected from  either  or  both  of  them. 

The  Bureau's  interpretation  has  been  sus- 
tained by  the  Board  of  Tax  Appeals  in  various 
cases  but  was  rejected  by  a  divided  court  in 
Cole  V.  Commissioner  (81  F.  2d  485). 

In  the  opinion  of  your  subcommittee  the 
Bureau's  position  is  sound;  and  to  avoid  further 
confusion  and  litigation  it  is  recommended  (Rec- 
ommendation No.  41)  that  an  am.endment  be 
inserted  in  the  statute  to  make  it  clear  that  if 
a  husband  and  wife  choose  to  file  a  point  re- 
turn, each  of  them  will  be  liable  for  the  tax 
upon  their  aggregate  income,  and  for  any  de- 
ficiencies, penalties,  and  interest  in  respect  of 
the  joint  return  which  may  thereafter  be  de- 
term.ined.  Unless  the  husband  and  wife  the  to 
be  held  jointly  and  severally  liable  for  the  tax 
upon  their  aggregate  net  income  it  will  be  nec- 
essary for  the  Bureau  to  require  that  their  in- 
dividual incomes  and  deductions  shall  be  sep- 
arately stated  in  the  return,  in  order  that  their 
respective  income-tax  liability  may  be  separately 
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determined.  Such  a  requirement  would  cause 
considerable  hardship  upon  taxpayers  with  mod- 
erate incomes  and  would  largely  eliminate  the 
advantages  of  the  joint  return. 

The  Subcommittee's  Recommendation  No.  41  re- 
ferred to  in  the  abovei  report,  reads  as  follows  ( House 
Hearings,  supra,  p.  85) : 

Joint  and  Several  Liability  on  the  Part 
OF  Husband  and  \Vife  Filing  Joint 

Income  Returns 

Recommendation  No.  41. 

It  is  recommended  that  there  should  be  ex- 
pressly stated  in  the  Revenue  Act  that  there  is 
a  joint  and  several  liability  for  tax  on  the  part 
of  husband  and  wife  on  the  filing  of  joint  re- 
turns and  that  a  joint  deficiency  notice  is  proper 
in  such  cases. 

There  can,  therefore,  be  no  doubt  that  Congress 
intended  that  a  person  signing  a  joint  return  be- 
com.es  liable  for  all  deficiencies. 

B.  The  decided  cases  have  squarely  carried  out  the 
plain  terms  of  the  statute  and  held  a  spouse 
liable  for  all  deficiencies,  including  those  for 
fraud,  regardless  of  participation  in  the  fraud 

Following  the  1938  Act  the  courts  have  squarely 
held  that  a  wife  is  liable  for  all  taxes  including  the 
additions  for  fraud,  regardless  of  her  participation 
in  or  knowledge  of  the  fraud.  Hoiuell  v.  Commis- 
sioner, 175  F.  2d  240  (C.A.  6th) ;  Kann  v.  Commis- 
sioner, 210  F.  2d  247  (C.A.  3d),  certiorari  denied, 
347  U.  S.  967;  Boyett  v.  Commissimier,  204  F.  2d 
205    (C.A.    5th) ;   SidlivoAi   v.    Commissioner    (C.A. 
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5th),  decided  May  26,  1958  (58-2  U.S.T.C,  par. 
9563) ;  see  also  Comviissioner  v.  Uniacke,  132  F.  2d 
781  (C.A.  2d).'^  The  Howell  court,  like  the  Tax 
Court  below,  said  that  this  result  is  required  by  the 
statute  (175  F.  2d  241): 

We  think  petitioner's  contention  has  no  merit. 
Petitioner  seeks  in  effect  to  have  this  court 
amend  Sec.  51(b)  of  the  Revenue  Act  of  1938 
by  holding  that  under  the  circumstances  there 
described  the  liability  of  husband  and  wife  with 
respect  to  the  tax  shall  be  joint  and  several  in 
case  only  of  non-fraudulent  returns.  The  courts 
are  not  authorized  to  make  changes  in  statutes, 
and  the  express  wording  of  Sec.  51(b)  requires 
the  contrary  conclusion.  The  50%  penalty  is 
required  by  the  statute  under  this  record.  Sec. 
293(b),  Internal  Revenue  Code,  26  U.S.C.A.  Sec. 
293(b),  and  is  a  civil  penalty.  Helvering  v. 
Mitchell,  303  U.  S.  391,  58  S.  Ct.  630,  82  L.  Ed. 
917.  The  deficiencies  in  income  tax  constitute 
a  civil  liability.  The  existence  of  liability  both 
for  the  penalties  and  the  deficiencies  is  deter- 
mined by  the  wording  of  Sec.  51  (b) ,  which  makes 
no  distinction  as  to  whether  the  transactions  out 
of  which  the  liability  arises  are  fraudulent  or 
nonfraudulent. 


^^  The  dicta  in  Macias  v.  Commissioner  (C.A.  7th),  decided 
May  7,  1958  (58-1  U.S.T.C,  par.  9507),  rests  upon  erroneous 
view  that  the  additions  for  fraud  are  separate  penalties,  not 
part  of  the  tax.  See  Helvering  v.  Mitchell,  303  U.  S.  391. 
But  even  on  this  premise,  the  wife  would  be  liable  for  the 
deficiencies  on  the  true  income,  apart  from  the  "penalties". 
It  is  also  to  be  noted  that  the  Subcommittee  Report,  supra, 
including  penalties,  was  not  called  to  the  Court's  attention. 
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The  Tax  Court's  findings  are  supported  by 
ample  evidence  and  are  binding  in  this  court. 
The  fact  that  petitioner  was  not  the  moving 
spirit  in  the  fraud  is  immaterial  on  the  question 
of  her  liability. 

It  is,  v^e  submit,  impossible,  as  Mrs.  Funk  con- 
tends, to  draw  a  line  based  on  the  degree  of  the  wife's 
knowledge  or  lack  of  knowledge  of  her  husband's 
fraud,  or  her  benefits  therefrom. 

None  of  the  cases  cited  by  counsel  for  Mrs.  Funk 
are  in  point.  Indeed,  as  noted,  the  decision  in  Cole 
V.  Commissioner,  supra,  was  directly  responsible  for 
revision  of  Section  51(b)  which  imposes  liability  on 
her. 

The  rule  of  joint  and  several  liability  of  joint 
agents  or  co-signers  for  each  other's  fraud,  where 
only  one  is  guilty  of  the  fraud,  is  not  confined  to  tax 
cases;  on  the  contrary,  in  Code  Section  51(b)  Con- 
gress has  simply  invoked  a  general  principle  of  lia- 
bility of  joint  partners  or  co-signers.  Philips  v. 
United  States,  59  F.  2d  881  (C.  A.  D.  C),  certiorari 
denied,  287  U.  S.  639 ;  Brown  v.  Oxtohj,  45  Cal.  App. 
2d  702,  709 ;  Williaimon  v.  Clapper,  88  Ca.  App.  2d 
645,  650;  and  see  also  Amen  v.  Black,  234  F.  2d  12 
(CA.  10th),  remanded  for  dismissal  on  settlement, 
355  U.  S.  600. 
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CONCLUSION 

The  decisions  of  the  Tax  Couii:  are  correct  and 
should  be  affirmed. 

Respectfully  submitted, 


Charles  K.  Rice, 
Assistant  Attorney  General. 

Lee  a.  Jackson, 

A.  F.  Prescott, 

Joseph  Kovner, 
Atto7meys, 

Department  of  Justice, 
Washington  25,  D.  C. 


August,  1958 
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I. 

The  Correct  Amount  of  Taxable  Income  Is  Provided 
More  Accurately  by  Petitioner's  Net  Worth  State- 
ment. 

Respondent  relies  on  the  Hill  audit  to  establish  the 
income  of  the  petitioner  for  the  years  in  question.  It  is 
conceded  that  Hill  did  not  testify,  and  when  respondent 
in  his  Opening  Brief  (p.  10)  states  that  Hill  examined 
the  patient  record  cards  and  that  the  cards  were  looked 
over  with  employees  of  the  taxpayer,  respondent  is  merely 
relating  what  another  witness,  Agent  Marvin  H.  Ness, 
testified.  In  short,  Mr.  Ness  was  relating  a  conversation 
with  Mr.  Hill  [Tr.  of  Record,  pp.  409-410].  Testimony 
of  witnesses  at  the  time  of  the  hearing  before  the  Tax 
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Court  demonstrated  that  one  could  not  determine  from 
an  inspection  of  the  patient  record  card  whether  the  item 
was  paid  or  whether  a  patient  was  merely  given  credit 
for  certain  amounts;  yet  it  is  the  patient  record  card 
which  was  used  as  the  basis  for  the  Hill  report.  Respon- 
dent, in  using  the  Hill  report,  is  resting  his  case  on  con- 
jecture and  surmise  [Tr.  of  Rec.  pp.  461-466;  472-474; 
400-419]. 

Respondent,  in  his  schedule  of  net  income  reported  for 
1945,  shows  a  figure  of  $19,950.18  (Resp.  Br.  p.  14). 
However,  the  correct  figure  should  be  $26,950.18  [Ex.  1; 
Stipulation,  Item  4]. 

Respondent  in  his  summary  of  argument  (Resp.  Br. 
p.  17)  states  that  the  only  issue  in  the  case  is  whether 
the  determination  of  the  taxpayer's  gross  professional 
receipts  is  sustained  by  the  evidence.  Petitioner  contends 
that  it  is  appropriate  to  state  that  the  evidence  should 
be  competent  and  worthy  of  credence.  Evidence  such  as 
the  Hill  report  and  the  testimony  of  Duelke  do  not  come 
within  that  category. 

It  is  interesting  to  note  that  the  Commissioner  refuses 
to  accept  the  net  worth  statement  of  the  taxpayer  as 
an  accurate  statement  of  his  assets,  and  asserts  that  the 
Commissioner  cannot  be  compelled  to  accept  it  (Resp. 
Br.  p.  18).  Apparently  it  is  too  much  to  expect  the 
Government  to  be  consistent.  In  case  after  case  the 
Internal  Revenue  Service  relies  on  a  net  worth  statement 
as  the  basis  for  asserting  tax  deficiencies.  The  respondent 
did  not  object  at  any  time  to  the  items  set  forth  in  the 
net  worth  statement.  The  net  worth  statement  presented 
a  complete  report  of  the  assets  of  the  taxpayer,  but 
respondent  prefers  to  rely  on  the  Hill  report,   notwith- 
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standing  the  fact  that  one  can  not  tell  from  the  patient 
record  card  whether  a  wavy  line  means  that  the  item 
was  paid  or  whether  it  means  that  a  credit  was  given 
without  a  payment  being  made.  No  objections  were  made 
by  the  respondent  pertaining  to  the  schedules  submitted  in 
the  petitioner's  net  worth  statement  [Tr.  of  Rec.  pp.  258; 
264;  275-276;  279;  281-284;  287-288]. 

Respondent  objects  to  the  net  worth  statement  because 
he  states  the  net  worth  statement  is  based  on  the  tax- 
payer's statement  of  his  opening  cash  (Resp.  Rr.  p.  27). 
Respondent  apparently  overlooks  the  testimony  of  the 
accountant,  Alvin  P.  Meyers.  Mr.  Meyers  prepared  the 
net  worth  statement  and  establishes  the  logic  of  the  net 
worth  statement  when  he  pointed  out  that  the  doctor  had 
to  have  money  in  order  to  spend  it  [Tr.  of  Rec.  pp. 
243-245].  Petitioner  in  his  Opening  Brief,  pages  20-21, 
illustrated  that  the  auditor  was  correct.  Dr.  Furnish 
could  not  buy  property  and  pay  for  it  unless  he  had 
cash  with  which  to  do  it.  Therefore,  it  is  reasonable  to 
conclude  that  he  must  have  had  the  amount  of  cash  on 
hand  for  the  years  in  question,  since  he  acquired  addi- 
tional properties  for  the  identical  years.  As  an  illustra- 
tion, there  was  a  total  increase  in  assets  during  1944 
of  $95,500.00.  It  is  unreasonable  to  believe  that  cash 
amounting  to  $94,500.00  was  acquired  during  the  previous 
year;  but  instead,  it  is  the  result  of  the  acquisition  of 
money  over  a  number  of  years.  Other  illustrations  were 
pointed  out  in  Appellant's  Opening  Brief,  pages  20-21. 

It  is  difficult  to  believe  respondent  really  means  what 
he  says  when  he  states  that  the  argument  about  wavy 
lines  and  other  symbols  on  the  cards  is  beside  the  point 
(Resp.  Br.  p.  28).  Petitioner  does  not  rely  simply  on 
argument;  he  is  relying  on  the  evidence.    The  testimony 


of  witnesses  was  uncontradicted  to  the  effect  that  some- 
times a  wavy  line  meant  the  amount  had  been  paid;  some- 
times it  meant  the  patient  had  been  given  a  credit;  some- 
times the  word  "paid"  meant  the  item  was  collected ;  some- 
times it  meant  the  account  was  merely  closed  out  or  writ- 
ten off;  there  were  instances  when  a  patient  was  not 
financially  able  to  pay  and  a  wavy  line  was  drawn  to 
indicate  not  to  send  any  more  statements  [Tr.  of  Rec.  pp. 
461-466;  472-474;  400-419]. 

Ruby  Saunders,  an  employee  of  the  petitioner,  stated 
she  told  Mr.  Hill  that  a  wavy  line  meant  it  had  been 
paid  or  had  been  cancelled  [Tr.  of  Rec.  p.  461].  She  did 
not  explain  to  Mr.  Ness  what  the  wavy  lines  or  "cr" 
meant;  she  could  not  state  what  the  insignia  "cr"  meant 
on  every  card   [Tr.  of  Rec.  pp.  463-465]. 

Irma  Wheeler,  another  employee  of  the  petitioner, 
testified  that  the  wavy  line  meant  that  the  payment  had 
been  made  in  some  cases  and  in  other  cases  just  written 
off;  there  would  be  no  way  of  determining  which  it  was 
by  looking  at  the  card  [Tr.  of  Rec.  p.  473].  She  could 
not  tell  by  looking  at  the  card  whether  "cr"  meant  the 
money  had  been  collected  or  that  the  doctor  had  given  a 
credit  to  the  patient;  and  the  word  "paid"  could  have 
meant  that  it  had  been  written  off  or  had  been  uncol- 
lectible [Tr.  of  Rec.  pp.  474-475]. 

II. 

Respondent  Has  Not  Sustained  Burden  of  Proof  of 
Establishing  Fraud. 

Respondent  claims  that  the  petitioner,  Dr.  Furnish, 
used  nominees  to  report  gains  derived  from  the  sales  of 
property  and  thereby  evaded  substantial  amounts  of  in- 
come tax  (Resp.  Br.  p.  7).   However,  respondent  is  over- 
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looking-  the  common  impression  that  people  have  to  the 
effect  there  is  only  a  25%  tax  on  long-term  capital  gains. 
Most  people  are  of  the  opinion  that  it  is  only  necessary 
to  pay  a  25%  tax  in  the  event  of  a  long-term  capital 
gain.  It  is  respectfully  submitted  that  one  almost  has 
to  be  an  expert  on  the  subject  of  income  tax  to  realize 
that  there  are  instances  when  more  than  a  25%  tax  is 
paid,  in  the  event  of  a  long-term  capital  gain.  The 
petitioner  obviously  was  in  error  in  thinking  that  the 
full  tax  was  paid  on  the  long-term  capital  gains  by  the 
nominees  instead  of  by  him,  but  a  mistake  in  judgment 
does  not  constitute  fraud. 

Respondent  refers  to  the  bank  accounts  being  carried 
in  the  name  of  employees  or  relatives  (Resp.  Br.  p.  8). 
It  should  be  noted  that  the  accounts  in  the  names  of 
relatives  were  in  small  amounts,  and  are  of  no  real 
concern.  As  an  illustration,  one  of  the  accounts  was 
used  by  a  relative  who  was  looking  after  the  house  of 
the  petitioner.  It  is  obvious  that  this  did  not  constitute 
any  attempt  to  hide  assets. 

As  far  as  the  account  in  the  name  of  Herman  Duelke 
is  concerned,  it  should  be  noted  that  the  account  on  its 
face  showed  that  the  account  did  not  belong  to  Herman 
Duelke;  it  bore  a  designation  after  his  name  as  either 
"business  manager"  or  "trustee."  It  is  normal  practice 
for  doctors  to  carry  their  business  accounts  in  the  name 
of  the  business  manager.  The  business  affairs  of  the 
office  were  conducted  by  Mr.  Duelke.  The  accoimt  was 
carried  in  his  name  so  he  could  issue  checks  without 
having  to  get  the  signature  of  Dr.  Furnish,  who  was 
busily  engaged  in  the  practice  of  medicine.  The  address 
of  Mr.  Duelke  on  the  account  was  the  business  address 


of  Dr.  Furnish.  It  is  only  natural  that  since  Mr. 
Duelke's  business  address  was  the  same  as  the  petitioner's 
and  since  the  account  involved  the  business  affairs  of 
the  petitioner,  that  Mr.  Duelke  should  use  the  business 
address  which  was  common  to  both  of  them.  m 

Respondent  miakes  mention  of  the  testimony  of  Mr. 
Duelke  wherein  Duelke  stated  that  Dr.  Furnish  would 
not  allow  him  to  install  an  accurate  record  system  and 
that  the  doctor  had  stated  he  had  been  previously  investi- 
gated and  had  removed  some  of  his  records  (Resp.  Br. 
p.  9). 

It  should  be  noted  that  it  was  the  testimony  of  Duelke 
that  was  used  by  the  respondent  primarily  to  show  fraud. 

As  pointed  out  in  Appellant's  Opening  Brief,  pages 
29-30,  Duelke's  credibility  collapses  when  we  consider 
the  testimony  of  Edward  Anspach,  a  disinterested  wit- 
ness. Bias,  interest  and  motive  on  the  part  of  Duelke 
are  clearly  shown  in  the  fact  that  Dr.  Furnish  fired 
Duelke  [Tr.  of  Rec.  p.  391]. 

Mr.  Anspach  testified  that  he  learned  that  Duelke  was 
fired  from  Duelke  himself  [Tr.  of  Rec.  p.  391],  but 
Duelke  even  denies  that  he  was  fired;  he  even  denies 
he  told  Mr.  Anspach  that  he  was  fired  [Tr.  of  Rec.  pp. 
454-455].  The  only  logical  conclusion  to  be  drawn  from 
the  evidence  is  that  Mr.  Duelke  took  it  on  himself  to 
sell  the  Hinton  Arms  Apartments  without  any  authoriza- 
tion from  his  employer.  When  Dr.  Furnish  first  learned 
about  it  from  Mr.  Anspach  he  was  pretty  disturbed  and 
was  not  very  happy  about  it.  He  did  not  want  to  sell 
the  property    [Tr.  of  Rec.   pp.   382-392]. 

Respondent  relies  on  a  number  of  circumstances  to 
establish  fraud.    It  is  clearly  established  that  the  burden 
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of  proof  of  establishing  fraud  is  on  the  respondent.  It 
is  suggested  that  this  burden  has  not  been  met  when  we 
view  the  set  of  circumstances  in  a  Hght  which  is  reason- 
able and  favorable  to  the  petitioner.  The  use  of  nominees 
was  due  to  fear  of  creditors  and  the  desire  on  the  part 
of  the  petitioner  that  his  wife  not  be  informed  of  his 
assets;  the  "25%  capital  gains  tax"  was  misunderstood 
by  the  petitioner,  the  same  as  it  is  misunderstood  by- 
most  taxpayers.  The  bookkeeping  system  was  a  poor  one; 
the  doctor  was  secretive,  but  that  does  not  establish  guilt 
of  actual  fraud  with  the  specific  intent  to  evade  income 
taxes.  It  is  only  natural  to  assume  that  the  doctor,  the 
same  as  most  taxpayers,  would  believe  that  the  person 
who  receives  the  dividends  would  be  the  individual  who 
would  have  to  pay  income  tax  on  them.  In  this  case 
dividends  were  received  and  retained  by  a  nominee;  the 
tax  was  paid  by  the  nominee. 

Conclusion. 

Since  the  net  worth  statement  should  be  the  basis 
for  determining  the  tax  deficiency,  and  since  the  respon- 
dent did  not  sustain  the  burden  of  proof  of  establishing 
fraud,  the  decision  of  the  Tax  Court  should  be  reversed. 

Respectfully  submitted, 

Murray  M.  Chotiner, 
Attorney  for  Petitioner,  Richard  Douglas  Furnish. 
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In  the  United  States  District  Court,  District 
of  Montana,  Butte  Division 

Criminal  No.  3762 

UNITED  STATES  OF  AMERICA,     Plaintiff, 

vs. 
RICHARD  HAROLD  HANSEN,       Defendant. 

INDICTMENT 

(Title  50  App.  U.S.C.A.  §462) 

The  Grand  Jury  Charges: 

Count  One 
Richard  Harold  Hansen,  a  male  person  subject  to 
the  Universal  Military  Training  and  Ser\dce  Act, 
registered  as  required  by  said  Act  and  regulations 
]Dromulgated  thereunder,  and  thereafter  he  became 
a  registrant  of  Local  Board  No.  7,  said  board  being 
then  and  there  duly  created  and  acting,  under  the 
Selective  Service  System  established  by  said  Act,  in 
the  County  of  Cascade,  in  the  State  and  District  of 
Montana;  pursuant  to  said  Act,  and  the  rules  and 
regulations  promulgated  thereunder,  Richard  Har- 
old Hansen  was  classified  1-AO,  and  was  notified  of 
said  classification;  and  a  notice  and  order  by  said 
])oard  was  duly  given  him  to  report  for  induction 
into  the  Armed  Forces  of  the  United  States  of 
America,  on  JanimTj  31,  1957,  at  Great  Falls, 
County  of  Cascade,  State  of  Montana,  for  foi-Avard- 
ing  to  an  armed  forces  induction  station;  and  he 
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was  duly  forwarded  to  the  Armed  Forces  induction 
station  at  Butte,  Montana;  and  on  the  1st  day  of 
February,  1957,  at  Butte,  in  the  State  and  District 
of  Montana,  said  Richard  Harold  Hansen  did 
knowingly  fail,  neglect  and  refuse  to  perform  a 
duty  required  of  him  under  said  Universal  Military 
Training  and  Service  Act,  and  the  regulations  pro- 
mulgated thereunder,  in  that  said  Richard  Harold 
Hansen  then  and  there  knowingly  failed,  neglected 
and  refused  to  be  inducted  into  the  Armed  Forces 
of  the  United  States  of  America,  as  so  notified  and 
ordered  to  do. 

REUBEN  A.  QUENZER, 
Foreman  of  the  Grand  Jury. 

KREST  CYR, 

United  States  Attorney. 

[Endorsed]  :  Filed  June  7,  1957. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

The  defendant,  Richard  Harold  Hansen,  moves 
that  the  indictment  be  dismissed  on  the  following 
grounds : 

1.  The  indictment  does  not  state  facts  sufficient 
to  constitute  an  offense  against  the  United  States. 

2.  The  indictment  on  its  face  shows  the  defend- 
ant was  classified  1-A-O,  and  as  such  is  exempt 
from  the  duty  of  being  inducted  into  the  Armed 
Forces  but  must  be  assigned  to  a  non-combatant 
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unit  as  prosci'ibed  by  the  Executive  Orders  of  the 
President  of  the  United  States. 

3.  That  said  indictment  on  its  face  shows  that 
this  defendant  claimed  exemption  from  combatant 
training  in  the  service  because  of  conscientious  ob- 
jections and  that  his  claim  was  sustained  by  Local 
Board  No.  7  named  in  said  indictment,  and  by  rea- 
son thereof  and  the  provisions  of  Title  50  App.  Sec. 
456  (j),  said  indictment  shows  on  its  face  that  this 
defendant  perfoiined  all  of  the  duties  he  was  re- 
quired to  perform  under  the  Universal  Military 
Training  and  Service  Act,  and  that  said  indictment 
fails  to  disclose  any  duty  prescribed  by  law  W'hicli 
said  defendant  failed  to  perfonu. 

I  EARLE   N.   aENZBERGER, 

^  Attorney  for  Defendant. 

AcknowledgTiient  of  Service  Attached. 

[Endorsed] :  Filed  January  16,  1958. 

I'  : 

[Title  of  District  Court  and  Cause.] 

P 

^  MINUTE  ENTRY 

H  This  cause  was  duly  called  for  arraignment  and 
plea  this  day,  the  defendant  being  personally  pres- 
ent in  Court,  and  Mr.  Krest  Cjv,  United  States 
Attorney,  and  Mr.  Michael  J.  O'Comiell,  Assistant 
United  States  Attorney,  being  x^resent  and  appear- 
ing for  the  United  States. 

Thereupon,  on  motion  of  Mr.  Earle  N.  G-enzber- 
ger.  Court  ordered  that  his  name  be  entered  as 
counsel  for  the  defendant  herein. 
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Thereupon  a  motion  to  dismiss  the  indictment 
was  presented  by  comisel  for  defendant  and  ordered 
filed,  whereupon  said  motion  was  duly  argued  by 
counsel  for  the  respective  parties,  and  by  the  Court 
taken  under  advisement. 

Thereupon  the  defendant  was  duly  arraigned  and 
answered  that  his  tiTie  name  is  Richard  Harold 
Hansen,  whereupon  the  indictment  was  read  to  the 
defendant.  Thereupon  the  defendant  entered  a  plea 
of  not  guilty  to  the  offense  charged  herein,  where- 
upon trial  of  the  case  was  set  for  Thursday,  Janu- 
ary 23,  1958,  at  10:00  a.m. 

Entered  in  open  Court  at  Butte,  Montana,  this 
16th  day  of  January,  1958. 

DEAN  O.  WOOD, 
Clerk. 


In  the  United  States  District  Court,  District 
of  Montana,  Butte  Division 

No.  3762 
UNITED  STATES  OF  A^IERICA,     Plaintiff, 

vs. 

RICHARD  HAROLD   HANSEN,      Defendant. 

ORDER 

Defendant  was  charged  with  a  violation  of  the 
Universal  Military  Training  and  Service  Act  (Title 
50,  App.,  U.S.C.A.,  Section  451,  et  seq.)  by  an  in-   ] 
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dictment  which  so  far  as  is  material  here  reads  as 
follows : 

''Richard  Harold  Hansen,  a  male  person  subject 
to  the  Universal  Military  Training  and  Ser\'ice  Act 
*  *  *  was  classified  1-AO,  and  was  notified  of  said 
classification ;  and  a  notice  and  order  *  *  *  was  duly 
given  him  to  report  for  induction  into  the  Aniied 
Forces  of  the  United  States  of  America  on  January 
31,  1957,  *  *  *  and  on  the  1st  day  of  February, 
1957,  at  Butte,  in  the  State  and  District  of  Mon- 
tana, said  Richard  Harold  Hansen  did  knowingly 
fail,  neglect  and  refuse  to  perform  a  duty  required 
of  him  imder  said  Universal  Military  Training  and 
Service  Act  and  the  regulations  promulgated  there- 
under, in  that  the  said  Richard  Harold  Hansen  then 
and  there  knowingly  failed,  neglected  and  refused 
to  be  inducted  into  the  Armed  Forces  of  the  United 
States  of  America,  as  so  notified  and  ordered 
to  do." 

Defendant  moved  to  dismiss  said  indictment  on 
the  ground  that  it  did  not  state  an  offense  against 
the  United  States  because  on  its  face  the  indictment 
showed  that  defendant  had  been  classified  1-A-O  by 
his  local  board  and  that  as  a  result  of  su.ch  classifi- 
cation he  was  exempt  from  the  duty  of  being  in- 
ducted into  the  armed  forces  of  the  United  States 
by  the  provisions  of  Title  50,  App.,  Section  456(j), 
which  reads  as  follows: 

"(j)  Nothing  contained  in  this  title  (Sections 
451-454  and  455-471  of  this  Appendix)  shall  be  con- 
strued to  require  any  ]3erson  to  be  subject  to  com- 
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batant  training  and  service  in  the  armed  forces  of 
the  United  States  who,  ]>y  reason  of  religious  train- 
ing and  belief,  is  conscientiously  opposed  to  partic- 
ipation in  war  in  any  form.  *  *  *  Any  person  claim- 
ing exemption  from  combatant  training  and  service 
because  of  such  conscientious  objections  whose 
claim  is  sustained  by  the  local  board  shall,  if  he  is 
inducted  into  the  armed  forces  under  this  title 
(said  sections),  be  assigned  to  noncombatant  service 
as  defined  by  the  President 


*     *     *     7? 


Defendant's  position  in  other  words  is  that  there  is 
a  difference  between  "induction  into  the  armed 
forces  of  the  United  States"  and  "induction  into 
the  armed  forces  of  the  United  States  for  assign- 
ment to  noncombatant  service",  and  that  hscving 
classified  defendant  in  class  1-A-O,  the  local  board 
was  without  authority  to  order  him  to  report  for 
induction  into  the  armed  forces  of  the  United 
States,  without  limiting  the  induction  to  induction 
for  assignment  to  noncombatant  service  only. 

If  defendant's  position  is  correct,  the  indictment 
must  be  dismissed  because  no  offense  results  from 
the  disobedience  by  the  defendant  of  an  invalid 
order  of  the  local  board. 

As  appears  from  the  indictment,  the  defendant 
was  classified  in  class  1-A-O.  No  question  is  pre- 
sented, and  indeed  no  question  could  be  presented 
at  this  stage  of  the  proceedings,  as  to  the  validity 
of  his  classification.  Section  1622.11,  Selective  Serv- 
ice regulations,  defines  class  1-A-O  as  follows: 
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1622.11  Class  1-A-O:  Conscientious  Objector 
Available  for  Noncombatant  Military  Service 
Only. — (a)  In  Class  1-A-O  shall  be  placed  every 
re^strant  who  would  have  been  classified  in  Class 
1-A  but  for  the  fact  that  he  has  been  found,  by  rea- 
son of  religious  training  and  belief,  to  be  conscien- 
tiously opposed  to  combatant  training  and  service 
in  the  aiTned  forces." 

This  section  of  the  Selective  Service  Regulations 
brings  a  person  classified  1-A-O  by  his  local  board 
within  that  provision  of  Title  50,  App.,  Section  456 
(j)  above  quoted  reading  as  follows: 

"Any  person  claiming  exemption  from  combatant 
training  and  service  because  of  such  conscientious 
objections  whose  claim  is  sustained  by  the  local 
board  shall,  if  he  is  inducted  into  the  anned  forces 
under  this  title,  be  assigned  to  noncombatant  serv- 
ice as  defined  by  the  President." 

Thus  under  both  the  Selective  Service  Regulations 
and  the  statute  itself,  the  defendant  by  \drtue  of 
his  class  1-A-O  classification  was  available  for  in- 
duction for  noncombatant  military  service  only. 

Noncombatant  training  and  noncombatant  serv- 
ice are  defined  by  Executive  Order  No.  10028  as 
follows : 

''1.  The  term  'noncombatant  service'  shall  mean 
(a)  sel"^^ce  in  any  unit  of  the  armed  forces  which 
is  unarmed  at  all  times;  (b)  service  in  the  medical 
department  of  any  of  the  anned  forces,  wherever 
performed;  or   (c)   any  other  assignment  the  pri- 
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mary  function  of  which  does  not  require  the  use  of 
arms  in  combat;  provided  that  such  other  assign- 
ment is  acceptable  to  the  individual  concerned  and 
does  not  require  him  to  bear  arms  or  to  be  trained 
in  their  use. 

2.  The  term  'noncombatant  training'  shall  mean 
any  training  which  is  not  concerned  with  the  study, 
use,  or  handling  of  amis  or  weapons." 

Turning  again  to  the  indictment  we  find  it  is 
charged  that  defendant  was  duly  ordered  to  report 
for  induction  into  the  armed  forces  of  the  United 
States  and  that  defendant  did  knowingly  fail,  ne- 
glect and  refuse  to  perform  a  duty  required  of  him 
under  the  act  in  that  he  knowingly  failed,  neglected 
and  refused  to  be  inducted  into  the  armed  forces 
of  the  United  States. 

It  seems  to  the  Court  that  "induction  into  the 
armed  forces  of  the  United  States"  means  some- 
thing different  than  ''induction  into  the  armed 
forces  of  the  United  States  for  assignment  to  non- 
com]3atant  ser-^ace  only".  This  belief  is  borne  out  by 
the  provision  found  at  the  l>egimiing  of  the  6th 
paragraph  of  subsection  (a).  Section  454,  Title  50, 
App.,  which  reads: 

"Eveiy  person  inducted  into  the  Armed  Forces 
pursuant  to  the  authority  of  this  subsection^  after 


'  Subsection  (a)  of  Section  454  is  the  subsection 
of  the  Act  which  provides  for  the  induction  of  per- 
sons into  the  Armed  Forces.  Thus  any  person  in- 
ducted into  the  Armed  Forces  is  inducted  under  the 
authority  of  said  subsection.  Section  456  (j)  of  the 
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the  date  of  enactment  of  the  1951  Amendments  to 
the  Universal  Militaiy  Training  and  Sei-xdce  Act 
(June  19,  1951)  shall,  following  his  induction,  be 
given  full  and  adequate  military  training  for  serv- 
ice in  the  amied  force  into  which  he  is  inducted  for 
a  i)€riod  of  not  less  than  four  months  *  *  *." 

This  language  furnishes  a  definition  of  the  meaning 
of  the  phrase  "induction  into  the  armed  forces  of 
the  United  States";  it  is  a  direction  by  Congress 
that  any  person  entering  the  armed  forces  upon  an 
unqualified  induction  is  to  be  given  full  and  ade- 
quate military  training  for  service  in  the  armed 
forces  into  which  he  is  inducted,  for  a  period  of  not 
less  than  four  months.  Certainly  full  and  adequate 
military  training  for  service  in  the  Army,  Navy, 
IMarine  Corps,  Air  Force  or  Coast  Guard  cannot  be 
achieved  through  'draining  Avhich  is  not  concerned 
with  the  study,  use  or  handling  of  arms  and  weap- 
ons". 

The  pro^dsion  above  quoted  from  subsection  (a) 
of  Section  454  was  added  to  the  Universal  Military 
Training  and  Sei'vice  Act  by  the  1951  amendments 
to  the  Act.  The  legislative  history  of  the  1951 
amendments  further  illustrates  the  Congressional 
intent  that  inductees  into  the  aiTiied  forces  under 
unqualified  inductions  be  given  full  and  adequate 
military  training. 

Act  above  quoted  does  not  itself  pro^dde  the  author- 
ity for  the  induction  of  conscientious  objectors  into 
the  Aimed  Forces,  but  provides  merely  that  if  they 
are  inducted,  they  shall  l3e  assigned  to  noncombat- 
ant  service. 
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House  Report  No.  271  of  March  15,  1951,  on  the 
1951  Amendments  to  the  Universal  Military  Train- 
ing and  Ser^dce  Act,  which  repeats  in  substance  the 
Senate  Report  on  the  1951  amendments  (Senate 
Report  No.  117,  February  21,  1951)  contains  the 
following  statement: 

"Under  the  House  bill,  each  person  inducted  into 
the  Armed  Forces  must  be  given  military  training 
for  a  period  of  not  less  than  4  months.  It  should  be 
noted  that  this  applies  not  only  to  men  imder  19, 
but  to  all  persons  inducted.  The  proposed  section 
requires  4  months  of  military  training;  and  this 
does  not  include  time  spent  in  travel  to  a  training 
camp  or  station." 

In  the  section  by  section  analysis  of  the  1951 
amendments,  contained  in  the  House  Report,  the 
following  statement  is  made: 

"The  present  Selective  Ser\dce  Act  requires  that 
individuals  inducted  into  the  Armed  Forces  shall 
be  assigned  to  stations  and  units  of  such  forces.  The 
prox>osed  addition  to  the  present  law  requires  that 
every  person  inducted  into  the  Armed  Forces  be 
given  full  and  adequate  military  training  for  a 
period  of  not  less  than  4  months.  In  addition,  the 
proposed  section  prevents  any  person  inducted  into 
the  Armed  Forces  from  being  sent  into  a  combat 
area  located  on  land  for  the  first  6  months  follow- 
ing his  induction  into  the  Aimed  Forces.  During 
the  4  months'  training  period  persons  inducted 
may  not  be  assigned  for  duty  on  land  outside  the 
United  States,  its  Territories  and  possessions  (in- 
cluding the  Canal  Zone)." 
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The  Couii:  has  found  only  a  few  cases  which  deal 
with  this  question.  In  Shaddy  v.  United  States,  139 
Fed.  (2d)  754,  Shaddy  appealed  from  a  conviction 
for  a  violation  of  the  Selective  Service  and  Train- 
ing Act  of  1940.  Shaddy,  classified  as  1-A-O,  refused 
to  repoii:  for  induction.  At  the  trial  it  was  stix>u- 
lated  ]>etween  the  United  States  Attorney  and  coun- 
sel for  Shaddy  that  Shaddy  was  ordered  to  report 
for  induction  into  the  aimed  forces  of  the  United 
States  for  noncombatant  service.  However,  the 
order  to  report  for  induction  was  introduced  in 
evidence  and  showed  that  the  stipulation  was  erro- 
neous in  that  Shaddy  was  ordered  to  report  for 
induction  into  the  Arnied  Forces  of  the  United 
States  for  training  and  service  in  the  army.  On 
appeal,  counsel  for  Shaddy,  for  the  first  time, 
claimed  that  there  was  a  variance  between  the  alle- 
gations of  the  indictment  and  the  proof  and  with 
respect  to  this  x)oint  the  Court  said: 

"The  contention  is  based  upon  the  en^oneous  re- 
cital in  the  stipulation.  The  order  of  the  local  board 
directed  Shaddy  to  report  for  induction  into  the 
army.  It  is  true  that  a  registrant  classified  as 
1-A-O  is  subject  to  noncombatant  sei^sdce  only. 
Nevertheless,  such  a  registrant  is  subject  to  induc- 
tion to  a  noncombatant  division,  such  as,  for  exam- 
ple, the  Medical  Corps.  32  CFR  1940  Su])p.,  Sec. 
603.364.  There  was  no  variance  between  the  allega- 
tions of  the  indictment  and  the  proof." 

The  Shaddy  case,  however,  is  distinguishable 
from  the  present  case  in  that  the  Selective  Training 
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and  Service  Act  of  1940,  under  which  Shaddy  was 
prosecuted,  did  not  contain  the  provision  requiring 
that  persons  inducted  into  the  Amied  Forces  be 
given  full  and  adequate  military  training,  which 
was  inserted  by  the  1951  amendments  to  the  Uni- 
versal Military  Training  and  Service  Act. 

Another  case  dealing  with  the  question  involved 
here  is  United  States  ex  rel.  Weidman  v.  Sweeney, 
117  Fed.  Suxip.  739.  In  that  case  Weidman,  classi- 
fied as  1-A-O,  was  inducted  into  the  Marine  Corps, 
which  has  no  noncombatant  miit  and  no  medical 
corps.  Weidman  performed  various  ser\dces  in  the 
Marine  Corps,  but  fijially  departed  from  his  station 
and  was  charged  with  desertion,  and  while  awaiting 
military  trial  on  the  charge  of  desertion  sought  a 
writ  of  habeas  corpus.  The  Court  granted  the  writ 
and  ordered  Weidman  discharged,  holding  that  in 
effect  his  induction  was  invalid  from  the  beginning 
because  the  Marine  Corps,  into  which  he  was  in- 
ducted, had  no  noncoml^atant  units,  no  medical 
corps  and  that  such  other  assigiunent  as  the  Marine 
Corps  proposed  to  give  him  had  not  been  found 
acceptable  to  him  prior  to  his  induction,  as  required 
by  clause  (c)  of  the  definition  of  noncombatant 
service  above  quoted. 

Upon  somewhat  similar  facts,  the  Court  in 
LaRose  v.  Young,  139  Fed.  Supp.  516,  reached  a 
different  conclusion  than  did  the  Court  in  U.  S.  v. 
Sweeney,  supra.  However,  it  appears  from  the  sec- 
ond paragraph  of  the  opinion  in  the  LaRose  case 
that  LaRose  'Svas  inducted  into  the  armv  as  a  con- 
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scientious  objector  available  for  noncombatant  mili- 
taiy  service  only",  although  the  specific  induction 
order  had  no  bearing  on  the  Coui-t's  decision.  It  is 
clear,  however,  that  if  the  indictment  in  the  case  at 
bar  charged  that  Hansen  ''refused  to  obey  an  order 
of  induction  into  the  armed  forces  as  a  conscien- 
tious objector  available  for  noncombatant  service 
only",  the  problem  with  which  the  Court  is  here 
concerned  would  not  exist. 

The  Court  is  aware  of  the  two  opinions  of  the 
Court  of  Appeals  for  the  Ninth  Circuit  in  Hopper 
V.  United  States,  142  Fed.  (2d)  167  and  142  Fed. 
(2d)  181.  While  the  first  Hopper  opinion  in  that 
portion  thereof  covered  by  headnotes  1  and  2  could 
be  considered  authority  for  the  view  this  Court 
takes  of  the  case  at  bar,  that  opinion  was  wiped  out 
by  the  second  opinion  of  the  Coui-t  en  banc  in  the 
Hopper  case.  However,  the  grounds  upon  which  the 
first  Hopper  opinion,  in  the  portion  thereof  cov- 
ered by  headnotes  1  and  2,  held  the  indictment  in- 
valid were  not  raised  by  Hopper  in  either  the  trial 
or  appellate  court,  and  the  second  Hopper  opinion 
limited  its  consideration  of  the  sufficiency  of  the 
indictment  to  those  grounds  specified  in  the  ti-ial 
and  appellate  courts,  and  the  problem  \\^th  which 
the  Court  is  here  faced  was  not  considered  in  the 
second  Hopper  opinion. 

The  Court  is  likewise  aware  of  the  line  of  author- 
ity represented  ]\v  Seele  v.  United  States,  133  Fed. 
(2d)  lOlf),  and  United  States  v.  Ryals,  56  Fed. 
Supp.  772,  cited  by  the  government,  to  the  effect 
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that  an  indictment  founded  on  a  statute  need  not 
negative  the  matter  of  an  exception  made  by  a  pro- 
"^riso  or  other  distinct  section  of  the  statute.  The 
problem  here  involves  something  more  than  an  ex- 
ception, however.  Here,  the  indictment,  by  the  alle- 
gation that  defendant  was  classified  1-A-O  by  his 
local  board,  affirmatively  shows  that  defendant, 
under  both  the  law  and  the  Selective  Service  Regu- 
lations, was  under  the  duty  of  submitting  to  induc- 
tion into  the  armed  forces  for  noncombatant  serv- 
ice only.  Then  the  indictment  charges  the  defendant 
with  failing  to  perform  an  entirely  different  duty, 
and  one  which  mider  the  law  he  did  not  owe,  by 
refusing  to  submit  to  induction  into  the  armed 
forces,  which,  as  previously  pointed  out,  luider  the 
Universal  Military  Training  and  Service  Act  re- 
quires at  least  four  months  of  adequate  military 
training  for  ser^dce  in  the  armed  forces  into  which 
he  was  inducted. 

It  seems  the  situation  here  is  in  effect  the  same 
as  it  would  be  in  a  case  where  a  defendant,  after 
having  been  found  to  be  physically  unfit  for  any 
service  and  placed  in  Class  IV-F  by  his  local  board, 
was  ordered  by  the  local  board  to  report  for  induc- 
tion and  refused  to  obey  the  order.  Certainly  an 
indictment  alleging  such  facts  would  not  state  an 
offense  under  the  Universal  Military  Training  and 
Service  Act,  because  the  board  would  be  without 
authority  to  order  the  induction  of  a  person  classi- 
fied IV-F. 

For  the  foregoing  reasons.   It  Is   Ordered   and 
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this  does  order  that  the  motion  to  dismiss  the  indict- 
ment is  granted,  and  said  indictment  is  hereby 
ordered  dismissed. 

Done  and  dated  this  7th  day  of  February,  1958. 

W.  D.  MURRAY, 

United  States  District  Judge. 

[Endorsed] :  Filed  February  7,  1958. 

[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  DOCKET  ENTRIES 

1.  Indictment  for  Violation  of  the  Universal  Mil- 
itary Training  Service  Act.  (Title  50  App.  Sec. 
462.)  Filed  June  7,  1957. 

2.  Filed  Motion  to  dismiss  indictment.  Jan.  16, 
1958. 

3.  Plea  to  indictment  of  not  guilty  entered  Jan. 
16,  1958. 

4.  Motion  to  dismiss  indictment  heard  and  by 
the  Court  taken  under  advisement.  Jan.  16,  1958. 

5.  Filed  and  Entered  Order  gi*anting  defend- 
ant's motion  to  dismiss  Indictment.  Feb.  7,  1958. 

6.  Notice  of  Appeal  filed  March  10,  1958. 
Attest : 

DEAN  O.  WOOD, 
Clerk. 

By   N.  P.  CRONIN, 
Deputy  Clerk. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Name  and  address  of  appellant:  The  United 
States  of  America,  in  care  of  the  United  States 
Attorney  for  the  District  of  Montana,  Post  Office 
Building,  Butte,  Montana. 

Name  and  address  of  appellant's  attorney:  Krest 
Cyr,  United  States  Attorney  for  the  District  of 
Montana,  Post  Office  Building,  Butte,  Montana. 

Offense:  Richard  Harold  Hansen,  a  male  person 
subject  to  the  Universal  Military  Training  and 
Service  Act,  registered  as  required  by  said  Act  and 
regulations  promulgated  thereunder,  and  thereafter 
he  became  a  registrant  of  Local  Board  No.  7,  said 
board  being  then  and  there  duly  created  and  acting, 
under  the  Selective  Service  System  established  by 
said  Act,  in  the  Coimty  of  Cascade,  in  the  State  and 
District  of  Montana;  pursuant  to  said  Act,  and  the 
rules  and  regulations  j^^oi^^^^l^^^®^  thereunder, 
Richard  Harold  Hansen  was  classified  1-AO,  and 
was  notified  of  said  classification;  and  a  notice  and 
order  l3y  said  iDoard  was  duly  given  him  to  report 
for  induction  into  the  Armed  Forces  of  the  United 
States  of  America,  on  January  31,  1957,  at  Grreat 
Falls,  County  of  Cascade,  State  of  Montana,  for 
forwarding  to  an  armed  forces  induction  station; 
and  he  was  duly  forwarded  to  the  Armed  Forces 
induction  station  at  Butte,  Montana;  and  on  the  1st 
day  of  February,  1957,  at  Butte,  in  the  State  and 
District  of  Montana,  said  Richard  Harold  Hansen 
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did  knowingly  fail,  neglect  and  refuse  to  perforin  a 
duty  required  of  him  under  said  Universal  Military 
Training  and  SeiTice  Act,  and  the  regulations  pro- 
mulgated thereunder,  in  that  said  Richard  Harold 
Hansen  then  and  there  knowingly  failed,  neglected 
and  refused  to  be  inducted  into  the  Ai-med  Forces 
of  the  United  States  of  America,  as  so  notified  and 
ordered  to  do. 

Concise  statement  of  order,  giving  date,  and  any 
sentence:  On  February  7,  1958,  the  Honorable 
AV.  D.  Murray,  District  Judge  of  the  above-capy 
tioned  Court,  entered  and  filed  an  Order  gTanting 
the  defendant's  motion  to  dismiss  the  indictment 
and  further  ordered  said  indictment  be  dismissed. 
The  Order  of  the  Judge  is  based  on  a  finding  that 
the  defendant,  who  is  classified  1-AO  by  his  Local 
Board  as  shown  in  the  indictment,  was  under  the 
duty  of  submitting  to  the  induction  into  the  Armed 
Forces  for  noncombatant  service  only,  whereas  the 
indictment  charges  the  defendant  as  failing  to  per- 
form an  entirely  different  duty,  and  one  which 
under  the  law  the  Court  finds  he  did  not  owe,  by 
refusing  to  submit  to  induction  into  the  Armed 
Forces,  which  the  Court  pointed  out,  under  the 
Universal  Military  Training  and  Service  Act  re- 
quires at  least  four  months  of  adequate  military 
training  for  service  in  the  armed  forces. 

Name  of  institution  where  defendant  noAV  con- 
fined: Defendant  is  not  confined,  and  his  bail  has 
been  exonerated. 

I,  the  above-named  appellant,  hereby  appeal  to 
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the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  above  stated  judgment  and  order. 

Dated  this  10th  day  of  March,  1958. 

KREST  CYR, 

United  States  Attorney  for  the  District  of  Mon- 
tana, Attorney  for  Appellant. 

[Endorsed] :  Filed  March  10,  1958. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINT  ON  APPEAL 

The  point  upon  which  Appellant,  United  States 
of  America,  will  rely  on  appeal  is  that  the  Court 
erred  in  dismissing  the  indictment  on  file  herein, 
returned  against  the  defendant. 

KREST  CYR, 

United  States  Attorney  for  the  District  of  Mon- 
tana, Attorney  for  the  United  States  of  Amer- 
ica, Appellant. 

Acknowledgment  of  Service  Attached. 

[Endorsed]  :  Filed  March  14,  1958. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF 
RECORD   ON  APPEAL 

Pursuant  to  Rule  75(a)  of  the  Federal  Rules  of 
Civil  Procedure,  the  United  States  of  America, 
Appellant,  hereby  designates  for  inclusion  in  the 


IticJiard  Harold  Hansen  21 

record  on  appeal  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  taken  by  notice  of 
appeal  filed  March  10,  1958,  the  following,  which 
constitutes  the  entire  record  in  this  action: 

1.  Indictment  for  violation  of  the  Universal  Mili- 
tary Training  Act.  (Title  50  App.  §462),  filed  June 
7,  1957. 

2.  Motion  to  dismiss  indictment,  filed  January 
16,  1958. 

3.  Plea  of  not  guilty  to  indictment  entered  Jan- 
uary 16,  1958. 

4.  Hearing  on  motion  to  dismiss  indictment  and 
by  the  Court  taken  under  advisement  January  16, 
1958. 

5.  Opinion  and  order  of  the  Court  granting  de- 
fendant's motion  to  dismiss  indictment,  Febniary 
7,  1958. 

6.  Notice  of  appeal  filed  March  10,  1958. 

7.  Statement  of  docket  entries. 

8.  Statement  of  point  on  appeal. 

9.  This  designation. 

KREST  CYR, 

United  States  Attorney  for  the  District  of  Mon- 
tana, Attorney  for  the  United  States  of  Amer- 
ica, Appellant. 

Acknowledgment  of  Service  Attached. 

[Endorsed]  :  Filed  March  14,  1958. 
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[Title  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE 

United  States  of  America, 
District  of  Montana — ss. 

I,  Dean  O.  Wood,  Clerk  of  the  District  Court  of 
the  United  States  in  and  for  the  District  of  Mon- 
tana, do  hereby  certify  to  the  Honorable,  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  that 
the  foregoing  volume  consisting  of  18  x^ages  num- 
bered consecutively  from  1  to  18  inclusive  as  a  full, 
true  and  correct  transcrixDt,  consisting  of  copies  of 
the  following  papers  designated  by  the  parties, 
to  wit:  Indictment,  Motion  to  Dismiss  Indictment, 
Minute  Entry  on  hearing  the  Motion  to  Dismiss 
Indictment,  and  Plea  and  Arraignment,  Order  of 
Court  Dismissing  Indictment,  Statement  of  Docket 
Entries,  Notice  of  Appeal,  Statement  of  Points  on 
Appeal,  Designation  of  Contents  of  Record  on  Ap- 
peal, and  Clerk's  Certificate,  required  by  the  rule  as 
the  record  on  appeal  in  Case  No.  3762,  United 
States  of  America  vs.  Richard  Harold  Hansen,  as 
appears  from  the  original  records  and  files  of  said 
District  Court  in  my  custody  as  such  Clerk. 

Witness  my  hand  and  the  seal  of  said  District 
Court  at  Butte,  Montana,  this  18th  day  of  March, 
A.  D.  1958. 

[Seal]  DEAN  0.  WOOD, 

Clerk, 
/s/  By   HELEN  P.  HAXSTEAD, 
Deputy  Clerk. 
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[Endorsed] :  No.  15943.  United  States  Court  of 
Appeals  for  tlu^  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  Richard  Harold  Hansen, 
Appellee.  Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  District  of 
Montana. 

Filed:  March  20,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15943 

UNITED  STATES  OF  AMERICA,    Appellant, 

vs. 

RICHARD  HAROLD  HANSEN,  Appellee. 

STATEMENT  OF  POINTS  AND 
DESIGNATION  OF  RECORD 

The  Appellant  in  the  above-entitled  cause  hereby 
adopts  for  its  Statement  of  Points  and  Designation 
of  Record  upon  which  it  intends  to  rely  in  this 
appeal  the  Statement  of  Points  and  Designation  of 
Record  heretofore  and  on  the  14tli  day  of  March, 
1958,  filed  with  the  Clerk  of  the  United  States  Dis- 
trict Court  for  the  District  of  Montana,  Butte  Divi- 
sion, and  sei'ved  upon  counsel  for  the  Appellee  and 
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certified  by  the  said  Clerk  of  the  District  Court  to 
the  Clerk  of  the  United  States  Court  of  Appeals 
for  the  Mnth  Circuit,  and  hereby  respectfully  re- 
quests that  said  Statement  of  Points  and  Designa- 
tion of  Record  be  allowed  and  filed  in  compliance 
with  Rule  17(6)  Rules  of  this  Court. 

Dated  this  26th  day  of  March,  1958. 

/s/  KREST  CYR, 

United  States  Attorney  for  the  District  of  Mon- 
tana, Attorney  for  United  States,  Appellant. 

Affidavit  of  Mailing  Attached. 

[Endorsed]:    Filed    March    28,    1958.    Paul    P. 
O'Brien,  Clerk. 
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Appellant, 
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Appellee, 


ON  APPEAL  FROM  THE  UNITED  STATES 

DISTRICT  COURT  FOR  THE  DISTRICT 

OF  MONTANA 


BRIEF  OF  APPELLANT 


OPINION  BELOW 

The  Order  of  the  District  Court  dismissing  the  in- 
dictment (R.  6-17)  is  officially  reported  at  158  F.  Supp. 
883. 

JURISDICTION 

The  District  Court  had  jurisdiction  of  the  alleged  of- 
fense by  virtue  of  the  provisions  of  Title  50,  U.S.C.  App. 
§462,  and  Title  18,  U.S.C.  §3231. 

The  jurisdiction  of  this  Court  rests  in  §3731,  Title  18, 
U.S.C.  which  provides  that  the  Courts  of  Appeals  shall 
have  jurisdiction  of  an  appeal  from  a  decision  or  judg- 


ment  dismissing  an  indictment,  except  where  a  direct  ap- 
peal to  the  Supreme  Court  of  the  United  States  is  au- 
thorized. 

STATEMENT  OF  THE  CASE 

This  is  an  appeal  from  an  order  dismissing  an  indict- 
ment made  and  entered  by  the  United  States  District 
Court  for  the  District  of  Montana,  Butte  Division,  on 
February  7,  1958.  The  Honorable  W.  D.  Murray  was 
the  presiding  Judge. 

The  indictment,  returned  on  June  7,  1957,  charged  that 
the  Appellee,  Richard  Harold  Hansen,  a  registrant  under 
the  Universal  Military  Training  and  Service  Act,  who 
had  been  classified  1-A-O,  pursuant  to  the  rules  and 
regulations  promulgated  under  said  Act,  w^as  notified  to 
report  for  induction  into  the  Armed  Forces  of  the  United 
States  on  January  31,  1957,  and  that  on  February  1,  1957, 
said  Appellee  did  knowingly  fail,  neglect  and  refuse  to 
perform  a  duty  required  of  him  under  said  Act,  in  that 
he  knowingly  failed,  neglected  and  refused  to  be  inducted 
into  the  Armed  Forces  of  the  United  States  of  America, 
as  so  notified  and  ordered. 

On  January  16,  1958,  Appellee  filed  a  motion  to  dis- 
miss the  indictment,  alleging  that  the  indictment  (1) 
failed  to  state  an  offense  against  the  United  States,  (2) 
showed  on  its  face  that  the  Appellee  was  classified  1-A-O 
and  as  such  is  exempt  from  induction  into  the  Armed 
Forces,  but  must  be  assigned  to  non-combatant  duty,  (3) 
showed  that  the  defendant  performed  all  the  duties  he 
was   required   to  perform   under   the   Universal   Military 


Training  and  Service  Act.  This  motion  was  argued  on 
January  16,  1958,  and  taken  under  advisement  by  the 
Court.  On  February  7,  1958,  the  Court  granted  de- 
fedant's  motion  and  ordered  the  indictment  dismissed. 
The  question  thus  presented  is  whether  an  indictment 
for  failure  to  report  for  induction  which  alleges  a  failure 
to  comply  with  an  induction  order  to  a  conscientious  ob- 
jector, classified  1-A-O,  to  report  for  "induction  into  the 
armed  forces  of  the  United  States"  is  sufficient. 

SPECIFICATION  OF  ERROR 

The  District  Court  erred  in  dismissing  the  indictment 
returned  against  the  Appellee. 

ARGU^IEXT 

The  Indictment  JJ^as  Sufficient  And  Should  Xot  Have 

Been  Dismissed 

In  ordering  the  indictment  dismissed,  the  District  Court 
held  that  "  'induction  into  the  armed  forces  of  the  United 
States'  means  something  different  than  'induction  into 
the  armed  forces  of  the  United  States  for  assignment  to 
non-combatant  service  only.'"  (R.  10.)  It  further  held 
that  by  virtue  of  his  classification  of  1-A-O,  the  Appellee 
was  under  the  duty  of  submitting  to  induction  into  the 
Armed  Forces  for  non-combatant  service  only,  so  that  in 
refusing  to  submit  to  the  order  which  required  him  to 
report  for  "induction  into  the  armed  forces  of  the  United 
States  of  America"  the  appellee  was  not  violating  any 
duty  imposed  by  law.  The  Court  held  the  indictment  was 
insufficient  since  it  charged  Appellee  with  failing  to  per- 
form a  duty  which  under  the  law  he  did  not  owe.  (R.  16.) 


The  District  Court  distinguished  the  case  of  Shaddy  v. 
United  States,  139  F.  (2d)  754,  (R.  13),  which  the  Gov- 
ernment contended  would  have  sustained  the  indictment  in 
this  case,  primarily  on  the  language  of  50  U.S.C.  App. 
§454 (a),  which  was  not  contained  in  the  law  at  the  time 
of  the  Shaddy  decision.  The  Court  relied  upon  the  fol- 
lowing language  of  §454(a) : 

"Every  person  inducted  into  the  Armed  Forces  pur- 
suant to  the  authority  of  this  subsection  after  the 
date  of  the  enactment  of  the  1951  amendments  to  the 
Universal  Military  Training  and  Service  Act  [June 
19,  1951]  shall,  following  his  induction  be  given  full 
and  adequate  military  training  for  service  in  the 
armed  force  into  which  he  is  inducted  for  a  period 
of  not  less  than  four  months.  *  *  *'' 

The  Court  held  that  under  this  provision  everyone  in- 
ducted was  subject  to  mihtary  training.  (R.  11.)  It  is 
to  be  noted  that  there  are  excepted  from  §454 (a)  require- 
ment of  military  training,  certain  persons,  including 
conscientious  objectors.  The  first  sentence  of  §454 (a) 
specifically  provides:  "Except  as  otherwise  provided  in 
this  Title  [§§451-454  and  §§455-471  of  this  Appendix] 
"■  *  *."  §456  of  Title  50,  U.S.C.  provides  in  subsection 
(j)  for  exemption  from  military  training  of  conscientious 
objectors.   This  subsection  provides  in  part : 

'^ Nothing  contained  in  this  title  [sections  451-454 
and  455-471  of  this  Appendix]  shall  be  construed  to 
require  any  person  to  be  subject  to  combatant  training 
and  service  in  the  armed  forces  of  the  United  States 
zi'ho  by  reason  of  religious  training  and  belief,  is  con- 
scientiously opposed  to  participation  in  zvar  in  anv 
form.  *  *  *  Any  person  claiming  exemption  from  com- 
batant  training    and    service    because   of    such    con- 


scientious  objections  whose  claim  is  sustained  by  the 
local  board  shall,  if  he  is  inducted  into  the  armed 
forces  under  this  title  [said  sections]  be  assigned  to 
non-combatant  service  as  defined  by  the  President, 
*  *  *"  (Emphasis  supplied.) 

It  is  the  contention  of  the  Government  that  subsection 
(j)  of  50  U.S.C.  App.  §456  is  one  of  the  exceptions  pro- 
vided by  subsection  (a)  of  50  U.S.C.  App.,  §454,  and 
that  when  §454(a)  and  §456(j)  are  read  together,  the 
ground  upon  which  the  District  Court  based  its  order 
dismissing  this  indictment  is  eliminated. 

Neither  the  Universal  Military  Training  and  Service 
Act  nor  the  regulations  promulgated  thereunder  make 
any  provision  for  a  qualified  induction  into  the  Armed 
Forces.  50  U.S.C.  App.  §456(j)  provides,  in  the  case  of 
conscientious  objectors,  for  induction  into  the  Armed 
Forces,  and  a  subsequent  assignment  to  non-combatant 
duties.  Even  in  this  instance  the  language  of  the  Act  dis- 
tinguishes between  induction  and  assignment. 

The  Appellee  and  the  Court  below  have  failed  to  dis- 
tinguish between  the  order  directing  Appellee  to  report  for 
induction,  and  the  purpose  of  his  induction.  Induction  is 
an  unqulaified  action  through  which  each  person  se- 
lected for  service  and  training  under  the  Act  is  received 
into  the  armed  forces.  According  to  the  Act,  the  obliga- 
tion to  report  for  induction  devolves  upon  each  selectee. 
The  Act  additionally  provides,  out  of  deference  to  the  re- 
ligious beliefs  of  those  conscientiously  opposed  to  com- 
batant training  for  participation  in  war,  that  such  persons 
shall  be  assigned  to  non-combatant  service.  The  language 
of    §456(j)    contemplates,    however,    that    induction    will 


precede  such  assignment^.  There  is  no  limitation  concern- 
ing the  assignment  of  selectees  classified  1-A  while  those 
classified  1-A-O  can  only  be  assigned  in  accordance  with 
the  provisions  of  50  U.S.C.  App.  §456(j). 

It  is  apparent  that  while  assignment  is  a  necessary  step 
in  the  process  of  training  and  service  under  the  Universal 
Military  Training  Act,  it  is  separate  and  distinct  from  in- 
duction. Thus,  while  a  person  classified  1-A-O  must  be 
assigned  to  non-combatant  service  in  accordance  with 
the  language  of  the  Act,  it  is  not  necessary  for  the  induc- 
tion order  to  specify  this  assignment.  According  to  the 
Act  and  the  regulations  promulgated  thereunder,  a  selec- 
tee, even  though  classified  1-A-O  is  adequately  advised  of 
his  duty  to  report  by  an  order  to  report  for  induction 
into  the  Armed  Forces  of  the  United  States. 

Since  an  induction  order  need  not  specify  the  assign- 
ment that  the  selectee  is  to  receive,  the  order  in  question 
imposed  a  duty  upon  Appellee  to  report  for  induction, 
and  in  willfully  failing  and  refusing  to  do  so  he  was  in 
violation  of  Title  50  U.S.C.  App.  §462,  consequently  the 
indictment  charging  him  with  violating  that  section  was 
proper  and  should  not  have  been  dismissed. 

It  is  to  be  presumed  that  the  military  authorities  will 
follow  the  law  and  assign  the  Appellee  to  non-combatant 
service.  He  cannot  disobey  a  lawful  order  for  induction 
merely  upon  the  conjecture  that  the  military  would  violate 
the  law. 


'  §454(a)  also  speaks  of  induction  as  a  prerequisite  for  assignment,  as  fol- 
lows: "*  ♦  *  persons  inducted  into  the  Armed  Forces  for  training 
and  service  *  *  *  shall  be  assigned  to  stations  or  units  of  such 
forces  *  *  *." 


The  Appellee,  and  every  other  selectee  classified  1-A-O, 
while  not  entitled  to  have  his  assignment  spelled  out  in  his 
induction  order  is  protected  to  the  extent  that  a  habeas 
corpus  proceeding-  may  be  brought  in  the  event  that  he  is 
assigned  to  any  but  non-combatant  service.  Weidman  v. 
Sweeney,  117  F.  Supp.  739  (D.C.E.D.Pa).  Although 
the  Courts  cannot  direct  that  an  individual  be  given  a 
]mrticular  military  assignment,  a  Court  can  order  that  a 
petition  for  habeas  corpus  be  granted  unless  the  military 
authorities  refrain  from  acts  in  excess  of  their  jurisdiction 
over  the  applicant  for  the  writ.  LaRose  v.  Young,  139  F. 
Supp.  516  (D.C.N.D.CaHf.);  Nelson  v.  Peckham,  210  F. 
(2d)  574  (C.A.4). 

I'^or  the  reasons  stated  it  is  submitted  that  the  induction 
order  was  sufficient  and  that  the  indictment  should  not 
have  been  dismissed. 

Jt  is  respectfully  submitted  that  the  judgment  of  the 
District  Court  should  be  reversed. 

KREST  CYR 

United  States  Attorney 

for  the  District  of  Montana 

DALE  F.  GALLES 

Assistant  United  States  Attorney 

for  the  District  of  Montana 

MICHAEL  J.  O'CONNELL 
Assistant  United  States  Attorney 
for  the  District  of  Montana 
Attorneys  for  the  Plaintiff  and  Appellant 
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STATEMENT 

The  statement  of  appellant  in  its  brief  as  to  Opinion  Be- 
low, Jurisdiction  and  Statement  of  the  Case  is  accurate 
and  it  is  not  necessary  to  here  restate  such  matters.  The 
appellee  will  proceed  immediately  to  the  argmnent  of  the 
ease. 


ARGUMENT 

This  case  is  simple.  The  Government  had  two  choices  to 
make,  either  to  procure  an  indictment  without  mentioning 
the  classification  given  to  the  registrant,  or  merely  allege 
that  he  was  a  person  subject  to  induction  into  the  armed 
forces  and  refused  to  submit  to  induction  contrary  to  the 
Act.  Had  the  Government  framed  such  an  indictment  with- 
out alleging  the  classification  of  the  defendant,  then  the 
demurrer  could  not  possibly  have  been  sustained.  The  case 
is  as  sunple  as  this. 

Suppose  the  Government  had  returned  an  indictment  and 
alleged  that  the  defendant  had  been  classified  I-O,  which 
would  have  obliged  him  to  perform  civilian  work,  and  had 
gone  on  to  allege  that  he  had  refused  to  submit  to  induction 
into  the  armed  forces,  as  was  done  in  this  case.  Had  such 
been  done,  no  one  would  have  the  hardiliood  to  argue  that 
a  sufficient  indictment  was  alleged.  The  indictment  on  its 
face  would  show  that  the  defendant  under  Section  6  (j)  of 
the  Act  (50  U.  S.  C.  App.  H56  (j),  65  Stat.  83)  would  not  be 
under  any  duty  to  submit  to  induction  under  the  Act  and  the 
indictment  would,  on  its  face,  be  insufficient. 

There  is  no  difference  between  this  hypothetical  situation 
and  the  situation  in  this  case.  The  Government  chose  to 
frame  its  indictment  in  such  a  manner  as  would  give  rise 
to  the  presumption  of  no  duty  under  the  Act.  The  case  here 
is  somewhat  similiar  to  United  States  v.  Britton,  107  U.  S. 
655,  668-670  (1882). 

The  case  of  the  Government  is  similar  to  the  illustration 
familiar  to  every  school  student  in  study  of  criminal  law. 
If  an  indictment  charges  that  a  defendant  stole  a  horse  the 
indictment  allows  the  Government  to  prove  the  theft  of 
any  color  horse.  But  if  the  indictment  alleges  that  the  de- 
fendant stole  a  white  horse,  then  it  is  not  permissible  to 
prove  that  he  stole  a  black  one.  If  an  indictment  alleges 
that  a  man  transported  a  Buick  automobile  across  the  state 
line,  knowing  that  it  was  stolen,  and  the  proof  shows  he 
transported  a  Ford  automobile,  there  would  be  a  variance. 


While  the  subject  of  variance  is  not  involved  in  this  case, 
the  illustrations  above  set  out  prove  that  the  Government 
must  allege  in  an  indictment  facts  sufficient  to  show  the 
commission  of  an  offense. 

Where  an  indictment  alleges  facts  that  give  rise  to  an 
exemption  the  responsibility  is  upon  the  Government  to 
negative  such  exemption.  The  Government  here  alleges  that 
the  defendant  was  classified  in  I-A-0.  This  classification 
under  50  U.  S.  C.  456  (j)  specifically  exempted  him  from 
combatant  military  training  and  service.  Title  50  U.  S.  C.  § 
456  (j),  65  Stat.  83,  provides: 

"Nothing  contained  in  this  title  shall  be  construed 
to  require  any  person  to  be  subject  to  combatant  train- 
ing and  service  in  the  armed  forces  of  the  United  States 
who,  by  reason  of  religious  training  and  belief,  is  con- 
scientiously opposed  to  participation  in  war  in  any 
form.  .  .  .  Any  person  claiming  exemption  from  com- 
batant training  and  service  because  of  such  conscien- 
tious objections  whose  claim  is  sustained  by  the  local 
board  shall,  if  he  is  inducted  into  the  armed  forces 
under  this  title,  be  assigned  to  noncombatant  service 
as  defined  by  the  President  ..." 

Since  the  Government  chose  to  allege  that  the  defendant 
was  classified  I-A-0,  it  should  have  gone  forward  a  step 
further  and  alleged  that  he  refused  to  submit  to  induction 
into  the  armed  forces  for  assignment  to  noncombatant 
service  only,  pursuant  to  50  U.  S.  C.  App.  §  456  (j). 

The  trial  judge  wrote  a  very  clear  and  well-reasoned 
opinion.  He  referred  first  to  the  indictment  and  quoted  it, 
showing  that  it  alleged  that  appellee  "was  classified  1-AO" 
and  refused  to  perform  a  duty  "to  be  inducted  into  the 
Armed  Forces  of  the  United  States  of  America."  (R.  7)  The 
trial  judge  then  quoted  from  50  U.  S.  C.  App.  <^  456  (j).  (R. 
7-8)  Here  he  showed  that  the  Act  exempted  from  combatant 
training  and  service  one  who  is  classified  as  was  the  appellee 
here.  He  then  states  the  position  of  appellee  on  his  motion 


perform  a  duty  and  there  is  no  duty  of  a  person  classified 
I-A-0  to  be  inducted  into  the  armed  forces  for  unlimited 
military  service.  In  order  to  allege  properly  the  imposition 
of  such  a  duty  on  the  appellee  it  should  have  been  alleged 
that  the  appellee  failed  to  submit  to  induction  or  assign- 
ment as  a  noncombatant. 

The  appellant  argues,  on  page  7  of  its  brief,  that  the 
appellee  would  have  available  the  writ  of  habeas  corpus 
in  event  he  was  illegally  assigned.  AMiile  this  may  be  true, 
it  is  immaterial  in  considering  proper  pleading.  The  judicial 
remedy  of  habeas  corpus  challenged  invalid  military 
action  against  a  member  of  the  armed  forces  in  no  way 
lightens  the  duty  imposed  upon  the  Government  in  respect 
to  compliance  with  proper  rules  of  pleading. 

The  Government  has  alleged  that  the  appellee  was  a  con- 
scientious objector  ordered  to  perform  full  military  train- 
ing and  service.  The  indictment  on  its  face  shows  that  there 
was  no  duty  on  the  part  of  the  appellee  to  perform  full 
military  training  and  service  since  he  had  been  classified 
in  I-A-0,  as  stated  in  the  indictment.  This  being  true,  no 
offense  was  alleged  and  it  was  the  duty  of  the  trial  court 
to  dismiss  the  indictment. 

CONCLUSION 

It  is  respectfully  submitted  that  the  order  of  the  court 
below,  dismissing  the  indictment,  should  be  affirmed. 

Respectfully    submitted, 

Hayden   C.   Covington 

12-i  Columbia  Heights 
Brooklyn  1,  New  York 

Counsel  for  Appellee 
July,  1958 
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BRIEF  OF  APPELLANT 


JUDGMENT  BELOW 

The  judgment  and  the  verdict  upon  which  the  judg- 
ment was  entered  by  the  District  Court  are  on  pages  52 
and  45  of  the  Transcript  of  Record. 

JURISDICTION 

The  appellee,  plaintiff  below,  is  a  resident  of  the 
State  of  Washington.  The  appellant  is  a  corporation  of 
the  State  of  Deleware.  The  matter  in  controversy  ex- 
ceeds, exclusive  of  interest  and  costs,  the  sum  of 
$3,000.00.  The  jurisdiction  of  this  court  is  based  upon 
diversity  of  citizenship,  28  U.  S.  C.A.,  Section  1332, 
June  25,  1948,  C.  646  (62  Stat.  930)  and  the  appellate 
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powei*s  conferred  by  28  U.  S.  C.  A.,  Sections  1291  and 
1294,  June  25,  1948,  C.  646  (62  Stat.  929,  930). 

Under  the  pleadings  as  amended  by  the  pre-trial 
order  (which  provides  that  the  pleadings  pass  out  of 
the  case)  appellee  brought  suit  against  appellant  for 
damages  for  personal  injuries  allegedly  sustained  while 
riding  as  a  fare  paying  passenger  on  one  of  the  appel- 
lant's buses,  on  the  evening  of  November  20, 1955,  and 
obtained  a  verdict  in  the  amount  of  $78,097.50  (R. 
45). 

QUESTIONS  PRESENTED 

Juanita  Jean  Blakley  (the  appellee)  was  traveling 
by  Greyhound  Bus  from  Spokane,  Washington,  to  Pull- 
man, Washington,  on  November  20,  1955,  after  spend- 
ing the  weekend  in  Spokane  \isiting  with  friends  and 
shopping,  returning  to  her  sorority  at  Washington 
State  College.  Shortly  after  boarding  the  bus  she  be- 
came ill  and  at  Colfax  (61  miles  from  Spokane,  R. 
1109)  was  removed  from  the  bus  and  taken  to  a  hos- 
pital from  which  she  was  discharged  as  cured  the  fol- 
lowing morning,  having  been  diagnosed  as  ha\ing  hys- 
teria (R.  969;  Ex.  64).  She  returned  to  W.S.C.  and 
continued  her  studies,  including  modem  dancing,  in 
which  she  got  good  grades.  About  six  months  later  a 
diagnosis  was  made  that  she  suffered  from  carbon  mon- 
oxide poisoning  resulting  in  brain  damage  and  an  afflic- 
tion similar  to,  if  not  epilepsy. 

The  bus  in  question  was  what  is  known  as  a  "Silver- 
sides"  bus  and  had  a  capacity  load  consisting  of  37  pas- 
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sengers  and  a  driver.  It  was  powered  by  a  diesel  engine, 
not  gasoline,  which  is  important  in  this  case.  As  the  bus 
approached  Spangle  (18  miles  out  of  Spokane)  plain- 
tiff and  othei*s  noticed  fumes  in  the  rear  of  the  bus.  The 
bus  driver  stopped  the  bus  shortly  after  the  first  com- 
plaint at  Cashup,  permitting  the  plaintiff  and  others  to 
step  out  for  a  few  moments  of  fresh  air,  went  back  in 
the  bus  and  opened  up  the  windows.  The  four  girls  rid- 
ing in  the  back  seat  moved  forward  but  the  plaintiff 
was  the  last  one  to  come  f  onvard.  The  other  passengers 
noticed  nothing  or  satisfied  themselves  by  opening  their 
windows  partially.  No  other  passenger  had  a  serious 
complaint.  None  developed  the  symptoms  which  Miss 
Blakley  pui-portedly  exhibited  six  months  later. 

The  bus  was  powered  with  a  General  Motors  diesel 
engine ;  the  fuel  used  by  the  bus  was  diesel  oil,  not  gas- 
oline. There  is  a  substantial  body  of  evidence  that  a 
diesel  engine  does  not  produce  carbon  monoxide  except 
under  adverse  conditions,  when  it  produces  what  might 
be  called  less  than  traces — no  significant  quantity  (R. 
912-915).  Tests  on  the  same  bus  (Y515)  on  which  Miss 
Blakley  rode  thoroughly  established  that  fact  here  (R. 
1149). 

The  first  issue  is  whether  or  not  there  was  sufficient 
evidence  to  go  to  the  jiuy  on  the  question,  was  there 
carbon  monoxide  within  the  bus  which  caused  Miss 
Blakley  to  suffer  carbon  monoxide  poisoning  and  conse- 
quent brain  damage.  Even  if  the  doctrine  of  res  ipsa 
loquitur  applies,  the  presence  of  carbon  monoxide  on 
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the  bus  would  have  to  be  shown  with  reasonable  prob- 
ability before  the  presumption  would  arise  that  the 
presence  of  an  unsafe  quantity  of  carbon  monoxide  was 
through  the  negligence  of  the  appellant. 

The  second  issue  is  whether  under  the  circumstances 
of  this  case  the  doctrine  of  res  ipsa  loquitur  does  in  fact 
apply.  The  classic  example  of  res  ipsa  loquitur  is  the 
imputation  of  negligence  to  the  owner  of  a  warehouse 
when  a  barrel  of  flour  rolls  out  of  an  upper  story  of  the 
warehouse  and  hits  a  pedestrian  who  is  walking  on  the 
sidewalk  in  front  of  the  warehouse.  In  such  a  case,  neg- 
ligence is  presumed  and  the  warehouseman  must  have 
shown  that  the  barrel  of  flour  fell  without  negligence 
on  his  part.  But  it  is  to  be  noted  that  it  must  be  shown 
that  the  pedestrian  was  hit  with  the  barrel  of  flour. 
Should  the  pedestrian  wake  up  on  the  sidewalk  and  see 
no  barrel  of  flour  and  no  one  else  saw  a  barrel  of  flour, 
the  presumption  does  not  go  so  far  as  to  supply  the  fact 
that  there  was  a  barrel  of  flour  or  the  fact  that  the 
barrel  did  hit  him  on  the  head.  So  here,  there  must  be 
proof  of  carbon  monoxide  on  the  bus  in  unsafe  quanti- 
ties before  the  doctrine  of  res  ipsa  loquitur  creates  the 
presumption  that  such  carbon  monoxide  was  present 
through  negligence  of  the  defendant.  The  presumption 
cannot  put  carbon  monoxide  in  the  bus  any  more  than 
it  can  create  the  barrel  of  flour  in  the  classic  example 
cited. 

The  third  question  presented  is  whether  or  not  the 
trial  court  erred  in  withdrawing  from  the  considera- 
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tion  of  the  jury  the  question  of  contributory  negligence, 
assumption  of  risk  and  failure  to  mitigate  damages. 
The  evidence  was  clear  that  the  bus  was  loaded  and 
that  practically  all  of  the  individuals  on  board  the  bus 
opened  the  windows  or  moved  forward  and  that  Miss 
Blakley  after  the  first  notice  of  fumes  (shortly  out  of 
Spokane)  failed  to  move  forward,  failed  to  go  by  an 
open  window  for  over  45  minutes.  The  evidence  is  also 
clear  and  the  plaintiff  has  admitted  that  she  did  not  see 
a  doctor  for  treatment  after  being  discharged  from  the 
Colfax  hospital  for  a  period  of  over  six  months.  Had 
she  done  so,  her  purported  condition  might  have  been 
mitigated. 

The  fourth  question  relates  to  the  amount  of  the 
verdict :  it  is  so  excessive  as  to  be  unmistakeably  the  re- 
sult of  passion  and  prejudice.  The  plaintiff  was,  after 
November  20,  1955,  and  is,  able  to  work,  get  married 
and  enjoy  life.  For  example  (all  subsequent  to  Novem- 
ber 20,  1955),  after  completion  of  her  first  year  in  col- 
lege, she  worked  for  about  a  year  at  General  Electric 
in  Richland.  She  left  her  work  in  September,  1957, 
shortly  before  she  expected  this  case  to  come  to  trial. 
The  recorded  interview  of  September  27,  1957,  con- 
cerning her  termination  of  employment,  with  Z.  D. 
Wood,  employment  manager  for  General  Electric  at 
Richland,  states  'Will  attend  legal  proceedings  involv- 
ing personal  injury,  later  to  be  married  and  move  from 
area."  In  Mr.  Wood's  own  handwriting,  ''Has  a  civil 
suit  pending.  When  this  is  settled,  she  will  be  married 
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and  leave  this  area.  Enjoyed  work  very  much."  (Ex. 
56,  R.  861). 

STATEMENT  OF  THE  CASE 

Juanita  Jean  Blakley,  a  young  lady  attending  Wash- 
ington State  College,  was  enrolled  as  a  Freshman  and 
was  pledged  to  Chi  Omega  Sorority.  During  the  week 
immediately  preceding  November  20,  1955,  Juanita 
Blakley  had  called  her  mother  and  requested  to  have 
permission  to  attend  the  University  of  Washington- 
W.  S.  C.  football  game  at  Seattle  that  weekend.  Her 
mother  refused  her  permission  and  instead  of  going  to 
Seattle  the  plaintiff  spent  the  weekend  in  Spokane  with 
some  friends.  She  went  with  Karen  Gilbertson  from  her 
Sorority  but  did  not  stay  overnight  with  that  girl,  go- 
ing elsewhere,  joining  her  friend  just  before  the  time 
to  take  the  bus  back  to  Pullman,  Sunday  evening,  No- 
vember 20, 1955  (R.  75) .  The  bus  in  question  had  been 
assigned  to  the  route  from  Spokane  to  Lewiston,  Idaho, 
and  return  via  Cashup,  Colfax,  and  Pullman.  The  trip 
in  from  Lewiston  to  Spokane  was  uneventful  and  al- 
though the  bus  was  loaded  there  were  no  complaints  . 
(R.  1088).  At  the  appointed  time,  approximately  6:00 
p.m.,  the  bus  loaded  at  the  Spokane  terminal  but  did  not  < 
leave  for  approximately  an  hour,  awaiting  students  i 
who  were  coming  from  Seattle  who  had  attended  the  i 
game  (R.  1089) .  The  connecting  bus  was  approximate- 
ly one  hour  late.  After  these  additional  students  had 
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boarded  the  bus,  the  bus  left  Spokane,  with  the  plaintiff 
and  her  friends  in  the  rear  seat  (R.  76).  At  the  out- 
skirts of  Spokane  the  girls  in  the  rear  seat  stated  they 
noticed  fumes  (R.  77).  One  of  the  girls  came  forward, 
talked  to  the  driver  stating  that  the  rear  of  the  bus  was 
hazy ;  but  this  was  not  until  the  bus  reached  Cashup  al- 
most an  hour  out  of  Spokane  (R.  1109),  where  the 
highway  on  which  the  bus  was  driving  was  a  very  nar- 
row two-lane  highway  with  deep  ditches  on  either  side. 
The  driver  proceeded  to  the  nearest  cross  road  which 
was  Cashup  and  pulled  off  of  the  highway  (R.  1111). 
He  let  two  or  three  of  the  girls  out  of  the  bus  to  stand 
on  the  shoulder  while  he  checked  the  bus.  Since  a  few  of 
the  other  passengers  also  noticed  fumes  he  opened  up 
the  windows  and  asked  the  girls  to  sit  down  front  (R. 
1111).  Instead  of  sitting  there  they  returned  to  the 
back  of  the  bus  but  a  short  time  later  came  forward, 
one  of  the  passengers  giving  the  plaintiff  her  seat  (R. 
78) .  Shortly  thereafter,  the  plaintiff  began  gasping  and 
throwing  herself  about  (R.  80).  One  of  the  witnesses 
described  her  actions  as  hysterical  (R.  1175).  The  bus 
driver  arranged  to  take  her  to  the  Colfax  hospital.  Dr. 
William  Freeman  examined  her  upon  arrival,  put  her 
to  bed,  diagnosing  her  condition  as  hysteria  (R.  969). 
She  checked  out  of  the  hospital  the  next  day  and  made 
her  way  to  the  W.  S.  C.  campus.  The  doctor's  report 
showed  that  he  had  ruled  out  carbon  monoxide  poison- 
ing and  showed  that  her  entering  and  her  final  diag- 
nosis was  hysteria  (R.  969).  The  doctor  had  interned 
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at  Cook  County  Hospital,  Chicago,  and  was  very  fa- 
miliar with  carbon  monoxide  poisoning,  having  ob- 
served many  cases  there.  Neither  her  breathing  nor  her 
complexion  nor  her  reflexes  which  are  three  universal 
characteristics  of  CO  poisoning  indicated  to  the  doctor 
that  there  was  carbon  monoxide  poisoning. 

The  girl  went  back  to  her  classes  and  continued  on 
with  normal  work.  In  fact  her  actual  grade  record 
which  is  in  evidence  indicates  that  her  grades  improved 
rather  than  went  downhill.  Likewise,  she  continued 
studying  modern  dance,  actively  participating  in  soror- 
ity affairs,  having  many  dates  as  she  was  and  is  a  very 
attractive  girl.  During  the  trial  one  of  the  plaintiff's 
doctors  demonstrated  one  of  the  effects  of  carbon  mon- 
oxide was  the  loss  of  the  reflex  action  of  her  knee.  Her 
knee  was  tapped  just  below  the  kneecap.  With  a  normal 
person  there  is  an  immediate  and  familiar  reaction.  In 
her  instance  there  was  no  reaction.  Plaintiff's  doctor 
stated  that  this  was  one  of  the  evidences  of  carbon 
monoxide  poisoning.  However,  the  medical  history  of 
the  girl  and  an  examination  which  was  made  of  her  at 
the  time  of  her  entry  into  Pullman  prior  to  the  ride  on 
the  bus  November  20,  1955,  disclosed  that  the  doctor 
making  the  examination  noticed  that  she  had  hypo- 
reflexia.  That  is,  lack  of  reflex  action.  Whatever  it  was 
that  caused  the  lack  of  reflexes,  whether  it  was  carbon 
monoxide  or  some  other  cause,  that  cause  occurred  long 
before  the  ride  on  November  20,  1955  (R.  836-837). 
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Along  in  December,  and  during  the  Christmas  vaca- 
tion, the  plaintiff's  father  endeavored  to  have  the  Grey- 
hound Company  pay  the  hospital  bill  at  Colfax,  and  had 
Miss  Blakley  examined  by  a  local  doctor,  but  not  for 
treatment  (R.  1131 ) .  This  doctor  found  nothing  wrong 
with  her ;  and  it  is  interesting  to  note  that  her  going  to 
this  doctor  was  at  the  request  of  her  attorney,  rather 
than  upon  the  ad^'ice  of  any  person  or  because  the  fam- 
ily felt  in  need  of  medical  attention  (R.  1131).  Her 
la^v^'er  then  had  her  see  a  psychiatrist  in  Spokane,  Dr. 
Southcombe.  This  doctor  examined  her  on  two  or  three 
occasions  and  referred  her  to  Dr.  Jones  whereupon  she 
was  given  an  electroencephalograph.  In  June  of  1956 
approximately  nine  months  after  the  bus  ride  in  ques- 
tion, the  doctor  diagnosed  her  condition  as  being  an  epi- 
leptic process  due  to  carbon  monoxide  poisoning.  He 
subsequently  prescribed  thereafter  several  medicines 
which  according  to  the  plaintiff's  mother  have  had  a 
quieting  effect  upon  the  plaintiff  and  have  controlled 
her  ''episodes." 

The  court  submitted  the  case  to  the  juiy,  denying  the 
defense  motions  and  a  verdict  was  retui'ned  against  the 
defendant  in  the  sum  of  S78,097.50  (R.  45).  Thereaft- 
er, defendant  filed  a  motion  for  judgment  notwith- 
standing the  verdict  of  the  juiy  or  in  the  alternative 
for  a  new  trial.  Both  motions  were  denied  and  judg- 
ment was  entered  (R.  52). 
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SPECIFICATIONS  OF  ERRORS 

RELIED  UPON  IN  THIS  APPEAL 

1. 

The  District  Court  erred  in  failing  to  grant  appel- 
lant's motion  challenging  the  sufficiency  of  the  evidence 
and  for  dismissal  at  the  close  of  appellee's  case  upon 
the  ground  and  for  the  reason  there  was  no  evidence 
that  the  defendant  negligently  permitted  any  unsafe 
quantities  of  carbon  monoxide  to  be  present  in  the  bus. 

2. 

The  District  Court  erred  in  failing  to  grant  appel- 
lant's motion  at  the  close  of  all  the  evidence  for  the 
same  reason  as  assigned  in  specification  No.  1 ;  and  in 
failing  to  give  appellant's  proposed  instruction  No.  1 
(R.  25) : 

"You  are  instructed  to  return  a  verdict  in  favor 
of  the  defendant.  In  the  event  the  foregoing  instruc- 
tion is  denied,  the  defendant  requests  the  following 
instructions." 

3. 

The  District  Court  erred  in  failing  to  grant  appel- 
lant's motion  for  judgment  notwithstanding  the  verdict 
for  the  same  reason  as  stated  in  specification  No.  1. 

4. 

The  District  Court  erred  in  submitting  the  issue  of 
res  ipsa  loquitur  to  the  jury  upon  the  ground  and  for 
the  reason  that  the  appellee  failed  to  introduce  evidence 
sufficient  to  raise  the  presumption  in  question.  Until 
there  was  evidence  of  quantities  of  carbon  monoxide 
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sufficient  to  be  a  hazard  to  health  in  the  bus,  then  there 
was  no  basis  for  any  presumption  that  the  presence  of 
such  gas  in  such  quantities  was  caused  by  the  negli- 
gence of  appellant. 

5. 

The  District  Court  erred  in  instructing  the  jury  that 
the  issues  of  contributory  negligence,  assumption  of 
risk  and  mitigation  of  damages  were  withdrawn  from 
their  consideration  (R.  1421, 1437),  and  further  erred 
in  failing  to  give  defendant's  proposed  instructions 
Nos.  14,  15,  16,  and  17  which  read  as  follows  (R.  35, 
et  seq. ) : 

"Instruction  No.  14 

'Contributory  Negligence'  is  negligence  on  the  part 
of  the  person  injured  which  materially  and  proxi- 
mately contributes  to  his  injury.  It  may  consist  in 
doing  some  act  which  an  ordinarily  careful  and 
prudent  person  would  not  have  done  under  the  same 
circumstances,  or  in  failing  to  do  something  which 
a  reasonably  prudent  person  would  have  done  un- 
der the  same  circumstances.  If  plaintiff  was  guilty 
of  contributory  negligence,  she  cannot  recover,  even 
though  the  defendant  was  guilty  of  negligence. 

"The  burden  of  proving  contributory  negligence 
rests  upon  the  defendant. 

"A  paying  passenger  is  required  to  use  only  that 
degree  of  care  and  prudence  which  a  person  of  ordi- 
nary intelligence,  care  and  prudence  would  exercise 
under  the  same  circumstances." 

"Instruction  No.  15 

You  are  instructed  that  plaintiff  is  not  entitled  to 
recover  any  damages  in  this  case  unless  the  plain- 
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tiff  was  free  of  any  negligence  on  her  part  which 
proximately  contributed  to  cause  the  alleged  injur- 
ies of  which  she  complains,  if  any.  That  is,  you  must 
find  in  order  to  authorize  a  recovery  for  the  plain- 
tiff that  plaintiff  was  free  of  any  failure  to  exercise 
due  care  for  her  own  safety  while  in  the  bus,  for  our 
law  requires  that  every  person  exercise  reasonable 
care  for  his  or  her  own  safety  where  such  failure  to 
exercise  such  care  proximately  contributes  to  cause 
the  accident. 

"You  are,  therefore,  instructed,  that  if  you  find 
in  this  case  from  a  predonderance  of  the  evidence 
that  the  plaintiff,  Juanita  Jean  Blakley,  was  herself 
guilty  of  some  negligence  which  materially  and 
proximately  contributed  to  cause  her  injuries,  if 
any,  then  you  are  instructed  that  as  a  matter  of  law 
she  cannot  recover  in  this  case  and  your  verdict 
must  be  for  the  defendant  whether  or  not  you  may 
also  find  that  the  defendant  or  its  agents  or  em- 
ployees are  negligent. 

''Conradi  vs.  Arnold,  34  Wn.  (2d)  730." 

"Instruction  No.  16 

You  are  instructed  that  a  person  in  the  position  of 
Juanita  Jean  Blakley  in  this  case  did  not  have  an 
absolute  and  unqualified  right  under  all  the  circum- 
stances to  assume  that  the  conditions  in  the  bus 
were  reasonably  safe.  She  was  bound  to  look  out  for 
her  own  safety  and  in  so  doing  was  required  to  use 
that  degree  of  care  which  a  reasonably  prudent  per- 
son of  ordinary  intelligence  would  use  under  the 
same  or  similar  circumstances  and  if  there  were 
any  obvious  dangers  it  was  her  duty  to  take  reason- 
able measures  to  avoid  them. 

"So,  in  this  case,  if  you  find  that  Juanita  Jean 
Blakley  failed  to  look  out  for  her  own  safety,  that 
is,  failed  to  use  that  degree  of  care  which  a  reason- 
ably prudent  and  an  ordinary  and  intelligent  per- 
son would  use  under  the  same  circumstances  in 
which  she  found  herself  and  such  failure  proxi- 
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mately  contributed  to  the  alleged  injuries  of  which 
she  complains,  then  you  are  instructed  that  she  can- 
not recover  in  this  action  and  your  verdict  must  be 
for  the  defendant. 

"Smith  vs.  Mannings,  Inc.,  13  Wn.  (2d)  573." 

"Instruction  No.  17 

When  one  voluntarily  and  willingly  places  himself 
in  a  position  of  danger,  he  is  presumed  to  assume 
all  the  risks  reasonably  to  be  apprehended.  Thus,  if 
the  plaintiff  in  the  exercise  of  ordinary  care,  knew 
or  should  have  reasonably  apprehended  the  risk  of 
being  exposed  to  carbon  monoxide  poisoning,  if  any, 
then  if  she  failed  to  take  ordinary  or  reasonable 
steps  to  protect  herself,  then  you  are  instructed  that 
she  in  law  has  assumed  the  risks  inherent  in  the 
situation  and  your  verdict  should  then  be  in  favor 
of  the  defendants.  No  one  in  law  is  permitted  to  re- 
cover from  another  when  with  his  own  knowledge 
he  assumes  and  subjects  himself  to  a  known  risk." 

(Exceptions  stated  R.  1456)  upon  the  ground  and  for 
the  reason  that  the  jury  could  have  found  that  the  ap- 
pellee had  failed  to  exercise  ordinary  care  to  protect 
herself  as  others  in  the  bus  did  and  in  remaining  seated 
after  the  fumes  were  apparent  to  her,  and  in  failing  to 
take  proper  and  prompt  care  of  herself  after  the  pur- 
ported injury. 

6. 

The  District  Court  erred  in  submitting  to  the  jury 
the  question  of  the  driver's  negligence  inasmuch  as  the 
driver's  negligence  was  not  claimed  in  the  pre-trial 
order  and  no  amendment  to  that  effect  of  the  pre-trial 
order  was  had.  Further,  upon  the  ground  that  there 
was  no  evidence  nor  reasonable  inference  from  the  evi- 
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dence  to  establish  that  the  bus  driver  was  guilty  of 
negligence  (R.  1442)   (Exception  R.  1457). 

7. 
The  District  Court  erred  in  failing  to  grant  a  new 
trial  upon  the  grounds  of  excessive  damages  given  un- 
der the  influence  of  passion  and  prejudice  upon  the 
ground  and  for  the  reason  that  the  evidence  that  the 
appellee  was  working  up  to  a  period  shortly  before  the 
trial  was  not  contradicted,  and  upon  the  evidence  that 
her  separation  from  such  employment  was  not  due  to 
any  medical  history,  and  upon  the  evidence  that  those 
living  with  her  found  her  to  be  a  normal  person,  all  of 
which  evidence  was  not  contradicted  directly,  the  ver- 
dict appearing  to  be  based  largely  upon  the  fact  that  the 
plaintiff  was  an  extremely  attractive  person,  fell  in  the 
courtroom  several  times  (without  hurting  herself)  to- 
gether with  a  vivid  presentation  in  the  courtroom  of 
the  loss  of  reflexes,  which  condition,  as  stated  above, 
existed  prior  to  the  bus  ride  in  question. 

SUMMARY  OF  ARGUMENT 

The  evidence  of  the  appellee  failed  to  establish  dan- 
gerous or  hazardous  quantities  of  carbon  monoxide  in 
the  bus  at  the  time  in  question.  The  sole  and  uncontra- 
dicted evidence  was  to  the  effect  that  any  person  can 
stand  an  exposure  of  from  400  to  500  parts  per  million 
of  carbon  monoxide  for  over  an  hour  without  any  after 
effects  (R.  887,  916)  (Ex.  63).  This  evidence  is  not  re- 
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futed.  The  evidence  of  appellant  established  that  there 
was  less  than  ten  parts  per  million  of  carbon  monoxide 
which  appellee's  doctors  admitted  could  do  no  harm 
(R.  1148-1149).  The  only  witness  for  the  plaintiff,  a 
Mr.  West,  testified  that  one  foot  from  the  exhaust  pipe 
in  the  direct  blast  of  the  exhaust  there  was  only  266 
parts  per  million,  well  within  the  tolerance  above  speci- 
fied (R.  462).  Therefore,  according  to  the  uncontra- 
dicted testimony  on  both  sides,  plaintiff  had  not  been 
exposed  for  a  sufficiently  long  time  to  have  resulted  in 
any  after  effects,  dangerous  or  otherwise.  The  verdict 
of  the  jury  was  thus  wholly  inconsistent  with  this  evi- 
dence. Therefore,  defendant's  motion  at  the  close  of 
plaintiff's  case,  defendant's  motion  at  the  close  of  all 
the  evidence  and  the  defendant's  motion  for  judgment 
N.  0.  V.  should  have  been  granted. 

The  court  found  that  the  doctrine  of  res  ipsa  loquitur 
applied  and  permitted  the  case  to  go  to  the  jury  upon 
that  theory,  when  in  truth  and  in  fact  said  theory  was 
not  applicable  in  such  a  case  as  the  case  at  bar.  There 
was  no  evidence  by  the  plaintiff  of  carbon  monoxide  in 
the  bus.  Therefore,  there  was  no  basis  for  the  existence 
of  the  presumption  of  negligence  in  permitting  carbon 
monoxide  to  be  in  the  bus  in  the  absence  of  evidence 
that  there  was  carbon  monoxide  in  the  bus. 

Error  in  law  occurred  in  instructing  the  jury  that 
the  issues  of  contributory  negligence,  assumption  of 
risk,  and  failure  to  mitigate  damages  were  withdrawn 
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from  the  jury,  and  similarly,  the  court's  failure  to  give 
defendant's  proposed  instructions  Nos.  14,  15,  16,  and 
17  upon  the  ground  and  for  the  reason  that  the  jury 
could  have  found  that  the  plaintiff  had  failed  to  exer- 
cise ordinary  care  to  protect  herself  as  others  in  the  bus 
did  and  in  remaining  seated  after  the  fumes  were  ap- 
parent to  her  as  her  own  witnesses  testified.  These  is- 
sues were  removed  from  the  consideration  of  the  jury 
over  appellant's  objection.  Certainly,  appellant  was  en- 
titled to  have  these  issues  considered  by  the  jury.  There 
was  evidence  concerning  same. 

There  was  no  contention  in  the  pre-trial  order  that 
the  driver  of  the  bus  was  guilty  of  negligence.  There 
was  no  testimony  throughout  the  plaintiff's  case  in 
chief  directed  toward  any  negligence  on  the  part  of  the 
bus  driver.  In  fact,  Mr.  Wheaton,  one  of  plaintiff's 
principal  witnesses,  testified  that  the  bus  driver  did 
everything  that  he  could  do.  Mr.  Wheaton  had  been 
qualified  as  an  expert  on  buses.  There  was  simply  no 
evidence  of  anything  that  the  bus  driver  did  or  did  not 
do  which  would  constitute  negligence.  He  stopped  as 
promptly  as  he  could  after  a  complaint  of  fumes,  and 
provided  ambulance  and  hospital  service  as  soon  as  pos- 
sible out  of  an  over  abundance  of  caution.  It  should  be 
borne  in  mind  that  the  other  passengers  complained  of 
the  delay,  rather  than  the  fumes. 

Finally  the  verdict  was  so  large  as  to  be  unmistak- 
ably the  result  of  passion  and  prejudice. 
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ARGUMENT 

I. 

FAILURE  OF  PROOF 

We  wish  to  discuss  first  the  problem  pertaining  to 
the  failure  of  proof  with  respect  to  carbon  monoxide. 
We  will  discuss  here  specifications  of  error  Nos.  1,  2 
and  3. 

It  was  the  contention  of  the  appellee  as  stated  in  the 
pre-trial  order  that  while  riding  on  the  bus  of  appellant 
from  Spokane  to  Colfax  she  was  exposed  to  carbon  mon- 
oxide, received  a  dangerous  amount  thereof,  resulting 
in  the  destruction  of  brain  cells  causing  an  epileptic 
condition  (R.  11). 

Let  us  detail  here  the  circumstances :  Miss  Blakley, 
on  November  20, 1955,  was  a  girl  18  years  of  age,  grad- 
uated the  preceding  June  from  high  school  with  hon- 
ors, attaining  membership  in  National  Thespian  Hon- 
orary, active  and  popular  in  her  school. 

Juanita  entered  Washington  State  College  that  fall, 
pledging  the  Chi  Omega  sorority  where  she  was  a  very 
popular  girl.  As  many  students  do  upon  entering  col- 
lege, she  had  some  difl^iculty  with  her  grades  during  the 
first  semester,  but  upon  better  adjustment  her  grades 
improved  somewhat,  but  certainly  did  not  lessen  dur- 
ing the  second  semester  (Ex.  79).  On  November  19, 
1956,  the  University  of  Washington  was  playing 
Washington  State  College  at  football  in  the  stadium  at 
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Seattle.  Juanita  called  her  mother  and  asked  for  per- 
mission to  go  to  this  game.  Her  mother  asked  her  not  to 
go.  Instead,  she  left  Pullman  Friday  after  school,  trav- 
eling with  her  friend,  Karen  Gilbertson,  to  Spokane. 
Upon  arrival  in  Spokane  she  stayed  at  the  home  of  her 
sorority  sister  for  a  few  hours,  then  met  some  other 
friends  and  stayed  at  their  home  over  the  weekend, 
meeting  her  sorority  sister  shortly  before  time  to  de- 
part on  the  bus  back  to  Pullman  (R.  75) .  Although  the 
bus  was  on  time  that  night  it  was  delayed  an  hour  in 
Spokane  to  meet  the  incoming  bus  from  Seattle,  carry- 
ing other  students  who  had  gone  to  attend  the  game. 
The  bus  was  fully  loaded  as  it  departed  for  Pullman 
with  its  ultimate  destination  Lewiston,  Idaho.  Within  a 
few  miles  after  leaving  the  depot,  some  of  the  passen- 
gers (R.  77, 117)  noticed  fumes  in  the  bus,  but  did  not 
tell  the  driver  until  the  bus  was  approaching  Cashup,  a 
short  distance  from  Colfax,  about  an  hour  later,  when 
one  of  the  girls  sitting  in  the  rear  of  the  bus  went  for- 
ward to  the  driver  and  told  him  that  there  were  fumes 
in  the  rear  of  the  bus  (R.  1092,  100).  The  highway 
was  a  narrow  highway  with  no  turnouts  and  as  the  law 
of  the  State  of  Washington  prohibits  parking  on  the 
travel  portion  of  the  highway,  the  bus  driver  drove  a 
short  distance  (two  or  three  minutes)  to  the  cross 
roads  known  as  Cashup  (R.  1093) .  Pulling  off  the  high- 
way as  far  as  he  could  he  permitted  some  of  the  girls  to 
get  out  of  the  bus,  the  plaintiff  being  one  of  them  (R. 
1094) .  He  then  checked  the  bus,  noticed  that  there  were 
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some  fumes  in  the  bus,  but  they  were  so  dilute  he  could 
not  see  them,  opened  some  of  the  windows,  and  suggest- 
ed that  the  girls  stay  forward  in  the  bus.  The  girls  how- 
ever returned  to  the  rear  of  the  bus,  but  shortly  there- 
after two  of  them  came  forward  and  finally  the  plain- 
tiff came  forward  (R.  120).  The  girls  had  been  smok- 
ing in  the  rear  of  the  bus,  and  noticing  that  Miss  Blak- 
ley  seemed  to  be  somewhat  overcome,  one  of  the  passen- 
gers near  the  front  permitted  her  to  take  a  seat.  Actual- 
ly the  fumes  were  so  light  several  of  the  passengers 
riding  in  the  rear  of  the  bus  failed  to  observe  anything 
whatsoever.  For  example,  Mr.  James  Whitman  testi- 
fied (R.  1167) : 

"Q.    Mr.  Whitman,  were  you  on  this  bus  that 
left  Spokane  on  the  night  of  November  20,  1955? 

A.    Yes,  I  was.*** 

Q.    Where  did  you  sit  in  the  bus? 

A.    In  the  rear.*** 

Q.    You  were  traveling  alone.  Did  you  see  any 
fumes  in  the  bus? 

A.    No,  I  did  not. 

Q.    I  beg  your  pardon? 

A.    I  did  not.*** 

Q.    I  see.  Did  you  smell  any  fumes  in  the  bus, 
Mr.  Whitman? 

A.    No. 

Q.    Did  you  hear  the  girls  in  the  back  seat  com- 
plain or  talk  about  fumes? 

A.    Yes.*** 
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Q.  Well,  what  did  they  do  and  what  did  they 
say? 

A.  They  giggled  a  good  deal  and  complained 
about  the  fumes,  held  handkerchiefs  to  their  nose 
eventually,  and  what  not.***  I  looked  about  me,  I 
didn't  detect  any  fumes. 

Q.  Did  the  fumes  there  have  any  effect  on  you? 

A.  None  whatsoever. 

Q.  Were  they  irritating  to  your  eyes? 

A.  No  (1410). 

Q.  To  your  nose? 

A.  No. 

Q.  Did  they  give  you  a  stomach  ache  or  nausea? 

A.  No,  they  didn't." 

The  witnesses  for  the  plaintiff  testified  at  the  trial  that 
the  fumes  in  the  bus  were  noticeable  at  the  outskirts  of 
Spokane.  Nothing  was  done  by  any  of  them  for  about 
an  hour  (R.  1092-3) .  One  of  the  principal  witnesses  for 
the  plaintiff  was  Patricia  Murphy.  She  testified  (R. 
117): 

"Q.  Did  you  observe  anything  on  the  trip,  while 
you  were  riding — what  experience  did  you  have? 

A.  Well,  I  smelled  the  gas  fumes  and  became 
nauseated." 

"Q.  When  did  you  first  smell  those.  Miss 
Murphy? 

A.  I  first  noticed  them  around  the  city  limits  of 
Spokane. 

Q.    Where? 

A.    Around  the  city  limits  of  Spokane. 

Q.    What  did  you  do  about  it? 
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A.    I  just  sat  there. 

Q.    How  long  did  you  sit  there? 

A.    Oh,  for  25  minutes,  around  there.*** 

Q.    Did  you  stop  at  Rosalia? 

A.    Yes ;  we  did. 

Q.    Had  Karen  and  Jean  gone  up  to  the  front 
up  to  the  time  you  stopped  at  Rosalia? 

A.  No ;  I  don't  believe  they  had. 

Q.  What  did  you  do  at  Rosalia? 

A.  We  got  out  of  the  bus. 

Q.  Then  what  did  you  do? 

A.  We  got  back  in  the  bus. 

Q.    Well,  you  remained  there  for  a  few  minutes, 
did  you? 

A.    Yes. 

Q.    At  that  time,  where  did  you  continue  to  (96) 
sit? 

A.    I  stayed  in  the  front  of  the  bus. 

Q.    W^here  did  the  girls  go? 

A.    They  went  to  the  back. ' ' 

Another  witness,  Mrs.  Howard  Engle,  who  was  also 
a  passenger  on  the  bus  in  question  testified  (R.  1175 
et  seq) : 

"Q.    Do  you  recall  whether  or  not  there  were  any 
fumes,  gas  fumes,  in  the  bus? 

A.    I  didn't  notice  any. 

Q.    Did  you  hear  that  other  girls  were  complain- 
ing about  the  gas  fumes? 

A.    Yes. 
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Q.  Did  those  girls,  when  they  got  back  on,  sit 
opposite  you  on  the  bus? 

A.  The  first  time  we  stopped,  they  didn't.  The 
second  time  we  stopped,  Miss  Blakley  sat  in  the 
opposite — in  the  seat  across  the  aisle  next  to  the 
window.  *  *  * 

A.  She  apparently  was  having  a  bit  of  difficulty 
breathing.  I  felt  that  it  was  more  hysteria. 

Mr.  Tonkoff :  I  move  that  that  be  stricken. 

The  Court:  Yes,  that  will  be  stricken  and  the 
jury  instructed  to  disregard  it,  the  opinion." 

It  is  apparent  from  the  foregoing  that  the  fumes 
were  not  particularly  dense  in  the  bus  because  when 
the  bus  stopped  only  three  of  the  girls  got  off  and  these 
were  the  three  in  the  rear  of  the  bus.  Other  passengers 
did  not  feel  that  the  fumes  were  sufficiently  bad  to  get 
out  of  the  bus.  Likewise,  none  of  the  other  girls  had  any 
residual  effects.  Some  of  the  passengers  did  not  even 
notice  the  fumes.  The  appellee,  Miss  Blakley,  of  course, 
became  ill  on  the  bus.  Upon  arrival  at  Colfax,  approxi- 
mately an  hour  and  fifteen  minutes  after  leaving  Spo- 
kane, the  bus  driver  pulled  up  at  the  fire  station  where 
he  knew  there  was  an  ambulance  and  had  Miss  Blakley 
taken  to  the  hospital  out  of  an  abundance  of  caution. 
She  was  examined  there  by  Dr.  William  Freeman,  who 
had  practiced  in  Colfax  for  a  period  of  twelve  years, 
and  was  licensed  to  practice  in  the  States  of  Washing- 
ton, Idaho  and  Minnesota.  He  had  graduated  from 
Rush  Medical  College,  Chicago,  interning  at  Cook 
County  Hospital,  Chicago,  where  he  had  had  consider- 
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able  experience  with  carbon  monoxide  poisoning.  He 
testified  as  follows  (R.  966  et  seq) : 

"A.  Well,  as  I  recall,  they  said  that  she  had  been 
overcome  with  gas  fumes  from  the  bus. 

Q.  Did  you  then  treat  her? 

A.  Yes,  I  did.*** 

Q.  Doctor,  did  you  diagnose  her  condition? 

A.  Yes,  I  did. 

Q.  What  was  your  diagnosis? 

A.  Well,  the  tentative  diagnosis  when  she  came 
in  the  hospital  was  hysteria,  and  we  kept  in  mind — 
we  usually  put  to  rule  out  carbon  monoxide  poison- 
ing, so  we  keep  it  in  mind.  The  working  diagnosis 
was  the  same  as  the  tentative  diagnosis,  and  the 
final  diagnosis  was  put  down  on  discharge  as  hys- 
teria.*** 

Q.  (By  Mr.  Hawkins) :  Doctor,  outside  of  this 
part  that  has  been  deleted,  is  that  the  hospital  rec- 
ord that  was  made  at  the  time  Jeannie  Blakley  was 
in  the  hospital? 

A.    Yes. 

Q.  Is  that  your  handwriting?  I  notice  your  sig- 
nature at  the  bottom. 

A.    Yes. 

Q.    And  the  tentative  diagnosis  is  what? 

A.  Hysteria  and  *R.O' — that  means  rule  out — 
'CO,'  carbon  monoxide  poisoning. 

Q.    And  at  the  bottom  or  final  diagnosis? 

A.    Hysteria. 

Q.  Doctor,  I  believe  you  said  you  were  at  Cook 
County  Hospital? 

A.    Yes. 
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Q.  Did  you  have  any  experience  in  carbon  mon- 
oxide while  you  were  at  Cook  County? 

A.    Yes,  quite  a  bit  of  experience." 

The  following  morning  Miss  Blakley  was  discharged 
as  cured  and  returned  to  her  college  work.  It  was  not 
until  some  time  afterwards  that  the  symptoms  ap- 
peared upon  which  she  bases  her  claim  for  the  damages 
that  were  returned  by  the  jury  in  this  case. 

One  of  appellee's  witnesses  and  a  sorority  sister, 
Rita  Anderson  by  name,  testified  as  follows  (R.  150) : 

"Q.  After  this  incident  in  November,  1955,  can 
you  tell  the  members  of  the  jury  here  her  general 
condition  and  her  health  as  you  observed  it? 

A.  Well,  not  right  afterwards.  But — oh,  say,  a 
few  weeks  or  a  month  later  she  started  having 
headaches***." 

Her  condition  certainly  must  have  been  mild  as  she 
was  never  taken  to  the  infirmary  nor  was  a  doctor  ever 
called  to  the  sorority  (R.  160) : 

"Q.  Did  you  report  her  condition  to  the  in- 
firmary? 

A.  I  did  not. 

Q.  Is  there  an  infirmary  at  WSC? 

A.  Yes,  sir. 

Q.  It  is  a  little  hospital,  is  it  not? 

A.  That  is  right. 

Q.  There  is  a  doctor,  there? 

A.  Yes,  sir. 

Q.  And  there  are  nurses  there? 
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A.    Yes,  sir. 

Q.  The  purpose  of  that  infirmary  is  that  if  any- 
body gets  sick,  they  are  taken  to  the  infirmary,  are 
they  not? 

A.    Yes,  sir. 

Q.  Girls  from  your  house  have  been  taken  to  the 
infirmary,  have  they  not? 

A.    Yes,  sir. 

Q.  Do  you  know  whether  Jean  was  ever  taken  to 
the  infirmary — Juanita  Blakley,  the  plaintiff  in 
this  case?  (148) 

A.  Not  to  my  knowledge. 

Q.  You  were  very  close  to  her,  you  testified? 

A.  Yes,  sir.*** 

Q.  You  studied  together? 

A.  We  did. 

Q.  You  went  out  on  dates  together? 

A.  We  did. 

Q.  Do  you  know  whether  she  was  in  the  hospital 
or  not? 

A.    No,  sir;  I  don't. 

Q.  Don't  you  think  that  if  she  had  been  in  the 
hospital  you  would  know  about  it? 

A.    Yes. 

Q.  As  I  understand  your  testimony  on  direct, 
immediately  following  November  20th,  you  didn't 
notice  anything  particularly  different  about  Jua- 
nita? 

A.    No. 

Q.  I  think  you  testified  it  wasn't  until  May  you 
first  (149)  noticed  that  something  was  wrong? 

A.    No,  sir.  I  said  she  didn't  faint  until  May.*** 
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Q.    Did  you  tell  her  to  go  and  see  a  doctor? 

A.    No,  sir. 

Q.    Did  you  report  it  to  the  house  mother? 

A.    No,  sir. 

Q.    Did  you  take  her  to  the  infirmary  whenever 
she  had  any  of  these  terrible  headaches? 

A.    No,  sir." 

After  leaving  the  Colfax  hospital  on  November  21, 
1955,  the  appellee  did  not  again  see  a  doctor  until  she 
was  home  during  the  Christmas  holidays  of  1955.  But 
this  was  at  her  lawyer's  request,  and  not  for  treatment. 
She  was  examined  by  Dr.  Jack  D.  Freund,  who  testified 
as  follows  (R.  1131  et  seq) : 

"A.    I  saw  Juanita  or  Jean  Blakley  once.  (1366) 

Q.    And  when  was  that,  Doctor? 

A.    It  was  December  the  28th,  1955. 

Q.    December  28th,  1955? 

A.    Yes. 

Q.    What  was  the  reason  that  she  came  to  see 
you,  do  you  know? 

A.    I  examined  her  at  the  request  of  an  attorney. 

Q.    Who  was  the  attorney? 

A.    John  Westland. 

Q.    And  were  you  told  to  look  for  any  specific 
thing.  Doctor? 

A.    I  was  told  that  she  had  been  in  a  bus  and  they 
were  suspicious  of  carbon  monoxide  poisoning.*** 

Q.   What  did  your  examination  reveal  to  you, 
Doctor?  (1367) 
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A.  The  only  thing  that  I  found  deviating  from 
the  normal,  that  the  reflexes  of  her  lower  legs,  the 
patella,  the  knee  reflexes,  I  felt  were  a  little  weaker 
than  normal. 

Q.  Did  she  have  any  trouble  with  her  balance, 
Doctor,  when  she  walked? 

A.    Her  gait  was  normal. 

Q.  Did  she  have  any  trouble  with  her  speech? 
Was  she  hesitant  at  all? 

A.  I  didn't  notice  any,  and  in  my  conversation 
with  her  she  answered  all  the  questions  and  told  the 
story. 

Q.  Did  she  tell  you  the  story  about  the  ride  on 
the  bus? 

A.    Yes.*** 

Q.  All  right.  Did  you  prescribe  anything  for 
her.  Dr.  Freund? 

A.    No,  I  was  only  to  examine  her,  not  treat 
her.*** 

Q.  Doctor,  just  one  question.  Did  you  find  or 
make  a  diagnosis  of  carbon  monoxide  poisoning? 

A.    No,  I  didn't. 

Q.    Did  you  report  that  to  Mr.  Westland? 

A.    I  reported  that  my  findings  were  normal." 

Miss  Blakley,  the  appellee,  did  not  see  another  doctor 
until  she  saw  Dr.  Robert  H.  Southcombe  of  Spokane, 
Washington,  a  psychiatrist.  Miss  Blakley  did  not  go  to 
him  until  the  7th  day  of  May,  1956,  in  his  office  in  Spo- 
kane. Dr.  Southcombe  testified  (R.  708) : 

"Q.  In  order  to  make  a  diagnosis  of  carbon  mon- 
oxide poisoning,  wouldn't  it  be  important  to  know 
whether  or  not  there  was  any  appreciable  concen- 
tration of  carbon  monoxide  in  the  bus?*** 
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A.  That  is  true.  But  the  responsibility  of  a  phy- 
sician— when  a  patient  comes  to  him  and  gives  a 
history,  if  he  is  going  to  go  out  and  check  every 
little  detail,  there  is  going  to  be  very  little  work 
done  in  the  doctor's  office.  (853) 

Q.  How  about  checking  with  the  doctor  who  has 
treated  the  patient? 

A.  The  patient  wasn't  referred  to  me  by  any 
physician. 

Q.    Your  first  contact  was  by  Mr.  Westland? 

A.  This  patient  was  referred  to  me  by  Mr. 
Westland.*** 

Q.  You  have  diagnosed  this  case  to  be  a  case  of 
petit  mal  caused  by  acute  carbon  monoxide  poison- 
ing, have  you  not? 

A.  I  again  refer  to  the  fact  that  my  diagnosis 
was  an  organic  encephalopathy  manifesting  itself 
clinically  by  petit  mal  attacks. 

Q.    Caused  by  carbon  monoxide  poisoning? 

A.    That  is  right. 

Q.  The  reason  you  attribute  it  to  carbon  mon- 
oxide poisoning  is  because  of  the  history — that  is, 
the  story — that  you  got  from  the  mother  and  from 
the  daughter,  (851)  that  she  had  been  riding  on 
this  bus? 

A.    That  is  correct.  *  *  * 

Q.  Do  you  know  what  the  carbon  monoxide  con- 
tent of  Diesel  exhaust  is? 

A.    No,  sir;  I  don't." 

The  foregoing,  we  submit,  is  a  summary  of  the  essen- 
tial evidence  upon  which  the  appellee's  case  rested  be- 
low. 

The  entire  basis  of  appellee's  case  thus  is  that  since  a 
doctor  six  months  later  diagnosed  her  case  as  being 
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petit  mal  epilepsy  caused  by  carbon  monoxide  poison- 
ing and  since  there  were  fumes  in  the  bus  that  there- 
fore appellant  was  guilty  of  negligence  in  permitting 
excessive  quantities  of  CO  to  be  in  the  atmosphere  of 
the  bus  during  the  ride  in  question.  This  is  a  non  sequi- 
tur.  Notwithstanding  the  fact  that  no  other  passenger 
suffered  any  such  effects,  notwithstanding  that  there 
was  no  evidence  of  carbon  monoxide  gas  on  the  bus, 
notwithstanding  the  fact  that  the  fumes  were  not  suf- 
ficiently bad  to  drive  the  passengers  off  the  bus,  and  in 
several  instances  so  thin  and  unnoticeable  that  several 
on  the  bus  were  not  even  able  to  detect  the  presence  of 
such  fumes,  yet  the  jury  was  permitted  to  hold  the  ap- 
pellant responsible. 

It  is  to  be  borne  in  mind  that  the  bus  in  question  was 
powered  by  a  General  Motors  diesel  engine.  It  is  to  be 
borne  in  mind  that  a  diesel  engine  emits  only  minor 
insignificant  traces  of  carbon  monoxide  gas.  It  is  to  be 
borne  in  mind  that  a  diesel  engine  does  not  put  out  5  to 
10  7o  carbon  monoxide  as  does  a  gasoline  engine,  but 
only  insignificant  traces.  Virtually  every  day  in  the 
newspapers  there  are  stories  of  people  sitting  in  a 
parked  automobile  with  the  engine  running,  becoming 
asphyxiated,  overcome,  and  in  some  instances  killed  by 
carbon  monoxide  gas.  What  evidence  is  there  in  the 
record  that  Miss  Blakley  did  not  receive  a  dangerous 
exposure  at  some  other  time  or  some  other  place  and 
from  some  other  source?  If  in  fact  she  had  CO  poison- 
ing. 
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Diesel  engines  have  universally  been  used  in  mines 
and  in  submarines  (until  the  advent  of  atomic  power) 
strictly  for  the  reason  that  the  diesel  engine  does  not 
generate  dangerous  quantities  of  carbon  monoxide  gas. 
Appellee's  experts  always  assumed  over  500  parts  per 
million  of  carbon  monoxide  gas  in  the  air  of  the  bus. 
There  was  never  any  evidence  of  such  quantity.  The 
experts  for  the  appellant  uniformly  established  that 
there  was  less  than  ten  parts  per  million  of  carbon 
monoxide  in  the  bus,  even  with  the  back  seat  off,  the 
plate  to  the  engine  compartment  removed,  and  the  seal 
broken,  and  with  the  exhaust  manifold  gasket  partially 
removed  (R.  1149).  As  a  matter  of  fact,  as  the  record 
shows,  several  runs  were  made  with  this  particular  bus 
and  with  similar  buses  under  conditions  far  more  ex- 
treme than  existed  on  the  bus  in  question  on  November 
20,  1955  (R.  1095) .  These  tests  uniformly  showed  that 
there  was  less  than  10  parts  per  million  of  carbon  mon- 
oxide with  the  exhaust  manifold  gasket  removed,  the 
plate  and  seal  and  seat  removed  from  the  bus  and  the 
testing  device  just  a  few  inches  from  the  exhaust  mani- 
fold itself  (R.  898,  901)  (Exs.  65,  66  and  74). 

It  is  therefore  apparent  that  the  case  against  appel- 
lant upon  the  proposition  of  negligence  and  causation 
is  based  entirely  upon  assumption  and  is  entirely  un- 
supported by  any  substantial  evidence  in  the  case. 

Although,  as  is  shown  by  the  testimony  of  Dr.  South- 
combe  quoted  above.  Miss  Blakley's  condition  may  be 
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described  as  petit  mal,  the  conclusion  that  her  "condi- 
tion" was  "caused"  by  carbon  monoxide  is  as  the  Doctor 
states,  based  upon  heresay,  namely  the  history  given  by 
the  mother  and  the  lawyer.  The  bare  fact  that  an  in- 
jury has  happened  cannot  of  itself  justify  an  inference 
that  the  injury  was  caused  by  the  defendant.  This  prin- 
ciple is  well  established  in  Pacific  Coast  R.  Co,  vs, 
American  Mail  Line,  172  Pac.  (2d)  226,  25  Wn.  (2d) 
809.  In  that  case  the  court  stated,  page  817 : 

"Generally  speaking,  the  mere  fact  that  an  in- 
jury has  been  sustained  does  not  of  itself,  apart 
from  the  causative  factors,  create  a  presumption  of 
negligence.  Anderson  v.  Harrison,  4  Wn.  (2d)  265, 
103  P.  (2d)  320." 

See  also  Prentice  vs.  United  Pacific  Insurance  Com- 
pany, 106  P.  (2d)  314,  5  Wn.  (2d)  144,  where  the 
court  said,  pps.  163  and  164 : 

«  «  <  '< Proof  which  goes  no  further  than  to  show 
an  injury  could  have  occurred  in  an  alleged  way, 
does  not  warrant  the  conclusion  that  it  did  so  occur, 
where  from  the  same  proof  the  injury  can  with 
equal  probability  be  attributed  to  some  other  cause." 

u  u  <***^g  ^  theory  of  causation,  a  conjecture  is 
simply  an  explanation  consistent  with  knoivn  facts 
or  conditions,  but  not  deducible  from  them  as  a  rea- 
sonable inference.  There  may  be  two  or  more  plausi- 
ble explanations  as  to  how  an  event  happened  or 
what  produced  it;  yet,  if  the  evidence  is  without 
selective  application  to  any  one  of  them,  they  re- 
main conjectures  only.***' "  " 

It  is  a  case  of  indulging  in  a  presumption  in  order  to 
support  a  conjecture.  Presumptions  may  not  be  pyra- 
mided upon  presumptions,  nor  inference  upon  infer- 
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ence.  Johnson  v.  Western  Express  Co.,  107  Wash.  339, 
181  Pac.  693;  Mumma  v.  Brewster,  174  Wash.  112,  24 
P.  (2d)  438. 

"  "We  will  infer  a  consequence  from  an  estab- 
lished circumstance.  We  will  not  infer  a  circum- 
stance when  no  more  than  a  possibility  is  shown."  " 
Parmelee  v.  Chicago,  M.  &  St  P.  R.  Co.,  92  Wash. 
185, 194, 158  Pac.  977,  981." 

See  also  Home  Insurance  Company  vs.  Northern  Pa- 
cific Railway  Company,  18  Wn.  (2d)  798, 140  P.  (2d) 
507,  at  page  803: 

"The  appellant  contends  that,  as  babbit  bearings 
are  more  likely  to  wear  and  become  hot  than  roller 
bearings  and,  hence,  create  a  greater  hazard,  and 
since  the  fire  originated  in  the  boot,  the  overheating 
of  the  bearings  must  have  been  the  cause  of  the  fire. 
It  seems  to  us,  however,  that  what  was  said  by  this 
court  in  the  Prentice  case,  supra,  p.  162,  is  applica- 
ble here:" 

See  also  Gardner  vs.  Seymour,  27  Wn.  (2d)  802, 180 
P.  564,  where  the  Supreme  Court  of  the  State  of  Wash- 
ington stated,  page  810: 

"***It  is  not  sufficient  that  they  be  consistent 
merely  with  that  theory,  for  that  may  be  true,  and 
yet  they  may  have  no  tendency  to  prove  the  theory. 
This  is  the  well  settled  rule.'  It  seems  to  us  that  we 
may  reasonably  draw  other  conclusions  as  to  the 
cause  of  this  injury  from  the  facts  in  evidence  than 
those  contended  for  by  the  plaintiff." 

To  the  same  effect  is  Johanson  vs.  King  County,  7  Wn. 
(2d)  111,  109  P.  (2d)  307,  and  Dobbin  vs.  Pacific 
Coast  Coal  Company,  25  Wn.  (2d)  190,  70  P.  (2d)  642. 
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The  jury  had  the  right  to  find  that  on  May  7,  1956, 
from  the  testimony  of  Dr.  Southcombe,  the  plaintiff 
was  afflicted  with  petit  mal,  but  there  was  no  evidence 
upon  which  to  base  a  finding  that  there  was  any  carbon 
monoxide  of  dangerous  quantities  or  in  any  quantity  in 
any  way  injurious  in  the  bus.  Not  being  able  to  make 
that  finding,  then  obviously,  there  could  be  no  finding 
that  the  appellant  negligently  permitted  a  dangerous 
quantity  of  carbon  monoxide  in  the  bus.  Defendant's 
challenge  to  the  sufficiency  of  the  evidence  and  its  mo- 
tion for  non-suit  and  dismissal  at  the  close  of  plaintiff's 
case,  and  the  defendant's  motion  at  the  end  of  all  of  the 
testimony  and  defendant's  motion  for  judgment  not- 
withstanding the  verdict,  or  either  of  them,  should 
therefore  have  been  granted. 


II. 


RES  IPSA  LOQUITUR 

Under  this  heading  are  discussed  specifications  of 
error  Nos.  1,  2,  3  and  4.  The  trial  court  submitted  the 
case  to  the  jury  on  the  theory  of  Res  Ipsa  Loquitur  (R. 
820).  It  is  the  appellant's  theory  that  the  facts  of  this 
case  do  not  give  rise  to  the  presumption  of  negligence 
under  the  doctrine  of  Res  Ipsa  Loquitur.  This  presump- 
tion is  discussed  at  considerable  length  in  the  case  of 
Pacific  Coast  R,  R.  Co.  vs.  American  Mail  Line,  172  P. 
(2d)  226,  25  Wn.  (2d)  809.  In  that  case  the  defend- 
ant's boat  struck  a  scow  which  was  tied  to  a  dock, 
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crushing  the  dock.  In  refusing  to  apply  the  doctrine  of 
Res  Ipsa  Loquitur,  the  Supreme  Court  of  the  State  of 
Washington  stated,  page  819: 

"In  the  case  of  McClellan  v.  Schwartz,  97  Wash. 
417,  166  Pac.  783,  this  court,  speaking  through 
Chadwick,  J.,  considered  at  some  length  the  appli- 
cation of  the  doctrine  of  res  ipsa  loquitur  to  an  ac- 
tion for  personal  injury  brought  by  one  who  was 
injured  on  the  business  premises  of  the  defendant. 
The  court  said: 

'Because  of  the  circumstantial  character  of  the 
testimony,  the  doctrine  is  applied  sparingly.  Ander- 
son V.  McCarthy  Dry  Goods  Co.,  supra.  Hence  it 
has  been  held  that  one  charged  under  the  doctrine 
of  res  ipsa  loquitur  is  not  to  be  put  to  his  proof  un- 
less there  is  some  showing  of  cause — careless  con- 
struction, lack  of  inspection,  or  misuser.  The  cause 
of  the  accident — the  offending  instrum£ntality — 
must  be  identified  before  one  charged  is  put  to  an- 
swer." 

In  other  words,  applied  to  the  facts  here,  the  offending 

instrumentality,   to-wit,   carbon  monoxide,   must  be 

shown  to  have  been  on  the  bus  before  the  doctrine  of 

Res  Ipsa  Loquitur  applies. 

The  court  there  continues,  Page  819 : 

"***The  court  held,  just  as  it  was  held  in  Cole  v. 
Spokane  Gas  &  Fuel  Co.,  m  Wash.  393,  119  Pac. 
831,  that  it  is  a  showing  of  facts  sufficient  to  sus- 
tain a  presumption  of  negligence,  and  not  the  fact 
of  injury,  that  sets  the  doctrine  in  motion.'' ''''^^ 

u  u  'There  can  be  no  recovery  on  the  ground  of 
res  ipsa  loquitur,  where  there  was  nothing  to  show 
what  caused  the  iron  to  slip  and  no  proof  of  negli- 
gence ;  since  it  was  necessary  for  plaintiff  to  show 
that  it  was  caused  by  defective  machinery  or  some 
extraordinary  or  negligent  act  under  the  control  of 
the  defendant.'  "  " 
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No  one  testified  either  on  behalf  of  appellee  or  appel- 
lant's witnesses  that  any  of  the  trifling  things  found 
wrong  with  the  bus,  the  torn  panel,  the  loose  outside 
access  panel  to  the  motor  at  the  rear  of  the  bus,  or  any- 
thing else  caused  dangerous  quantities  of  carbon  mon- 
oxide to  get  into  the  bus. 

In  this  connection  an  interesting  case  is  Wellons  vs. 
Wiley,  24  Wn.  (2d)  543,  166  Pac.  (2d)  852.  There  the 
Supreme  Court  of  the  State  of  Washington  quoted  with 
approval  the  following  language  of  the  Supreme  Court 
of  Wisconsin,  page  550 : 

"The  court  held  that  the  burden  rested  upon  the 
plaintiff  afl^rmatively  to  prove  negligence,  and 
that: 

'While  the  inferences  allowed  by  the  rule  or  doc- 
trine of  res  ipsa  loquitur  constitute  such  proof,  it  is 
only  where  the  circumstances  leave  no  room  for  a 
different  presumption  that  the  maxim  applies. 
When  it  is  shown  that  the  accident  might  have  hap- 
pened as  the  result  of  one  of  two  causes,  the  reason 
for  the  rule  fails  and  it  cannot  be  invoked.  Quass  v. 
Milwaukee  G,  L.  (Gaslight)  Co.,  168  Wis.  575,  170 
N.  W.  942.'  " 

If  the  condition  of  "petit  mal"  is  connected  with  the 
ride  in  the  bus  only  by  conjecture,  and  not  by  reason- 
able inference  from  the  facts  and  circumstances,  then 
the  doctrine  of  res  ipsa  loquitur  is  not  applicable  and 
the  appellee  should  not  recover.  Such  is  the  case  here. 
See  Hufferd  vs.  Sisovitch,  290  P.  (2d)  709,  47  Wn. 
(2d)  905,  where  the  court  stated,  page  908: 

"Negligence  is  not  to  be  assumed  from  the  fact 
that  there  was  a  fire.  Negligence  causing  a  fire 
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must  be  established  by  direct  evidence  or  by  a  legi- 
timate inference  from  the  established  facts  and  cir- 
cumstances, i.  e.,  circumstantial  evidence.  Cambro 
Co.  V,  Snook  (1953)  43  Wn.  (2d)  609,  262  P.  (2d) 
767. 

"To  determine  whether  the  doctrine  of  res  ipsa 
loquitur  is  applicable,  the  trier  of  the  facts  must 
recognize  a  distinction  between  what  is  mere  con- 
jecture and  what  is  reasonable  inference  from  the 
facts  and  circumstances.  Home  Ins.  Co.  v.  Northern 
Pac.  R.  Co.  (1943),  18  Wn.  798,  140  P.  (2d)  507, 
147  A.L.R.  849 ;  Cambro  Co.  v.  Snook,  supra." 

As  pointed  out  by  the  principles  of  the  cases  cited 
above,  it  is  not  incumbent  upon  the  appellant  (assum- 
ing the  jury  accepted  the  testimony  of  Dr.  Southcombe 
that  six  months  later  he  found  that  the  plaintiff  suf- 
fered petit  mal  from  carbon  monoxide  poisoning)  to 
assume  the  burden  of  proving  that  appellee  was  ex- 
posed to  carbon  monoxide  at  some  other  time,  such  as 
while  parking  at  night  in  a  car  with  the  motor  running, 
as  the  District  Court  ruled  (R.  816).  Rather  the  bur- 
den is  upon  the  appellee  to  establish  that  there  was  car- 
bon monoxide  in  dangerous  quantities  in  the  atmos- 
phere of  the  bus.  It  is  an  essential  link  in  the  chain  of 
appellee's  argument.  Had  there  been  proof  of  this,  then 
there  would  be  some  basis  for  the  application  of  the 
doctrine  of  res  ipsa  loquitur. 

In  the  absence  of  proof  of  that  fact,  the  doctrine  does 
not  apply  just  as  in  the  case  of  the  barrel  of  flour  fall- 
ing out  the  second  story  window  of  the  warehouse.  If 
there  is  no  barrel  of  flour,  there  is  no  room  for  the  ap- 
plication of  the  doctrine  of  res  ipsa  loquitur. 
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The  court  therefore  erred  in  submitting  to  the  jury 
the  issue  of  res  ipsa  loquitur  and  erred  in  failing  to 
grant  the  defendant's  motion  at  the  close  of  the  plain- 
tiff's case. 

III. 

THE  QUESTION  OF  CONTRIBUTORY  NEGLIGENCE, 

ASSUMPTION  OF  RISK  AND  MITIGATION 

OF  DAMAGES 

Under  this  heading  we  will  discuss  specifications  of 
error  No.  5.  The  pleadings  and  pre-trial  order  which 
supplanted  the  pleadings  in  this  case  raised  the  issues 
of  contributory  negligence,  assumption  of  risk  and 
mitigation  of  damages.  At  the  close  of  the  case,  the  ap- 
pellee moved  to  withdraw  these  three  issues  from  the 
jury.  This  motion  was  granted  over  objection  of  appel- 
lant and  specific  instructions  were  given  by  the  court, 
specifically  withdrawing  these  issues  from  the  consid- 
eration of  the  jury.  The  court  also  refused  to  give  ap- 
pellant's proposed  instruction  on  these  issues  (R. 
1456). 

It  is  the  position  of  appellant  that  the  withdrawal  of 
any  one  of  these  issues  constituted  prejudicial  error. 
Concerning  mitigation  of  damages,  it  is  a  rather  star- 
tling fact,  but  nevertheless  true,  that  it  was  almost  ten 
months  after  the  bus  ride  in  question  before  the  plain- 
tiff received  any  treatment  for  her  alleged  injuries  (R. 
666,  691,  696).  Her  first  visit  to  Dr.  Freund,  as  he 
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stated,  was  not  for  the  purpose  of  treatment,  but  for 
examination  (R.  1133).  Again,  her  trip  to  see  Dr. 
Southcombe  in  Spokane  in  May,  1956,  was  not  for  the 
purpose  of  treatment,  but  for  examination  at  the  re- 
quest of  the  attorney  (R.  708).  This  examination  was 
originally  for  the  purpose  of  trying  to  compel  appellant 
to  pay  the  Colfax  Hospital  bill,  which  the  appellant  had 
previously  declined  to  do  on  the  basis  that  something 
other  than  the  ride  on  the  bus  was  the  cause  of  the 
plaintiff's  trouble  since  no  one  else  on  the  bus  had  to  be 
taken  to  a  hospital  or  suffered  any  consequences. 

It  was  after  Dr.  Southcombe  had  examined  her  the 
second  time  that  he  decided  that  treatment  was  in  or- 
der. In  this  connection  the  Doctor  stated  (R.  694  et 
seq)  : 

"Q.  Doctor,  would  you  go  over  again  the  drugs 
you  prescribed  for  Miss  Blakley? 

A.    Yes,  sir;  I  first  prescribed  Mysoline.  (837) 

Q.    What  does  that  do? 

A.    Mysoline  is  an  anti-convulsant  drug.*** 

A.  I  certainly  would  feel  derelict  if  I  had  a  pa- 
tient who  had  a  convulsant  electro-encephalogram 
and  I  didn't  prescribe  it. 

Q.    You  prescribed  it  for  what  reason? 

A.  I  prescribed  it  to  reduce  the  irritability  of  the 
cerebral  cortex.  *  *  * 

Q.    What  was  the  other  drug  that  you  prescribed  ? 

A.    Phenobarbital. 

Q.    That  is  an  anti-convulsant? 
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A.  That  is  an  anti-convulsant.  As  a  matter  of 
fact,  it  is  one  of  the  early  and  best-known  anti-con- 
vulsants.*** 

Q.    When  did  you  prescribe  that? 

A.  I  think  I  prescribed  that  sometime  after 
June,  1956.*** 

Q.  You  saw  Miss  Blakley  in  May,  1956;  and 
you  saw  her  again  in  June,  1956.  When  did  you  see 
her  again  after  that? 

A.    I  saw  her  in  November,  '56. 

Q.  From  June  to  November.  When  did  you  see 
her  again  after  November,  1956? 

A.    June  of '57.*** 

Q.  In  other  words,  you  have  seen  her  twice  with- 
in the  last  year?  (839) 

A.    That  is  correct. 

Q.  Then  why  do  you  say  she  should  be  examined 
by  a  doctor  once  a  month? 

A.  I  thought  I  made  it  clear  that  when  anyone  is 
using  a  substance  as  toxic  and  as  treacherous  as 
Tridione  which  is  a  notorious  drug  which  could  pro- 
duce destruction  of  the  white  cells,  it  is  the  respon- 
sibility of  the  physician  to  protect  his  patient  from 
the  drug  as  well  as  the  disease. 

Q.    When  did  you  prescribe  Tridione? 

A.  I  don't  recall  whether  it  was  November  or 
June ;  and  then  I  raised  it. 

Q.    I  beg  your  pardon? 

A.  I  say  I  don't  recall  whether  I  initially  pre- 
scribed Tridione  in  November  or  June,  but  I  sub- 
sequently raised  the  amount." 

It  would  seem  obvious  that  the  trier  of  the  fact  if  al- 
lowed to  consider  the  fact  of  mitigation  of  damages 
might  well  have  found  that  had  Miss  Blakley  gone  to 
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the  doctor  more  often  or  had  she  gone  more  promptly, 
she  would  not  have  been  in  the  condition  she  appeared 
to  be  in  during  the  trial.  Not  only  does  the  evidence  of 
Dr.  Southcombe,  plaintiff's  own  doctor,  support  this 
theory,  but  also  the  evidence  of  appellant's  medical  ex- 
perts that  epilepsy  is  a  condition  that  can  be  controlled 
by  the  use  of  modern  medicine  and  that  one  afflicted  by 
such  need  not  exhibit  the  classic  signs  of  epilepsy,  name- 
ly the  symptoms  of  dramatic  convulsive  attacks. 

This  omission  of  the  mitigation  of  damages  might 
well  have  resulted  in  a  substantially  smaller  verdict. 
Therefore,  failure  to  submit  that  issue  constituted 
prejudicial  error,  entitling  appellant  to  a  new  trial. 

With  respect  to  the  issue  of  contributory  negligence 
and  assumption  of  risk,  we  believe  the  appellant  has 
even  a  much  stronger  position.  Your  Honors  will  recall 
that  Miss  Blakley  sat  in  the  rear  of  the  bus  with  several 
girls.  Your  Honors  will  recall  that  those  who  noticed 
fumes  began  noticing  them  shortly  after  leaving  Spo- 
kane and  that  Miss  Blakley  was  one  of  those.  Neverthe- 
less neither  she  nor  any  of  the  other  girls  complained  to 
the  driver  until  three-quarters  of  the  way  to  Pullman 
just  shortly  before  they  got  to  Colfax.  Even  then  they 
took  no  steps  to  protect  themselves,  not  moving  for- 
ward until  later  (R.  1175). 

Your  Honors  will  recall  that  after  some  of  the  pas- 
sengers noticed  the  fumes  some  of  them  opened  their 
windows  shortly  after  leaving  Spokane  and  some  dis- 
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tance  before  the  bus  driver  actually  stopped  the  bus.  // 
the  fumes  were  as  bad  as  some  of  plaintiff's  witnesses 
made  them  out  to  be  at  the  time  of  the  trial,  Miss  Blak- 
ley  was  obviously  negligent  in  failing  to  protect  herself 
and  in  failing  to  do  so  after  noticing  the  fumes,  she  ob- 
viously assumed  the  risk.  You  cannot  deliberately  stay 
under  water  without  assuming  the  risk  of  drowning. 
On  the  record  in  this  case,  the  jury  was  entitled  to  find 
that  Miss  Blakley  either  negligently  contributed  to  her 
situation  by  failing  to  take  immediate  steps  to  protect 
herself  or  assumed  the  risk  thereof. 

In  French  v.  Chase,  48  Wn.  (2d)  825,  297  P.  (2d) 
235,  the  trial  court  had  withdrawn  the  issue  of  contri- 
butory negligence.  The  Supreme  Court  reversed  the 
trial  court  on  this  point,  stating,  page  830,  831 : 

"By  instruction  No.  3,  the  court  directed  the  jury 
to  disregard  the  defense  of  contributory  negligence 
and,  by  so  doing,  decided  that  the  minds  of  reason- 
able men  could  not  reach  different  conclusions  from 
the  evidence.  Beck  v.  Dye,  200  Wash.  1,  92  P.  (2d) 
1113,  127  A.L.R.  1022  (1939) ;  Billingsley  v.  Ro- 
vig-Temple  Co.,  16  Wn.  (2d)  202,  133  P.  (2d)  265 
(1943) ;  Roloff  v.  Bailey,  46  Wn.  (2d)  358,  281,  P. 
(2d)  462  (1955). 

"(5)  There  was  conflicting  evidence  on  the  ques- 
tion of  imminent  peril,  that  is,  whether  there  was 
an  emergency  requiring  immediate  action.  Like- 
wise, there  was  a  question  for  the  jury  as  to  wheth- 
er the  situation,  as  it  was  presented,  necessitated 
the  extreme  physical  exertion  employed  by  the  re- 
spondent in  effecting  the  rescue. 

"In  the  light  of  the  evidence,  it  is  our  opinion  that 
the  minds  of  reasonable  men  could  have  differed  in 
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determining  these  questions.  The  issue  of  contribu- 
tory negligence  with  reference  thereto  should  have 
been  submitted  to  the  jury." 

In  Wines  vs.  Engineer's  Limited  Pipeline  Company, 
151  Wash.  Dec.  446,  the  court  said,  page  451 : 

''*  *  *only  in  rare  instances  is  the  court  warranted 
in  withdrawing  the  issue  of  contributory  negligence 
from  the  jury." 

In  Berndt  vs.  Pacific  Transport  Co.  38  Wn.  (2d) 
760,  231  P.  (2d)  643,  the  Supreme  Court  of  the  State 
of  Washington  stated,  pages  765-766 : 

'In  McQuillan  v.  Seattle,  10  Wash.  464,  38  Pac. 
1119,  this  court  said: 

"  'Generally  the  question  of  contributory  negli- 
gence is  for  the  jury  to  determine  from  all  the  facts 
and  circumstances  of  the  particular  case,  and  it  is 
only  in  rare  cases  that  the  court  is  justified  in  with- 
drawing it  from  the  jury.  (Citing  cases  and  author- 
ities.) 

"  'There  are  two  classes  of  cases  in  which  the 
question  of  negligence  may  be  determined  by  the 
court  as  a  conclusion  of  law,  .  .  .  The  first  is  where 
the  circumstances  of  the  case  are  such  that  the 
standard  of  duty  is  fixed,  and  the  measure  of  duty 
defiined,  by  law,  and  is  the  same  under  all  circum- 
stances. (Citing  cases.)  And  the  second  is  where 
the  facts  are  undisputed  and  but  one  reasonable  in- 
ference can  be  drawn  from  them.  (Citing  authori- 
ties. )  If  different  results  might  be  honestly  reached 
by  different  minds  then  negligence  is  not  a  question 
of  law,  but  one  of  fact  for  the  jury.' 

"This  case  has  been  repeatedly  cited  in  our  opin- 
ions and  by  courts  of  other  jurisdictions. 

"In  10  Blashfield,  Cyclopedia  of  Automobile  Law 
and  Practice  (Perm,  ed.)  510,  sec.  6594,  the  rule  is 
stated  as  follows : 
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*'  'Where  the  nature  and  attributes  of  the  act  re- 
lied upon  to  show  negligence  constituting  a  proxi- 
mate cause  of  the  injury  complained  of  can  only  be 
clearly  determined  by  considering  all  the  attending 
and  surrounding  circumstances  of  the  transaction 
in  question,  it  falls  within  the  province  of  the  jury 
to  pass  upon  the  character  of  such  circumstances  . . . 

"  'If  the  evidence  on  the  question  of  negligence  is 
conflicting  or  such  that  reasonable  men  can  draw 
different  conclusions  therefrom,  the  question  is  one 
for  the  jury.  The  court  will  not  decide  it  as  a  matter 
of  law,  except  under  the  clearest  circumstances.  But 
what  amounts  to  due  care  and  negligence  depends 
upon  the  circumstances  of  each  particular  case.' 

"In  the  case  of  Hadley  v.  Simpson,  9  Wn.  (2d) 
541,  115  P.  (2d)  675,  this  court,  speaking  through 
Blake,  J.,  said: 

"  The  questions  of  contributory  negligence  and 
negligence  are  so  interrelated  that  the  former  usu- 
ally cannot  be  determined  without  reference  to  the 
latter.  ( Citing  cases. )  It  is  for  this  reason  that  this 
court  has  frequently  said  that,  in  negligence  cases, 
the  facts  make  the  law.  By  the  same  token,  decided 
cases  afford  little  help  in  determining  the  issue.' 

''The  recent  cases  of  Discargar  v.  Seattle,  25  Wn. 
(2d)  306,  171  P.  (2d)  205,  and  Mitchell  v.  Rogers, 
37  Wn.  (2d)  630,  225  P.  (2d)  1074,  are  also  in 
point. 

"(3)  From  the  record,  it  clearly  appears  that  the 
evidence  presented  several  disputed  questions  for 
the  jury  to  decide." 

Since  some  of  the  people  moved  forward  or  opened 
windows  before  Miss  Blakley  did,  there  obviously  was 
room  for  reasonable  minds  to  differ  as  to  whether  or 
not  she  should  have  moved  forward  sooner  for  her  own 
protection  and  therefore  was  guilty  of  contributory 
negligence  or  assumption  of  risk  in  failing  to  do  so. 
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Therefore,  the  court's  failure  to  give  appellant's  pro- 
posed Instructions  submitting  the  issues  of  contribu- 
tory negligence,  assumption  of  risk  and  mitigation  of 
damages  constituted  prejudicial  error. 

IV. 

EXCESSIVE  VERDICT 

It  is  respectfully  submitted  to  the  court  that  the  ex- 
tremely high  verdict  in  this  case  (one  of  the  largest 
ever  returned  in  a  personal  injury  action  in  the  South- 
ern Division  of  the  Eastern  District  Court)  could  have 
been  returned  only  as  a  result  of  sympathy  toward 
plaintiff  constituting  passion  and  prejudice.  The  plain- 
tiff was  and  is  a  beautiful  girl  with  an  attractive  per- 
sonality. There  is  a  picture  of  her  in  one  of  the  exhibits 
(Ex.  5)  taken  and  published  not  too  long  before  the 
trial  and  we  invite  Your  Honors'  inspection.  In  the  first 
place  it  is  significant  that  very  few,  if  any,  disinterest- 
ed observers  ever  witnessed  one  of  the  so-called  attacks. 
Both  Dr.  Southcombe  and  Dr.  Hood  admitted  that  they 
had  seen  or  observed  none.  Likewise,  she  did  not  ex- 
perience any  while  under  observation  for  several  days 
at  the  Virginia  Mason  Clinic  in  Seattle.  Not  only  did 
the  doctors  who  examined  her  for  the  defendant,  in- 
cluding Dr.  Hale  Haven,  one  of  the  foremost  neurolo- 
gists and  neurosurgeons  in  the  State  of  Washington, 
who  failed  to  find  anything  significant  in  her  E.E.G.  or 
his  examination  of  her  and  attempted  to  demonstrate 
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with  her  that  there  was  nothing  much  wrong  with  her, 
but  ran  into  considerable  dijfficulty  with  counsel  and  the 
court  (R.  1009,  1010,  1024,  1027-29,  1038-39). 

Not  only  did  Dr.  Freeman  of  Colfax,  Dr.  Freund  in 
Kennewick,  and  Dr.  Haven  with  the  Virginia  Mason 
Clinic  in  Seattle  fail  to  find  anything  but  normalcy,  but 
it  is  also  significant  that  others  who  were  quite  close  to 
her  failed  to  observe  anything  out  of  the  ordinary. 
Emma  Lou  Hoover  testified  as  follows  (R.  1047-56  et 
seq): 

"Q.    Do  you  know  Jeannie  Blakley? 

A.    Yes.*** 

Q.    When  did  you  first  meet  her? 

A.    Late  June  of  1956.*** 

Q.  Did  you  later  arrange  for  the  two  of  you  girls 
to  live  together  in  a  home? 

A.    Yes,  we  did. 

Q.    Where  was  that  home? 

A.  In  Bauer-Day  Housing.  The  address  was 
2101  Dallas.*** 

Q.  How  did  this  arrangement  come  about?  How 
did  you  girls  happen  to  live  together? 

A.  Well,  we  talked  about  it  for,  I  would  say, 
about  a  month,  and  I  don't  actually  remember 
whether  it  was  my  idea  or  Jean's  idea.  It  was  just 
sort  of  a  mutual  agreement.  *  *  * 

Q.  Did  Jeannie  ever  state  to  you  why  she  was 
leaving  her  folks'  place  and  moving  in  with  you? 
(1267) 

A.  Well,  the  way  I  understood  it  then  is  that 
she  had  never  lived  away  from  her  parents  other 
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than  just  a  few  months  in  college  and  she  kind  of 
wanted  to  strike  out  on  her  own  to  live  there.*** 

Q.  (By  Mr.  Hawkins)  Then  you  girls  lived  to- 
gether from  about  the  1st  of  December,  1956,  until 
about  the  1st  of  May,  1957,  this  last  May? 

A.  Yes,  sir.*** 

Q.  Did  you  see  her  in  the  mornings? 

A.  Oh,  yes,  sir,  I  woke  her  up. 

Q.  And  did  you  see  her  in  the  evenings? 

A.  Yes.*** 

Q.  During  that  time,  did  Jeannie  drive  an  auto- 
mobile? 

A.  She  did  when  we  first  moved  in.  It  seems  to 
me  she  did  after  that,  I  can't  remember  exactly. 

Q.    Did  she  have  a  car  of  her  own  at  that  time? 

A.  When  we  first  moved  into  the  house,  she  was 
buying  a  car  from  her  parents. 

Q.    She  was  buying  a  car  from  her  folks? 

A.    Yes,  sir.*** 

Q.  How,  then,  during  the  time  that  you  were  to- 
gether in  the  house,  did  you  ever  see  Jeannie  have 
an  attack  of  fainting  or  collapse,  anything  of  that 
kind?  Did  you  see  that?  _ 

A.    No.  ' 

Q.  And  during  all  that  time  from  about  the  1st 
of  December  to  the  1st  of  May,  1957,  you  saw  her 
practically  every  morning  and  every  evening? 

A.    I  would  say  almost,  yes. 

Q.  And  during  all  of  that  time,  you  never  saw 
Jeannie  collapse  and  fall? 

A.    No,  sir.  ;-- 

Q.    Or  faint? 
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A.    No.*** 

Q.  Did  she  say  anything  about  her  driver's  li- 
cense with  respect  to  this  lawsuit? 

A.  Just  that  she  was  going  to  give  it  up  because 
if  she  had  it,  it  wouldn't  look  so  good.*** 

Q.  (By  Mr.  Hawkins) :  Now,  what  about  Jean- 
nie's  activities  during  the  months  that  you  were 
living  with  her?  Was  she  sick  a  lot  or  was  she  nor- 
mal, or  how  would  you  describe  it? 

A.  As  normal.  She  had  headaches  once  in  awhile. 
She  didn't  seem  restricted.*** 

Q.    Did  she  go  dancing? 

A.    Yes,  sir. 

Q.  And  how  would  you  describe  her  insofar  as 
dancing  was  concerned? 

A.    She  was  a  good  dancer,  very  good. 

Q.  Did  she  have  any  trouble  with  stability  at  all 
when  she  was  dancing?  (1271) 

A.    No,  she  was  exceptionally  good  jitterbugging. 

Q.  Do  you  know  whether  she  went  sking  last 
winter? 

A.  Yes,  sir,  I  went  with  her  one  Saturday  and 
I  knew  she  went  several  times  after  that.*** 

Q.  (By  Mr.  Hawkins) :  Now,  did  Mrs.  Blakley 
come  and  check  on  Jeannie? 

A.    And  check  on  Jeannie? 

Q.    Yes. 

A.    No. 

Q.  Well,  how  often  did  Mrs.  Blakley  come  to 
your  home? 

A.  Not  very  often.  My  parents  didn't  come  very 
often,  (1272)  either.  We  had  a  housewarming 
about  two  weeks  after  we  moved  into  the  house  and, 
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of  course,  they  were  there  then,  and  I  would  say 
they  were  there  perhaps  four  or  five,  six  times. 

Q.  Did  they  tell  you  that  you  should  watch  out 
for  Jeannie? 

A.    No.*** 

Q.  (By  Mr.  Hawkins) :  Now,  Jeannie  held  down 
a  job  during  that  time  that  she  lived  with  you? 

A.    Yes,  sir. 

Q.    And  how  did  she  enjoy  her  work? 

A.    Oh,  she  seemed  to,  yes. 

Q.  Did  she  put  in  any  overtime  that  you  know 
of? 

A.    Yes,  sir,  she  worked  on  Saturdays  occasional- 

I  — —      ?}C    S{C   «jC 

Q.  Do  you  know  why  she  gave  the  car  back  to 
her  folks?  (1273) 

A.    Well—*** 

Q.    Did  Jeannie  say  anything? 

A.    We  couldn't  afford  it — she  couldn't  afford 

Q.  Then  you  drove  down  to  Pendleton,  got  there 
at  2  in  the  morning,  and  drove  back  to  Richland, 
stayed  there  an  hour,  and  drove  on  to  Spokane? 

A.  Yes,  sir. 

Q.  And  then  you  shopped  all  day? 

A.  Yes. 

Q.  Jeannie  was  with  you?  I 

A.  Yes,  sir." 

Walta  Lee  Hoover  testified  as  follows  (R.  1074  et 

seq.) :  \ 

*'Q.  Now,  your  sister  had  a  home  of  her  own  in 
Richland  part  of  the  time? 
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A. 

Yes,  sir. 

Q. 

And  Jeannie  lived  with  her? 

A. 

Yes.*** 

Q. 

How  often  did  you  go  there? 

A.    Well,  I  spent  nearly  every  week  end  with 
them  while  they  were  living  there. 

Q.    Did  you  observe  whether  Jeannie  was  nor- 
mal or  not? 

Mr.  Tonkoff :  Well,  now  that  is  objected  to,  your 
Honor. 

Q.    (By  Mr.  Hawkins) :  Tell  us— 

The  Court :  Yes,  I  think  that  calls  for  a  conclu- 
sion. 

Q.    (By  Mr.  Hawkins) :  What  did  Jeannie  do? 
Did  she  do  anything  out  of  the  ordinary? 

A.  No,  sir. 

Q.  Did  she  carry  on  a  conversation? 

A.  Yes. 

Q.  Did  she  have  trouble  remembering  things? 

A.  No. 

Q.  Did  she  go  to  dances? 

A.  Yes. 

Q.  How  was  she  as  a  dancer? 

A.  Very  good.  I  envied  her. 

Q.  Beg  your  pardon? 

A.  Very  good,  I  envied  her. 

Q.  Was  she  unstable  on  her  feet? 

A.  Oh,  no.  (1299) 

Q.  Did  you  ever  see  her  fall  or  collapse? 

A.  No. 
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Q.    Did  you  ever  see  her  faint? 

A.    No.*** 

Q.  And  who  drove  the  car  that  you  picked  up 
back? 

A.    Jeannie  drove  back. 

Q.    Did  you  ride  with  her? 

A.  Yes,  I  was  in  the  back  seat  part  of  the  time 
sleeping  and  part  of  the  time  awake. 

Q.  And  Jeannie  drove  all  the  way  from  Pendle- 
ton to  Richland? 

A.    Yes,  sir. 

Q.  And  what  time  of  day  was  it  that  you  left 
Pendleton? 

A.  Oh,  we  left  shortly  after  we  got  there.  We 
got  in  between  2 :30  and  3, 1  would  say  at  the  latest 
3 : 30  in  the  morning. 

Q.  In  the  morning? 

A.  Yes,  sir. 

Q.  And  then  she  drove  back  to  Richland?  ( 1300) 

A.  Yes,  sir. 

Q.  Did  you  go  to  Spokane  with  them? 

A.  No,  I  didn't.  I  was  quite  tired  so  I  went  to 
bed. 

Q.    You  stayed  in  Richland? 

A.    Yes,  I  did. 

Q.  And  then  she  and  your  sister  went  on  to  Spo- 
kane? 

A.    Yes.*** 

Q.    ***What  kind  of  dancing  did  Jeannie  do? 

A.  Well,  ballroom  dancing  and  then  she  did  bop 
and  jitterbugged. 
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Q.    How  was  she  at  that? 

A.  Well,  to  me,  she  seemed  very  good.  I  don't 
bop  or  jitterbug  myself  so  I  really  couldn't  say  she 
was  very  good  or  average. 

Q.    You  actually  saw  her  dancing  yourself? 

A.    Yes. 

Q.  And  did  she  have  any  trouble  with  her  bal- 
ance? 

A.    Not  that  I  noticed. 

Q.  Did  Jeannie  ever  tell  you  that  she  was  plan- 
ning on  getting  married? 

A.    Yes,  sir. 

Q.  And  who  was  she  planning  on  getting  mar- 
ried to? 

A.    Don  Croft.*** 

Q.  Do  you  know  what  he  is  doing,  or  did  Jeannie 
tell  you  what  he  is  doing? 

A.    Studying  psychiatry,  I  think." 

Mary  Louise  Fulseth,  a  sorority  sister,  and  her 

roommate,  testified  as  follows  (R.  1195  et  seq.) : 

Q.  What  sorority  did  you  belong  to,  Mary  Lou? 
(1443) 

A.    Chi  Omega. 

Q.  Was  that  the  sorority  Miss  Blakley  was  a 
member  of,  or  had  been  pledged  to,  I  should  say? 

A.    Yes,  it  was.*** 

Q.  Did  you  room  with  her  at  any  time  after 
November  of  1955? 

A.    Yes,  I  did. 

Q.    And  how  long  a  time  did  you  room  with  her? 

A.  Approximately  two — approximately  a  month 
and  a  half  to  two  months. 
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Q.    When  was  this? 

A.  It  was  from  the  semester,  which  was  approx- 
imately the  end  of  January  1st  to  February,  to 
spring  vacation  or  shortly  after  that,  just  right 
around  there.  *  *  * 

Q.  And  you  occupied  the  same  room  at  that 
time?  (1444) 

A.    Yes,  I  did.  There  were  four  of  us.*  *  * 

Q.  Now,  during  the  time  that  you  were  with 
Jeannie,  did  you  ever  observe  a  fainting  spell  your- 
self? 

A.    I  did  not  observe  one." 

It  is  also  significant  that  the  clinical  findings  of  the 
lack  of  knee  reflexes,  the  lack  of  attention  or  inability 
to  concentrate  and  fainting  or  dizzy  spells  (so  heavily 
relied  on  by  appellee  and  her  doctors)  are  the  very 
things  that  show  up  in  Exhibits  54  and  55,  the  infor- 
mation taken  by  the  examining  doctor  on  her  admission 
to  W.S.C.,  and  before  the  bus  ride  in  question! 

Even  Joann  Hodges,  one  of  plaintiff's  strongest  wit- 
nesses, testified  as  follows  (R.  175) : 

Q.    In  May  of  1956? 

A.    Yes. 

Q.  Was  that  the  first  time  that  you  had  seen 
Jeannie  faint? 

A.    Yes. 

Q.  As  I  understand  it,  you  did  not  report  that  to 
the  House  Mother? 

A.    No. 

Q.    Did  you  advise  Jeannie  to  go  to  the  infirmary? 
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A.    It  was  not  my  place  to  advise  her.*** 

Q.  Was  Jeannie  moved  to  the  infirmary,  at  that 
time? 

A.  Not  to  my  knowledge.  (168) 

Q.  You  were  there? 

A.  I  was  there.*** 

Q.  Did  she  go  out  on  dates  very  often? 

A.  Yes.*** 

Q.  Did  she  go  to  dances  after  November,  1955? 

A.  Yes ;  I  imagine. 

Q.  Did  she  complain  to  you  of  headaches  after 
November,  1955? 

A.    Yes. 

Q.    Did  you  report  that  to  anyone? 

A.    The  Senior  Member. 

Q.  Did  you  tell  Jeannie  that  she  ought  to  go  to 
the  infirmary? 

A.    No. 

Q.  Did  you  tell  her  she  ought  to  go  and  see  a 
doctor? 

A.  Not  to  my  knowledge.  I  don't  remember  if  I 
told  her  (169)  that  or  not." 

Even  Noreen  Anderson,  who  was  one  of  the  more 
aggressive  witnesses  for  the  plaintiff,  testified  as  fol- 
lows (R.  200): 

"Q.  To  your  knowledge,  was  Jeannie  ever  taken 
to  the  infirmary  at  WSC? 

A.    Not  to  my  knowledge,  no. 

Q.  Was  she  ever  taken  to  the  doctor  at  the  in- 
firmary or  was  the  doctor  at  the  infirmary  ever 
taken  to  the  house  to  see  her? 


54 

A.    Not  to  my  knowledge,  no. 

Q.  Did  Jeannie  ever  complain  to  you  as  to  what 
was  wrong  with  her? 

A.  I  knew  she  wasn't  feeling  well.  She  com- 
plained of  the  fact  she  was  having  difficulty  when 
she  was  studying.  But  she  never  came  right  out  and 
told  me  what  was  the  difficulty." 

Counsel  made  much  of  the  fact,  or  claimed  fact,  that 
she  was  unable  to  concentrate  and  related  this  to  the  in- 
cident on  the  bus  (R.  201).  The  truth  is  Miss  Blakley 
herself  complained  of  her  inability  to  concentrate,  diz- 
ziness, and  hyporeflexia  in  September  when  being  ad- 
mitted to  the  college.  See  Exhibits  54  and  55,  where 
these  things  are  specifically  mentioned. 

In  view  of  this  mass  of  evidence  (and  the  record  is 
replete  with  much  more)  that  there  was  little  if  any- 
thing wrong  with  Miss  Blakley,  except  what  she  had 
complained  of  before  the  bus  ride,  it  is  apparent  that 
the  verdict  of  the  jury  was  unmistakeably  the  result  of 
passion  and  prejudice  and  was  definitely  contrary  to 
the  weight  of  the  evidence. 

In  this  connection  we  would  also  call  your  Honors' 
attention  to  the  pathetic  picture  painted  by  counsel's 
examination  of  Miss  Blakley  in  which  she  could  hardly 
remember  even  going  to  college  (R.  792-3) : 

''Q.    Do  you  remember  when  you  went  to  college? 
A.    I  know  I  went  to  college.  *  *  * 
Q.    Do  you  remember? 
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A.  I  don't  know  what  I  remember,  and  what 
people  have  told  me  I  think  I  remember,  but  I  am 
not  sure. 

Q.  Do  you  remember  your  wanting  to  go  to  the 
football  game  in  November,  1955 ;  do  you  remember 
that? 

A.    No,  sir. 

Q.  Do  you  remember  going  to  Spokane  on  No- 
vember 19, 1955? 


A.    No,  I  don't. 


*  *  * 


Q.  Do  you  remember  being  in  the  hospital  over- 
night at  Colfax? 

A.    No. 

Q.  Well,  Jeannie,  can  you  tell  us  the  first  thing 
that  you  can  remember?  Now,  try  hard.  Do  you  re- 
member somebody  picking  you  up  on  the  streets  in 
Colfax  on  the  morning  of  November  21,  1955? 

A.    No. 

Q.  Do  you  remember  somebody  taking  you  back 
to  school  on  November  21,  1955? 

A.    No." 

And  so  on. 

Compare  this  with  the  separation  report  prepared 
by  one  of  her  immediate  superiors.  Exhibits  56,  57  and 
58,  (R.  857-80),  in  which  it  is  stated  that  the  reason 
for  separation  from  General  Electric  was  that  she  "will 
attend  legal  proceedings  involving  personal  injuiy, 
later  to  be  married  and  move  from  area."  "Enjoyed 
work  very  much."  Compare  this  also,  with  a  letter 
which  she  wrote  in  her  own  handwriting  (R.  809)  just 
shortly  before  the  trial  to  General  Electric  which  reads 
in  full  as  follows  (Ex.  51)  (R.  810) : 
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"Kennewick,  Washington,  October  7,  1957.  Per- 
sonnel Office,  General  Electric  Company,  Richland, 
Washington. 

"Gentlemen:  I  have  been  informed  in  regard  to 
my  release  as  an  employee  of  General  Electric,  that 
the  termination  papers  state  that  I  was  released  for 
'legal  procedure  and  forthcoming  marriage.'  I 
can't  understand  why  legal  proceedings  should  have 
anything  to  do  with  my  termination  as  long  as  the 
proceedings  do  not  involve  General  Electric.  As  for 
getting  married,  I  have  hopes  like  every  young  girl 
but  hope  alone  does  not  accomplish  the  fact. 

"When  I  went  to  work  for  the  company,  I  did  not 
know  of  any  permanent  physical  disability.  It  later 
developed  that  I  had  a  permanent  impairment  from 
carbon  monoxide  poisoning.  This  injury  resulted 
(977)  in  fainting  spells  and  lapses  of  memory  and 
consciousness.  Therefore,  I  must  admit  my  attend- 
ance record  was  very  poor. 

"When  my  condition  became  known  to  the  Medi- 
cal Division,  I  was  asked  to  resign  on  three  differ- 
ent occasions. 

"To  keep  the  records  clear,  I  request  that  this  let- 
ter be  placed  in  my  file  to  show  that  the  true  reasons 
for  my  termination  was  my  medical  history  rather 
than  the  reasons  given  on  my  termination  report. 

Very  truly  yours, 

Jeanne  Blakley." 

This  letter,  written  in  Miss  Blakley's  own  handwrit- 
ing, shows  not  only  her  disposition  towards  this  parti- 
cular case  but  also  shows  that  there  is  nothing  wrong 
with  her  mind.  No  atrophy !  It  is  significant  also  that 
her  immediate  superior,  who  would  actually  know 
whether  or  not  she  suffered  attacks  while  employed  by 
G.  E.  during  the  year  immediately  before  the  trial  was 
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not  called  by  the  plantiff,  nor  was  his  deposition  taken. 
Rather  than  bring  anyone  who  worked  with  her,  one 
David  Buel  was  called  by  the  plaintiff  who  worked  in 
the  office  next  door.  He  testified  as  follows  (R.  261) : 

"Q.    How  often  did  you  see  her,  Mr.  Buel? 

A.    Every  day. 

Q.  For  a  period  of  almost  a  year — about  a  year, 
there? 

A.    Pretty  close  to  a  year,  yes. 

Q.  In  your  own  words  will  you  tell  the  members 
of  the  jury  here,  what  you  saw  about  this  girl,  phy- 
sically? 

A.    When? 

Q.  During  the  time  you  saw  her  at  work,  there ; 
you  said  you  saw  her  every  day? 

A.  When  she  was  hired,  she  was  a  very  good 
worker  and  did  a  good  job.  Later  on  she  tended  to 
be  more  absent  from  (274)  the  job — later  on. 

Q.  Did  you  notice  anything  about  her  demeanor 
when  she  was  working  or  during  the  lunch  hour; 
did  you  see  her  during  lunch  hour  or  at  any  other 
time? 

A.  No.  I  ate  lunch  with  the  men,  during  the 
lunch  hour. 

Q.   Did  you  see  her  in  the  office? 

A.    During  the  lunch  hour? 

Q.  At  any  other  time  did  you  notice  anything 
unusual  about  her? 

A.  No,  except  that  every  now  and  then  she 
would  say  she  wasn't  feeling  so  good  or  something 
like  that.  This  was  later  on  during  her  employment 
period. 
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(As  the  trial  drew  closer.) 

Again  on  cross-examination,  on  page  264 : 

Q.    Mr.  Buel,  what  kind  of  work  did  Jeannie  do, 

during  this  last  year  when  she  was  employed  by 
General  Electric? 

A.  She  was  secretary  to  the  manager  of  the  Em- 
ployee Communications  Operation. 

Q.  She  was  secretary  to  the  manager  of  that  de- 
partment? 

A.    Yes. 

Q.  My  question  was :  What  kind  of  work  did  she 
do? 

A.    Typing  and  shorthand. 

Q.  Did  you  have  occasion  to  observe  whether  or 
not  she  did  a  good  job? 

A.  Yes.  I  thought  that  she  generally  did  a  good 
job.  Once  in  awhile  she  might  possibly — she  appar- 
ently forgot  something.  But  I  just  attributed  it  to 
overwork — not  overwork,  excuse  me ;  just  busyness. 

Q.    Just  the  usual  thing  that  you  would  expect? 

A.  Once  in  awhile  you  get  a  little  busier  than 
usual. 

Q.  There  was  nothing  abnormal  about  it? 

A.  About  her  work? 

Q.  Yes. 

A.  No." 

Likewise,  it  is  significant  that  Miss  Blakley  was  not 
living  at  home,  but  was  living  in  Richland  with  Emma 
Lou  Hoover  whose  testimony  has  been  set  forth  above. 
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It  is  simply  impossible  to  believe  that  the  amount  of 
the  verdict  was  not  dictated  unmistakeably  by  passion 
and  prejudice.  Not  only  is  there  no  factual  basis  for  the 
amount ;  but  obviously  it  is  against  the  great  weight  of 
the  evidence.  It  is  based  entirely  upon  emotion. 

V. 

NEGLIGENCE  OF  THE  DRIVER 

The  view  that  one  of  the  issues  of  the  case  was 
whether  or  not  the  driver  of  the  bus,  Mr.  Hamilton,  had 
been  negligent,  did  not  appear  until  the  District  Court 
suggested  it  in  connection  with  his  ruling  upon  the  mo- 
tion of  appellant  made  at  the  close  of  plantiff' s  case  (R. 
820) .  Prior  to  that  time  it  had  not  been  suggested  in  the 
pre-trial  order  or  in  the  pleadings. 

The  appellee  offered  no  evidence  specifically  that  the 
driver  was  negligent.  There  was  no  testimony  that  he 
could  have  detected  the  fumes  sooner  than  he  did.  There 
was  no  evidence  that  after  being  notified  of  the  fumes 
he  was  on  the  highway  an  unreasonable  length  of  time, 
or- that  he  could  have  stopped  or  pulled  off  the  highway 
sooner  than  he  did.  There  was  no  evidence  of  anything 
that  he  should  have  done  or  anything  that  he  should  not 
have  done  to  support  the  contention  of  negligence  on  his 
part.  He  drove  directly  to  the  fire  station  in  Colfax,  and 
arranged  out  of  an  over  abundance  of  caution  for  hos- 
pitalization and  medical  attention  for  Miss  Blakley. 
The  fact  that  none  of  the  others  on  the  bus  who  were  in- 
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terested  in  getting  to  their  destinations  suffered  any 
consequences  would  seem  to  refute  any  contention  of 
negligence.  As  a  matter  of  fact,  but  most  important, 
there  was  no  standard  of  care  established,  nor  was 
there  any  indication  that  the  driver  violated  any  stand- 
ard of  care.  So  far  as  we  know,  and  we  are  sure  that  the 
record  does  not  disclose  otherwise,  even  counsel  for 
plaintiff  at  no  time  contended  that  the  driver  was  neg- 
ligent. Therefore,  it  was  erroneous  to  submit  this  issue 
to  the  jury  as  it  is  axiomatic  that  the  jury  should  not  be 
instructed  upon  an  issue  that  is  not  before  it,  or  upon 
an  issue  as  to  which  the  plaintiff  has  offered  no  evi- 
dence. Rastelli  v.  Henry,  131  P.  643,  73  Wn.  227.  Na- 
tional Bank  of  Commerce  v.  U.  S.^  224  Fed.  679.  Bailey 
V.  Carver,  319  P.  (2d)  821,  51  Wn.  (2d). 

CONCLUSION 

It  is  respectfully  submitted  that  the  judgment  below 
should  be  reversed  with  directions  to  enter  a  judgment 
of  dismissal  in  favor  of  the  defendant  upon  the  ground 
and  for  the  reason  that  there  was  no  evidence  of  car- 
bon monoxide  in  unsafe  quantities  in  the  atmosphere 
of  the  bus  at  the  time  in  question.  There  being  no  proof, 
substantial  or  otherwise,  of  the  existence  of  carbon 
monoxide  within  the  bus,  then  it  cannot  be  said  that 
the  defendant  negligently  permitted  it  to  be  in  the 
atmosphere  of  the  bus.  In  any  event,  there  should  be  a 
new  trial  in  this  case  as  the  District  Court  erroneously 
permitted  the  issue  of  res  ipsa  loquitur  to  go  to  the 
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jury,  erroneously  withdrew  the  issues  of  contributory 
negligence,  assumption  of  risk  and  mitigation  of  dam- 
ages, and  in  any  event  the  verdict  should  be  set  aside  as 
based  unmistakeably  on  passion  and  prejudice  and  be- 
cause of  its  excessiveness. 

Respectfully  submitted, 

Kenneth  Hawkins, 
Attorney  for  Appellant 
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BRIEF  OF  APPELLEE 


JURISDICTION 

This  is  an  action  by  appellee,  plaintiff  below,  who  is 
a  resident  of  the  State  of  Washington  (R.  12)  against 
the  appellant,  who  was  defendant  below,  for  injuries 
received  as  a  result  of  carbon  monoxide  poisoning  while 
a  passenger  on  the  appellant's  bus  (R.  12).  The  appel- 
lant is  a  Delaware  corporation  (R.  11).  Jurisdiction 
of  the  trial  court  was  invoked  by  reason  of  diversity 
of  citizenship  between  the  parties  in  accordance  with 
USCA,  Title  28,  Sec.  1332.  Jurisdiction  of  this  court 
is  invoked  by  reason  of  USCA,  Title  28,  Sec.  1291. 
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Judgment  in  the  court  below  was  entered  December 
17,  1957  (R.  52).  Motion  for  new  trial  was  served  and 
filed  December  20,  1957,  (R.  50)  and  this  motion  was 
denied  January  17, 1958  (R.  51).  Notice  of  appeal  was 
filed  February  14,  1958  (R.  53).  Bond  on  appeal  was 
filed  February  14,  1958  (R.  55). 

STATEMENT  OF  THE  CASE 

The  appellant,  in  its  statement  of  the  case,  has  omit- 
ted many  material  facts  which  the  appellee  deems 
necessary  in  order  that  this  court  view  this  case  in  its 
true  perspective.  Accordingly,  appellee  deems  it  neces- 
sary to  make  her  own  statement  of  the  case. 

Appellee,  Juanita  Jean  Blakley,  was  born  in  Prosser, 
Washington,  on  January  29,  1937  (R.  395,  495).  She 
moved  to  Bremerton  in  1941,  where  she  resided  with 
her  parents  until  1945  (R.  396).  The  family  then 
moved  to  Coulee  Dam,  where  her  father  was  employed 
by  the  Bureau  of  Reclamation  (R.  396,  496).  Appellee 
attended  grade  school  at  Coulee  Dam  (R.  396,  496). 
As  a  child  the  appellee  had  the  usual  childhood  diseases 
consisting  of  measles,  mumps,  chickenpox  (R.  497). 
She  was  a  very  active  child  (R.  329) ;  she  had  a  good 
school  attendance,  and  graduated  from  the  eighth 
grade  at  the  top  of  her  class  and  on  the  honor  roll  (R. ' 
499).  Her  disposition  was  good  (R.  398).  She  was  a 
cheer  leader,  a  majorette,  and  a  member  of  the  Rain- 
bow Girls  (R.  339,  397). 
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In  July  of  1951  the  appellee  and  her  parents  moved 
to  Kennewick,  Washington  (R.  399,  498),  where  she 
entered  and  finished  her  high  school  education  (R. 
400).  She  possessed  good  health  and  experienced  no 
physical  ailment  (R.  255,  285).  She  was  a  cheerful  and 
happy  person  (R.  489).  She  was  vivacious  as  well  as 
being  a  good  student,  and  showed  great  promise  (R. 
285,  401,  1359).  She  participated  in  extracurricular 
activities  by  working  in  the  library  (R.  500,  1356) 
and  was  a  high  school  cheer  leader  and  majorette  (R. 
251,  256,  400).  She  belonged  to  several  honoraiy  or- 
ganizations (R.  499).  One  of  her  high  school  teachers 
described  her  high  school  career.  She  pointed  out  that 
the  appellee  was  a  very  unusual  girl,  very  active,  and 
took  active  part  in  extracurricular  work  such  as  dra- 
matics and  was  a  member  of  the  staff  of  the  year  book 
published  by  the  high  school  (R.  212).  She  was  a  good 
typist  (R.  209)  and  a  member  of  the  national  dramatic 
honorary  society,  to  which  only  top  students  were  ad- 
mitted (R.  212) .  She  was  a  member  of  Quill  and  Scroll, 
an  international  honorary  society,  and  a  member  of 
the  Pep  Club  for  football  and  basketball  games  in  ad- 
dition to  her  acting  as  a  majorette  (R.  212,  213).  Apel- 
lee  was  a  member  of  the  Girls'  Athletic  Association, 
and  took  an  active  part  in  the  production  of  high  school 
plays.  She  had  an  I.Q.  of  107  and  graduated  from  high 
school  with  an  average  grade  of  91.8  (R.  215,  221). 

Upon  graduating  from  high  school  in  the  spring  of 
1955  appellee  matriculated  at  the  Washington  State 
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College  at  Pullman,  Washington.  She  was  chosen  by 
the  Chi  Omega  Sorority  as  one  of  its  pledge  members 
in  September  of  1955  (R.  502).  Prior  to  November  20, 
1955,  her  sorority  sisters  described  her  as  being  in  good  i 
health  (R.  73),  energetic  (R.  182)  and  vivacious  (R. 
116).  She  was  very  easy  to  get  along  with  (R.  149, 
168,  182,  255,  304,  347). 

On  November  19,  1955,  appellee,  accompanied  by 
her  sorority  sisters  Pattie  Murphy,  Sandra  Whitney  > 
and  Karen  Gilbertson,  left  Pullman,  Washington,  on 
appellant's   bus   destined  for   Spokane,  Washington, 
where  appellee  desired  to  do  some  shopping  (R.  74, 
116).  She  was  taken  to  the  home  of  friends  of  her  » 
parents  (R.  75)  where  she  spent  Saturday  night  (R. 
327,  338).  On  the  following  day,  Sunday,  November  i 
20,  1955,  appellee  went  to  the  home  of  Karen  Gilbert- 
son's  parents  where  she  had  dinner  and  was  then  taken  < 
to  the  bus  depot  in  Spokane  to  board  appellant's  bus, 
which  was  due  to  leave  at  7:00  o'clock  p.m.  (R.  75,  > 
117). 

Appellant's  bus  was  delayed  for  approximately  one  < 
hour  in  order  to  make  connections  with  an  incoming  lj 
bus  from  Seattle  which  had  been  delayed  (R.  76,  113,  i 
117,  225,  1090).  While  the  bus  was  in  the  passenger  i 
station  at  Spokane  a  Mr.  Charles  Wheaton,  who  was 
a  prospective  passenger  on  his  way  to  Moscow,  Idaho,  j 
which  is  beyond  Pullman,  Washington,  observed  that  , 
the  bus  was  an  old  1948  model  bus  (R.  227,  247).  ! 
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Appellant's  superintendent  of  maintenance  for  the 
northern  division  testified  that  the  bus  in  question, 
I  prior  to  its  departure  from  Spokane  on  the  night  of 
!  November  20,  1955,  had  883,840  miles  logged  up  (R. 
1264).  As  Passenger  Wheaton  was  standing  by  the 
bus  he  noticed  Clare  Hamilton,  the  bus  driver,  and 
another  person  go  to  the  rear  of  the  bus,  and  open  the 
motor  compartment  and  while  there  carry  on  a  con- 
versation for  about  five  minutes  (R.  227).  Eventually 
they  closed  the  motor  gate  and  allowed  the  passengers 
to  board  the  bus  (R.  227).  (The  company's  records 
show  the  motor  gate  was  in  disrepair  at  that  time  [Ex. 
10],  because  they  had  an  order  to  repair  it  on  Novem- 
ber 19, 1955,  and  the  repair  was  not  made  until  Novem- 
ber 21,  1955  [R.  1243,  1244,  1245]).  Appellee,  Karen 
Gilbertson  and  Pattie  Murphy  got  on  the  bus  at  Spo- 
kane and  took  the  only  available  space  which  was  on 
the  lefthand  side  of  the  back  seat  of  the  bus  (R.  76, 
117,  127).  In  this  bus  the  engine  is  under  the  back 
seat  (R.  69).  The  bus  was  loaded  to  capacity  with  37 
passengers  and  the  driver  making  38  (R.  96,  1090). 
The  bus  was  destined  for  Lewiston,  Idaho,  traveling 
through  Spangle,  Rosalia,  and  Colfax,  Washington, 
thence  to  Pullman,  Washington,  and  into  Moscow  and 
Genessee,  Idaho  (R.  1091).  There  was  an  overload  of 
passengers  who  were  put  on  the  following  bus  which 
was  being  operated  by  appellant's  driver,  Charles 
Bailey  (R.  1091,  1188). 
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Near  the  outskirts  or  city  limits  of  the  City  of  Spo- 
kane, Washington,  or  shortly  thereafter,  some  of  the 
passengers  started  to  smell  fumes  in  the  passenger 
compartment  (R.  77,  117,  118).  No  one  apparently 
felt  any  concern  about  the  fumes  at  that  time.  There  ; 
is  no  testimony  in  the  record  from  the  appellee  as  to  ) 
when  she  began  smelling  fumes.  Because  of  the  nature 
of  her  injuries,  her  memory  has  been  destroyed  and 
she  has  no  recollection  of  the  trip  whatsoever  (R.  793). 
This  is  common  in  carbon  monoxide  poisoning  cases  ^ 
and  is  medically  known  as  retrograde  amnesia  (R. 
567) .  The  odor  of  fumes  increased  as  the  bus  progressed 
on  its  trip  in  the  vicinity  of  Spangle  and  Rosalia  (R. 
77,  85,  97,  98,  99,  117,  1352).  Pattie  Murphy  attempt- 
ed to  open  the  left  rear  window  but  it  wouldn't  open 
(R.  118)  and  also  Karen  Gilbertson  tried  to  open  the 
window  (R.  77)  but  it  would  not  open.  Other  passen- 
gers noticed  the  gas  fumes  in  the  vicinity  of  Rosalia 
(R.  1298,  1339,  1341,  1343,  1344,  1345).  Other  pas- 
sengers experienced  sickness,  nausea  and  headaches 
(R.  1140,  1141,  1195,  1206,  1303,  1350).  Some  of  the 
passengers  went  so  far  as  to  put  scarves  around  their 
faces  to  attempt  to  protect  themselves  (R.  1167,  1170, 
1180,  1195,  1198,  1206,  1298,  1339,  1343,  1345).  Both  i 
Karen  Gilbertson  and  Pattie  Murphy  testified  positive- 
ly that  they  did  not  know  the  effect  of  the  fumes  (R. 
77,  118).  There  is  no  testimony  in  the  record  that  any 
of  the  other  passengers  aboard  the  bus  knew  the  ef- 
fects of  these  fumes.  It  should  be  noted  at  this  juncture 
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that  carbon  monoxide  gas  is  an  odorless,  tasteless  and 
colorless  gas  (R.  446).  The  fumes  that  one  smells  are 
actually  oxides  of  nitrogen  (R.  446). 

Shortly  before  reaching  Rosalia  Pattie  Murphy  went 
forward  in  the  bus  and  advised  the  bus  driver  that  she 
was  ill  from  gas  fumes  (R.  100,  118,  122,  128,  132). 
In  this  she  is  corroborated  by  Karen  Gilbertson  (R.  77, 
78).  Pattie  Murphy  sat  down  in  the  aisle  on  a  cushion 
which  the  bus  driver  gave  her  and  he  opened  the  win- 
dow by  his  side  (R.  141,  142,  1110).  She  also  advised 
the  bus  driver  that  the  fumes  were  more  prevalent  in 
the  back  of  the  bus  (R.  119) .  At  Rosalia  the  bus  driver 
stopped  the  bus  for  a  regular  passenger  stop  and  Miss 
Gilbertson,  Miss  Murphy  and  the  appellee,  as  well  as 
some  of  the  other  passengers,  emerged  from  the  bus. 
Miss  Gilbertson  testified  that  she  believed  that  the 
condition  of  the  fumes  in  the  bus  was  mentioned  to  the 
bus  driver  at  that  time  (R.  79). 

After  the  bus  left  Rosalia  and  somewhere  in  the 
vicinity  of  Cashup,  Karen  Gilbertson  and  appellee  went 
forward  in  the  bus  because  they  were  sick  (R.  78,  79, 
120,  1093).  Appellee  and  Karen  Gilbertson  advised  the 
bus  driver  that  they  didn't  feel  well  (R.  79, 120).  Sev- 
eral minutes  later  the  bus  driver  pulled  the  bus  off  to 
the  side  of  the  highway  and  the  three  girls  got  off  the 
bus  to  get  some  fresh  air  (R.  79,  120,  1093).  Appellee 
passed  out  (R.  80,  120).  At  the  time  of  this  stop  of 
the  bus  the  driver  went  to  the  rear  of  the  bus  where  he 
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detected  fumes  which  were  particularly  prevalent  in 
the  last  four  seats  and  he  proceeded  to  open  all  win- 
dows that  could  be  opened  (R.  1094, 1095, 1119, 1123). 
Appellee  upon  getting  out  of  the  bus  at  this  time  faint- 
ed and  had  convulsions  so  that  it  was  necessary  to  help 
her  get  back  on  the  bus  (R.  80,  113,  120,  1122,  1123). 
The  driver  requested  two  men  who  were  seated  in  the 
two  front  seats  to  give  up  their  seats  to  Miss  Gilbertson 
and  appellee  (R.  80,  121,  229,  1096,  1117).  Appellee 
was  gasping  for  air  (R.  121,  1175,  1176,  1123).  She 
was  throwing  herself  about  in  the  seat  and  became 
irrational  and  semi-conscious  (R.  121,  230,  1118). 
Appellee  remained  in  this  condition  and  was  in  this 
condition  at  the  time  she  was  removed  from  the  bus 
at  Colfax  (R.  81,  230,  358,  365).  The  bus  driver  drove 
immediately  to  Colfax,  Washington,  and  he  stopped  at 
the  fire  station  where  he  knew  he  could  procure  ambu- 
lance service  (R.  1097).  The  driver  carried  appellee 
out  of  the  bus  and  put  her  on  the  stretcher  (R.  1098), 
which  stretcher  was  in  turn  put  into  the  ambulance 
(R.  103,  231,  358).  The  ambulance  attendants  admin- 
istered oxygen  to  appellee  on  the  way  to  the  hospital 
and  at  the  hospital  (R.  365).  Miss  Gilbertson  and  Miss 
Hays  went  to  the  hospital  in  the  ambulance  with 
appellee  (R.  82,  121).  The  bus  driver  called  Dr.  Free- 
man, a  general  practitioner  of  medicine  at  Colfax, 
Washington  (R.  1098)  and  advised  the  doctor  of  the 
surrounding  circumstances  (R.  1098).  Dr.  Freeman 
stated  that  he  had  been  called  and  informed  that  some- 
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one  had  been  overcome  by  fumes  on  the  bus  (R.  978). 
At  the  hospital  the  doctor  was  also  informed  that  the 
girl  had  been  gassed  (R.  367,  83).  The  doctor  took  the 
oxygen  mask  off  plaintiff's  face  (R.  979)  and  made  a 
supraorbital  examination,  which  consists  of  applying 
pressure  above  the  eye.  The  appellee  was  unable  to 
speak  so  that  she  could  not  give  the  doctor  any  history, 
but  she  was  coughing  violently  and  hard  to  control  (R. 
968,  969,  989,  83).  After  this  ten  or  fifteen  minute 
examination  made  by  Dr.  Freeman  (R.  998)  during  a 
period  that  appellee  could  not  and  did  not  talk  but  was 
coughing  violently  and  hard  to  control  and  sideboards 
on  her  bed  were  necessary  (R.  989),  the  doctor  ruled 
out  carbon  monoxide  poisoning  and  diagnosed  plain- 
tiff's ailment  as  hysteria  (R.  972,  990).  The  following 
morning  appellee  was  dismissed  from  the  hospital  (R. 
1000). 

Karen  Gilbertson  and  Miss  Hays  returned  from 
the  hospital  to  the  bus  depot  and  the  trip  from  Colfax 
to  Pullman,  Washington,  was  resumed  (R.  85).  The 
windows  of  the  bus  were  opened  (R.  85) ;  the  weather 
was  cold  (R.  85),  and  after  leaving  Colfax  the  passen- 
gers started  moving  towards  the  front  of  the  bus  (R. 
86).  It  was  after  appellee  had  become  ill  and  had  gone 
outside  of  the  bus  when  passengers  started  to  move 
towards  the  front  of  the  bus  (R.  121) .  Between  Colfax, 
Washington,  and  Pullman,  Washington,  the  bus  finally 
stalled  (R.  86,  122,  233).  The  engine  was  running  hot 
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(R.  1191).  The  engine  of  the  bus  was  running  with  a 
winter  front;  in  other  words,  the  radiator  was  com- 
pletely covered,  which  cut  off  the  air  to  the  motor  (R. 
1101).  The  battery  would  not  turn  over  the  starter  of 
the  engine  (R.  1102,  233).  It  was  necessary  for  the 
following  bus  operated  by  Mr.  Bailey  to  give  a  push 
to  the  bus  in  order  to  start  it  (R.  1101,  1102,  1137, 
1189,  234) .  At  Colfax  and  again  at  Pullman  Mr.  Ham- 
ilton stated  that  he  would  not  take  the  bus  any  farther 
than  Pullman  (R.  86,  122,  234). 

The  mechanical  condition  of  the  bus  involved  in  this 
controversy  was  such  that  after  arriving  at  Pullman 
all  of  the  passengers  were  evacuated  and  the  remaining 
passengers  who  were  scheduled  for  Moscow  and  Lew- 
iston,  Idaho,  were  transferred  into  the  following  bus 
operated  by  Mr.  Bailey  (R.  234,  1102,  1126).  Mr. 
Hamilton,  the  bus  driver,  stated:  "If  you  have  trouble 
with  a  bus,  if  there  is  any  complaint,  you  don't  use  it." 
(R.  1126).  He  further  stated  that  a  defective  bus 
should  not  be  used  to  haul  passengers  (R.  1127)  and 
that  carbon  monoxide  fumes  are  very  dangerous  when 
in  the  passenger  compartment  (R.  1135).  Mr.  Bailey, 
who  had  been  operating  the  second  bus,  took  over  the 
bus  in  which  the  appellee  had  been  riding,  at  Pullman, 
Washington,  and  then  deadheaded  the  same  back  to 
Spokane  (Ex.  10).  Both  Mr.  Hamilton  and  Mr.  Bailey, 
bus  drivers  for  the  appellant,  in  Exhibit  10  stated  for 
the  benefit  of  their  company  records  that  the  diesel 
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fumes  were  bad  in  the  seats  and  that  the  engine  was 
running  hot. 

On  November  21,  1955,  Elizabeth  Greenlee,  a  so- 
rority sister  of  appellee,  noting  that  she  was  absent 
from  the  sorority  house,  went  to  Colfax,  Washington, 
to  attempt  to  find  appellee.  She  found  that  appellee  had 
left  the  hospital  in  the  morning  (R.  314)  so  she  then 
went  to  the  bus  depot  in  search  of  her.  She  finally  found 
the  appellee  aimlessly  wandering  about  the  street  and 
picked  her  up  and  brought  her  to  the  sorority  house 
at  Pullman  (R.  303).  Upon  returning  to  Pullman  ap- 
pellee was  confined  to  her  bed  for  about  a  day  and  her 
sorority  sisters  noticed  that  she  was  depressed,  slept 
a  lot,  was  afflicted  with  headaches  (R.  189,  304,  306) ; 
she  appeared  sick  and  was  taking  aspirin  (R.  87,  183, 
184,  187).  She  did  not  appear  to  have  any  energy,  and 
as  time  progressed  it  was  noticed  that  she  became 
worse  in  that  she  was  getting  dizzy  spells,  lapse  of 
memory,  and  was  required  to  lie  down  (R.  88,  89,  107, 
125,  150).  Appellee  began  to  have  difficulty  in  retain- 
ing her  studies  (R.  124,  151,  169,  202,  307,  348).  She 
lost  weight  (R.  169),  and  by  April  or  May  she  started 
to  have  fainting  spells  (R.  161,  170,  172,  302,  347, 
351).  On  one  occasion  the  house  mother  of  the  sorority 
where  appellee  lived  would  not  allow  one  of  the  sorority 
sisters  to  call  a  doctor  for  appellee  at  a  time  that  ap- 
pellee had  apparently  fainted  (R.  184).  This  was  due 
to  the  fact  that  the  house  mother  was  a  Christian  Sci- 
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entist  and  did  not  believe  in  a  doctor  of  medicine  (R. 
185).  This  was  in  May,  1956  (R.  184). 

On  November  21,  1955,  after  appellee  had  been  re- 
turned to  Pullman  by  her  sorority  sister,  Elizabeth 
Greenlee,  the  appellee  called  her  family  and  complained 
that  she  had  a  headache  and  was  not  feeling  well  (R. 
509).  On  the  following  Thursday  appellee  went  to  her 
home  at  Kennewick  for  Thanksgiving  vacation.  At  that 
time  her  family  noticed  that  she  appeared  tired,  irri- 
table, complained  of  headaches  and  was  nauseated  (R. 
402,  510).  When  appellee  returned  for  Christmas  va- 
cation her  family  noticed  that  her  condition  had  be- 
come worse  and  she  appeared  thin,  nervous,  upset,  and 
had  lost  weight  and  was  very  irritable  (R.  511).  They 
then  took  her  to  a  general  practitioner  in  Kennewick, 
Washington  (R.  403)  who,  at  that  time,  did  not  dis- 
cover appellee's  true  condition  but  advised  that  a  spe- 
cialist should  be  consulted  if  the  family  was  concerned 
(R.  511,  1134). 

As  time  progressed  appellee^s  family  became  con- 
cerned about  her  because  they  noticed  that  she  was 
emotionally  upset,  unsteady  on  her  feet  (R.  410,  513), 
and  further  observed  that  she  was  developing  a  defect 
in  her  speech.  As  a  consequence  an  appointment  was 
made  in  the  early  part  of  May,  1956,  with  Dr.  Robert 
Southcombe,  a  specialist  in  the  field  of  psychiatry  and 
neurology  at  Spokane,  Washington  (R.  407,  515,  665). 
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On  May  7,  1956,  Dr.  Southcombe  took  a  history  and 
performed  a  psychiatric,  neurological  and  physical  ex- 
amination of  appellee  (R.  665).  At  the  same  time  Dr. 
Millard  Jones  was  called  in  for  consultation  as  a  neu- 
rological specialist  at  Spokane  (R.  377).  Dr.  Jones 
took  an  electroencephalogram  (R.  677)  which  is  com- 
monly referred  to  as  an  EEG  for  the  purpose  of  dis- 
covering whether  there  was  any  brain  injury  (R.  378) . 
Appellee's  EEG  tracing  disclosed  that  her  brain  wave 
was  abnormal  (R.  380). 

Dr.  Southcombe,  not  being  satisfied  with  the  results 
of  his  first  examination,  concluded  that  further  investi- 
gation was  necessary.  The  result  was  that  on  June  13, 
1956,  the  appellee  was  hospitalized  at  Spokane,  Wash- 
ington, at  which  time  a  spinal  puncture  was  performed 
upon  her  and  also  x-rays  were  taken  of  her  skull  (R. 
666).  The  spinal  fluid  was  determined  to  be  normal 
(R.  666) ;  this  rules  out  brain  tumor  (R.  598,  599). 
Dr.  Southcombe  diagnosed  appellee's  ailment  as  an 
organic  encephalopathy  as  the  result  of  toxin,  specifi- 
cally carbon  monoxide,  which  was  manifesting  itself 
in  convulsive  phenomena  (R.  667) .  He  prescribed  anti- 
convulsive drugs  of  phenobarbital  and  mysoline,  and 
as  time  progressed  he  increased  the  dosages  and  added 
tridione,  also  an  anticonvulsive  drug,  useful  in  the 
treatment  of  petit  mal  type  seizures  which  appellee 
was  experiencing  (R.  675).  At  a  subsequent  examina- 
tion in  the  doctor's  office,  appellee  had  fainting  spells 
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or  seizures  while  there  (R.  667,  690).  Her  reflexes 
progressively  became  worse  (R.  669).  Following  car- 
bon monoxide  poisoning  seizures  are  generally  de- 
scribed as  epileptic.  Appellee  will  be  required  to  be 
under  a  doctor's  care  the  remainder  of  her  life  because 
of  the  toxic  medicines  which  she  is  taking  at  a  cost  of 
approximately  $25.00  per  month  (R.  693),  and  in  ad- 
dition thereto  she  will  be  required  to  take  medicines 
which  cost  approximately  seventy-five  cents  per  day 
(R.  692,  693). 

The  diagnosis  of  Dr.  Southcombe  was  positively  con- 
firmed by  Dr.  Connie  I.  Hood,  who  also  specializes  in 
the  field  of  psychiatry  and  neurology,  and  who  hospi- 
talized the  appellee  on  two  different  occasions  as  well 
as  having  made  several  office  examinations  (R.  618, 
619,  620).  Dr.  Hood  did  an  EEG  study  which  proved 
abnormal  and  disclosed  cerebral  dysrythmia  (R.  554, 
558).  Even  Dr.  Hale  Haven,  testifying  on  behalf  of 
the  defense,  admitted  the  EEG  disclosed  dysrythmia 
(R.  1035).  Dr.  Hood  also  did  a  pneumoencephalogram, 
which  constitutes  the  injection  of  air  into  the  spinal 
cord,  to  eliminate  the  possibility  of  a  brain  tumor 
which  was  definitely  ruled  out  (R.  574,  679,  582,  585, 
601,  602,  683).  Dr.  Hood's  unequivocal  conclusion  was 
and  is  that  the  appellee  sustained  carbon  monoxide 
poisoning  with  neurological  sequelae  resulting  in  dam- 
age to  the  brain  and  central  nervous  system  (R.  548, 
586). 
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The  appellee's  father  did  not  tell  her  the  diagnosis 
which  Dr.  Southeombe  had  made  in  June  of  1956  at 
that  time  because  he  didn't  want  to  make  it  any  harder 
on  his  family  than  he  had  to  (R.  408).  Notwithstand- 
ing the  fact  that  appellee  had  been  put  on  anticonvul- 
sive drugs  in  the  summer  of  1956,  she  nevertheless 
sought  and  obtained  employment  with  the  General 
Electric  Company  (R.  408,  519).  After  appellee  start- 
ed working  for  General  Electric  Company  she  sought 
to  have  a  renewal  of  her  driver's  license.  The  Wash- 
ington State  Patrol  refused  to  issue  her  a  driver's  li- 
cense after  1956  (R.  409,  798).  She  was  no  longer 
competent  and  capable  of  driving  a  motor  vehicle  on 
the  public  highway  (R.  409,  291). 

During  the  course  of  the  trial  appellee's  testimony 
revealed  her  loss  of  memory  and  retrograde  amnesia 
(R.  793,  794)  and  she  also  testified  concerning  her  de- 
fect in  talking,  memory  and  concentration,  and  also  as 
to  her  feeling  of  dizziness  and  headaches  (R.  803,  804) . 

While  appellee  was  employed  at  General  Electric 
Company  at  Richland,  Washington,  Gayle  Ryals  noticed 
that  she  was  unable  to  drink  a  coke  or  coffee  without 
spilling  it  over  her  dress  because  she  was  missing  her 
mouth  (R.  269).  Both  Gayle  Ryals  and  also  another 
employee  by  the  name  of  David  Buel  observed  appellee 
fainting  while  at  work  which  necessitated  her  having 
to  be  taken  to  the  ladies'  restroom  (R.  263,  270,  272). 
This  on  occasions  required  appellee  to  be  taken  home 
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(R.  262,  263).  Mr.  Buel  also  observed  her  fainting  or 
going  into  a  seizure  at  the  parking  lot  where  he  had 
his  car  parked  (R.  262).  They  covered  up  for  appellee 
at  work  (R.  801).  She  would  run  into  such  things  as 
doors  and  also  trip  over  things  (R.  800).  She  also  had 
fainting  spells  while  at  work  (R.  800).  She  doesn't 
know  when  these  spells  are  going  to  happen  (R.  801). 
She  was  put  on  work  restrictions ;  in  other  words,  she 
couldn't  be  left  alone  over  a  half  hour,  she  couldn't  go 
up  any  stairs,  and  could  not  leave  the  building  (R. 
802) .  After  she  had  a  real  bad  spell  at  work  they  asked 
her  for  her  resignation  (R.  801).  She  didn't  want  to 
resign  (R.  801).  Finally  she  took  a  vacation  and  while 
she  was  gone  on  vacation  her  termination  papers  were 
made  out  by  another  person  without  her  consent  (R. 
802,  274).  Appellee  was  earning  $73.30  during  her 
employment  with  General  Electric  Company  (R.  868). 

Carbon  monoxide  gas  is  colorless,  odorless  and  taste- 
less (R.  446).  An  inhalation  of  this  gas  by  human  be- 
ings will,  among  other  things,  frequently  produce  a 
sense  of  well-being  (R.  739).  It  is  agreed  by  all  of  the 
experts  that  the  hemoglobin  of  the  blood  of  human 
beings  has  an  affinity  for  carbon  monoxide  at  a  ratio 
of  300  to  1  as  compared  to  oxygen  (R.  549,  670,  747, 
923) .  A  person  who  comes  out  of  a  room  contaminated 
with  carbon  monoxide  gas  into  the  fresh  air  will  sud- 
denly collapse  (R.  570,  755).  This  is  due  to  the  fact 
that  the  exertion  of  the  individual  requires  more  oxy- 


17 
gen  to  be  furnished  to  the  brain.  The  oxygen  to  the 
brain  has  been  decreased  and  carbon  monoxide  has 
been  substituted  with  the  result  that  the  brain  does  not 
receive  an  adequate  amount  of  oxygen.  Oxygen  should 
be  administered  as  quickly  as  possible  (R.  570),  and 
as  a  general  rule,  for  every  half  hour  exposure  to  car- 
bon monoxide,  two  hours  of  administration  of  oxygen 
should  be  given  (R.  571).  It  is  also  agreed  among  the 
experts  that  carbon  monoxide  contaminated  air  in  the 
proportion  of  2000  parts  to  one  million,  or  one-fifth  of 
1%,  would  result  in  a  blood  saturation  of  60  to  70% 
in  one-half  to  three-quarters  of  an  hour  (R.  554,  555, 
755,  766) ;  that  all  persons  are  not  affected  in  the  same 
manner  and  to  the  same  extent  by  carbon  monoxide 
poisoning  (R.  763).  Younger  people  appear  to  be  more 
susceptible  to  carbon  monoxide  poisoning  (R.  771).  Dr. 
Warner  gave  an  example  of  this  proposition  by  relating 
that  in  November  of  1957  he  had  occasion  to  attend 
two  young  patients  exposed  to  carbon  monoxide  gas 
while  sitting  in  the  back  seat  of  an  automobile  for 
approximately  two  hours.  One  patient  was  unconscious 
when  she  arrived  at  the  hospital  and  was  resuscitated 
and  revived,  but  the  other  one  was  dead  upon  arrival 
at  the  hospital  (R.  738). 

Carbon  monoxide  combines  with  the  hemoglobin  to 
the  exclusion  of  oxygen  (R.  549,  995)  which  results  in 
anoxia  or  a  deprivation  of  oxygen  to  the  brain  (R.  550, 
996).  Under  such  conditions,  in  a  fleeting  period  of 
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time  the  brain  sustains  irreparable  damage,  because 
the  brain  cells  and  the  spinal  cord  die  due  to  the  lack 
of  oxygen  and  will  not  regenerate  themselves,  with  the 
result  that  the  injury  sustained  is  permanent  (R.  670, 
671). 

Carbon  monoxide  poisoning,  as  distinguished  from 
the  gas  itself,  is  fairly  easily  determined  by  a  medical 
man.  It  brings  about  headaches,  pressure  in  the  tem- 
poral area,  the  face  is  flushed;  sometimes  a  sudden 
insult  of  carbon  monoxide  poisoning  will  bring  about 
a  pallid  or  waxy  appearance  in  the  skin  (R.  742,  743) ; 
judgment  is  impaired  giving  one  a  sense  of  well-being, 
and  in  addition  headaches  and  nausea  will  appear  (R. 
567,  687,  739).  Continued  exposure  results  in  affected 
vision  to  blinding,  difficulty  in  hearing,  deafness,  dizzi- 
ness, and  the  muscles  will  become  weak  and  collapse; 
nausea  is  evidence,  and  the  respiration  increases  and 
becomes  labored,  rapid  and  deep,  and  will  stop  for  a 
second  or  two  (R.  740) ;  the  blood  pressure  will  rise 
and  the  pulse  accelerate ;  in  severe  cases  the  body  tem- 
perature will  rise  and  then  drop  (R.  746),  as  demon- 
strated in  this  case  by  Exhibit  64  (R.  970,  971)  which 
is  the  hospital  record  at  the  Colfax  Hospital. 

Appellee's  prognosis,  according  to  the  medical  ex- 
perts, will  eventually  result  in  Parkinsonism,  which 
manifests  itself  in  tremors,  palsy  and  stumbhng  (R. 
592,  690),  and  her  present  disability  is  from  75  to 
90%  (R.  593) .  She  will  be  unable  to  do  ordinary  things 
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and  to  participate  in  ordinary  activities  and  will  have 
a  poor  memory  (R.  577,  580,  583,  594,  716).  There  is 
no  known  medical  cure  for  this  condition  and  her  dis- 
ability will  increase. 

During  the  course  of  this  trial  appellee  was  noticed 
to  be  unsteady  on  her  feet  (R.  154,  178)  and  was  un- 
able to  walk  without  holding  onto  someone.  She  went 
into  a  seizure  and  lost  consciousness  while  walking  on 
the  street  (R.  154,  191,  412).  After  she  regained  con- 
sciousness she  was  unable  to  remember  events  taking 
place  immediately  prior  to  her  seizure  (R.  155,  192, 
534). 

The  bus  involved  in  this  litigation  was  propelled  by 
a  two-cycle  engine  which  fires  at  every  stroke  of  the 
piston  (R.  1161).  The  back  seat  is  so  constructed  so 
that  there  is  a  space  between  it  and  the  rear  of  the  bus, 
which  space  is  covered  by  a  plastic  cover  running  cross- 
wise (R.  1231,  Ex.  68).  The  plastic  covering  in  the 
bus  involved  in  this  litigation  had  a  16-inch  tear  on 
the  rear  lef  thand  side  behind  where  appellee  was  seated 
on  the  20th  day  of  November,  1955  (R.  1232,  1258, 
1259,  1276).  The  exhaust  ports  which  contained  the 
exhaust  gaskets  are  situated  immediately  under  the 
back  seat  (R.  1249),  so  that  the  exhaust  escaping 
through  the  gaskets  would  rise  upward  into  the  space 
between  the  back  seat  and  the  back  of  the  bus,  in  sort 
of  a  jet  action,  as  described  by  the  defense  experts, 
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coming  out  into  the  passenger  compartment  through 
the  torn  plastic  covering  (R.  1155,  1250,  1254,  1255, 
1256)  at  appellee's  nose  level  (R.  1259,  1260).  At  this 
point  reference  is  made  to  Exhibit  10,  which  shows  that 
the  appellant  replaced  the  gaskets  in  the  engine  and 
also  repaired  the  tail  pipe  of  this  bus  the  day  after  the 
accident  here  involved.  Thus  the  appellee  unknowingly 
was  directly  exposed  to  the  exhaust  fumes  containing 
carbon  monoxide  before  they  had  an  opportunity  to  be 
diluted  in  the  air  in  the  atmosphere  of  the  passenger 
compartment  (R.  1260). 

During  the  course  of  the  trial  when  the  bus  was 
examined,  a  flashlight  placed  at  the  exhaust  ports 
where  the  exhaust  gaskets  are  located  could  be  seen 
by  looking  down  through  the  tear  behind  the  back  seat 
(R.  1264).  The  evidence  further  disclosed  that  im- 
proper combustion  would  result  in  more  than  the  usual 
amount  of  carbon  monoxide  in  the  exhaust.  As  shown 
further  by  the  evidence  in  this  case,  the  engine  on  this 
bus  was  running  hot.  ^ 

The  jury,  after  having  heard  the  evidence  which  we 
have  heretofore  referred  to,  and  also  additional  evi- 
dence which  we  will  discuss  more  in  detail  in  our 
argument,  returned  a  verdict  for  the  appellee.  Appel- 
lant filed  a  motion  for  new  trial  which  was  argued  and 
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INSUFFICIENCY  OF  APPELLANT'S 

SPECIFICATIONS  OF  ERRORS 

Appellee  calls  the  court's  attention  to  appellant's 
specifications  of  errors  (App.  Br.  10)  and  challenges 
the  propriety  and  adequacy  of  the  same. 

Appellant's  first  specification  of  error  is  based  upon 
the  trial  court's  failure  to  grant  the  defendant's  motion 
at  close  of  plaintiff's  case.  Appellant  did  not  rest  upon 
its  motion  but  introduced  evidence  (R.  825).  Accord- 
ingly, this  alleged  error  has  been  waived.  Mutual  Life 
Insurance  Co.  of  New  York  v.  Wells  Fargo  Bank  and 
Union  Trust  Co.,  86  Fed.  2d  585  (CCA.  9). 

Appellant's  second  specification  of  error  claims  the 
trial  court  erred  in  denying  appellant's  motion  at  the 
close  of  all  the  evidence.  This  specification  of  error 
does  not  particularize  wherein  the  trial  court  erred. 
The  reference  in  the  second  specification  of  error  to 
the  first  specification  of  error  for  a  basis  of  the  speci- 
fication of  error  does  not  comply  with  Rule  18  (2)(d) 
of  this  court. 

Appellant's  third  specification  of  error  does  not  par- 
ticularize the  error  and  improperly  incorporates  the 
reasons  set  forth  in  appellant's  first  specification  of 
error.  Rule  18  (2)(d). 

Appellant's  fourth  specification  of  error  fails  to  set 
forth  the  instruction  which  the  trial  court  actually 
gave  on  res  ipsa  loquitur,  which  is  required  by  Rule 
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18  (2)(d)  of  this  court.  Also,  the  exception  taken  (R. 
1456)  is  too  general.  See  Woodworkers  Tool  Works  v, 
Byrne,  191  Fed.  2d  667  (CCA.  9). 

The  appellant's  fifth  specification  of  error  violates 
Rule  18  (2)(d)  of  this  court  in  several  respects.  First, 
it  ''packages"  together  three  separate  and  distinct 
claims  of  error  in  one  specification  of  error.  This  is 
contrary  to  the  rule  of  this  court,  as  well  as  its  deci- 
sions. Mutual  Life  Insurance  Co.  of  New  York  v.  Wells 
Fargo  Bank  and  Union  Trust  Co.,  86  Fed.  2d  585  (C 
C  A.  9) ;  Kobey  v.  United  States,  208  Fed.  2d  583  (C 
C  A.  9) ;  Thys  Co.  v.  Anglo-California  National  Bank, 
219  Fed.  2d  131  (CCA.  9).  It  is  to  be  borne  in  mind 
that  contributory  negligence  and  assumption  of  the 
risk  are  entirely  separate  legal  doctrines  and  theories. 
Walsh  V.  West  Coast  Coal  Mines,  31  Wash.  2d  396; 
197  P.  2d  233.  The  question  of  mitigation  of  damages, 
which  is  sometimes  raised,  does  not  defeat  recovery  but 
only  goes  to  the  amount.  This  is  referred  to  as  avoidable 
consequences  by  the  legal  scholars  and  is  a  separate 
and  distinct  doctrine.  See  Prosser  on  Torts,  287  (1955 
Ed.). 

Furthermore,  the  appellant's  exceptions  at  the  time 
of  trial  to  the  court's  refusal  to  give  the  instructions 
(15,  16  and  17)  are  only  general  exceptions  (R.  1456) 
which  is  insufficient  under  Rule  51  of  the  Federal  Rules 
of  Civil  Procedure.  Furthermore,  appellant  did  not  ex- 
cept to  the  court's  failure  to  give  its  instruction  No.  14 
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(R.  1456)  although  the  instruction  is  set  forth  in  its 
fifth  specification  of  error  in  its  brief.  Additionally,  it 
should  be  noted  that  the  appellant  submitted  an  in- 
struction on  the  issue  of  mitigation  of  damages  (R. 
41),  which,  of  course,  was  refused  but  the  appellant 
has  failed  to  include  this  instruction  in  its  brief  in  ac- 
cordance with  Rule  18  (2)  (d)  of  this  court.  Under 
such  circumstances,  this  court  has  held  such  alleged 
error  would  not  be  considered.  Shevlin-Hixon  Co.  v. 
Smith,  165  Fed.  2d  170  (CCA.  9). 

Appellant's  sixth  specification  of  error,  which  as- 
serts the  court  erred  in  submitting  to  the  jury  the  ques- 
tion of  the  bus  driver's  negligence  is  not  properly  be- 
fore this  court  because  this  alleged  specification  of 
error  is  not  contained  in  the  statement  of  points  on 
which  appellant  relies  (R.  1465),  which  is  required  by 
the  rules  of  this  court,  Rule  17  (6).  Furthermore,  the 
instruction  which  the  court  actually  gave  (R.  1442)  is 
not  set  forth  totidem  verbis  as  required  by  Rule  18  (2) 
(d)  of  this  court,  and,  further,  the  exception  taken 
(R.  1457)  is  only  in  effect  a  general  exception  which 
does  not  comply  with  Rule  51  of  the  Federal  Rules  of 
Civil  Procedure.  Shevlin-Hixon  Co.  v.  Smith,  165  Fed. 
2d  170  (CCA.  9) ;  Woodworkers  Tool  Works  v.  Byrne, 
191  Fed.  2d  667  (CCA.  9).  The  exception  actually 
taken  by  appellant  (R.  1457)  furthermore  is  ambigu- 
ous in  that  it  does  not  state  whether  the  instruction 
fails  to  set  forth  a  standard  of  care  or  whether  it  is  the 
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evidence  which  fails  to  establish  a  standard  of  care. 
Insofar  as  appellant  complains  that  the  bus  driver's 
negligence  was  not  covered  in  the  pretrial  order,  it  is 
to  be  pointed  out  that  appellant  in  its  exception  (R. 
1457)  does  not  make  any  complaint  of  the  bus  driver's 
negligence  not  having  been  covered  in  the  court's  pre- 
trial order.  Accordingly,  this  alleged  error  has  been 
waived.  Pennsylvania  Greyhound  Lines  v.  McKenzie^ 
237  Fed.  2d  204. 

The  insufficiency  and  the  inadequacy  of  appellant's 
specification  of  errors  in  the  particulars  heretofore 
pointed  out  and  its  failure  to  comply  with  the  rules  and 
decisions  of  this  court  will  not  again  be  reasserted  in 
this  brief.  The  appellee,  without  waiving  the  points 
made  herein,  will  now  answer  the  appellant's  brief  in 
the  same  order  that  appellant  has  argued  its  alleged 
errors. 
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ARGUMENT 

I 

THERE  WAS  NO  FAILURE  Ol    PROOF 

Appellant  contends  the  evidence  failed  to  establish 
proof  of  negligence  on  its  part  (App.  Br.  17). 

Appellant  (App.  Br.  18)  states  that  the  driver  was 
not  notified  of  fumes  until  approaching  Cashup,  a  short 
distance  from  Colfax.  Testimony  in  the  record  refutes 
this  and  shows  notice  to  the  driver  before  reaching 
Rosalia  (R.  118,  119,  131, 141).  Contrary  to  the  state- 
ment of  appellant  (App.  Br.  18,  19)  the  bus  stopped 
only  twice.  One  stop  was  at  Rosalia,  which  was  a  nor- 
mal bus  stop  where  he  was  waiting  for  Mr.  Bailey,  the 
following  bus  driver  (R.  1119).  Appellee  and  Karen 
Gilbertson  got  off  the  bus  at  Rosalia  with  other  pas- 
sengers (R.  119,  120,  228).  The  next  and  only  other 
stop  was  in  the  vicinity  of  Cashup  when  appellee  and 
Karen  Gilbertson  came  forward  because  they  were  sick 
and  the  bus  driver  brought  the  bus  to  a  stop,  at  which 
time  appellee,  upon  going  outside  of  the  bus,  fainted. 
(R.  1122,  1123,  78,  79,  120,  1093).  The  bus  driver 
opened  the  windows  in  the  bus  after  the  appellee  had 
been  taken  off  the  bus  and  fainted  (R.  1122, 1123).  He 
then  opened  every  window  in  the  coach  that  could  be 
opened  (R.  1120).  Some  windows  could  not  be  opened 
(R.  1123) .  Prior  to  this  time  the  bus  driver  had  opened 
the  one  window  beside  him  and  to  his  left  when  Pattie 
Murphy  had  come  forward  complaining  of  fumes  and 
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sickness  (R.  119).  After  appellee  had  fainted  and  be- 
gan having  convulsions,  rapid  breathing  and  appearing 
semi-conscious  she  never  returned  to  the  back  of  the 
bus  (R.  1123). 

Mr.  Whitman,  whom  the  appellant  quotes  (App.  Br. 
19)  is  quoted  out  of  context.  He  testified  that  most  of 
the  people  around  him  were  complaining  about  the 
fumes  (R.  1172).  In  appellee's  statement  of  the  case 
we  have  referred  to  the  record  which  establishes  be- 
yond doubt  that  on  the  night  in  question  this  bus  con- 
tained an  excessive  amount  of  fumes  coming  from  the 
bus  engine.  We  have  established  that  other  passengers 
noticed  the  fumes;  some  became  sick,  nauseated  and 
had  headaches.  We  have  shown  that  appellee  was  un- 
wittingly sitting  on  the  back  seat  and  in  a  precarious 
position,  unkown  to  her,  where  the  fumes  were  entering 
the  coach  (R.  1250,  1260). 

Appellanfs  Own  Records  Establish 
The  Bus  Was  Defective 

It  seems  strange  that  appellant,  nowhere  in  its  brief 
has  told  this  court  that  this  bus  on  the  night  in  contro- 
versy stalled  on  the  highway  between  Colfax  and  Pull- 
man, Washington,  and  had  to  be  pushed  (R.  86,  122, 
233,  1101,  1102,  1137,  1189,  234).  It  was  taken  out 
of  service  and  deadheaded  back  to  Spokane.  Appellant 
has  not  told  this  court  that  its  own  drivers  reported 
the  engine  running  hot  and  the  fumes  very  bad  and 
strong  in  the  passenger  compartment.  (See  Ex.  10.) 
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Appellant  has  not  told  this  court  that  its  own  records 
show  that  immediately  after  this  incident  a  new  set 
of  exhaust  gaskets  were  installed  and  work  was  done 
on  the  tail  pipe  (Ex.  10).  Appellee  showed  that  if  the 
tail  pipe  was  restricted  this  could  in  turn  cause  a  back 
force  or  pressure  on  the  engine,  causing  the  gaskets 
to  blow  and  the  engine  run  hot  (R.  448,  1246,  1247). 
The  motor  gate  on  this  bus  was  defective.  (R.  1244). 
The  bus  had  on  a  winter  front  which  covered  the  radia- 
tor and  thus  cut  off  air  to  the  motor  (R.  1101).  This 
would  not  allow  fumes  leaking  from  the  engine  to  escape 
out  through  the  defective  motor  gate.  The  fumes  had 
to  go  somewhere ;  they  did,  into  the  passenger  compart- 
ment. 

Appellant's  Subsequent  Tests 

Appellant  argues  tests  made  on  the  bus  in  question 
shortly  before  and  at  time  of  trial  demonstrate  carbon 
monoxide  poisoning  was  impossible  (App.  Br.  30).  The 
jury  had  a  right  to  disregard  them  because  they  were 
not  made  under  similar  conditions : 

1.  When  made  the  engine  was  not  running  hot  (R. 
1276). 

2.  The  bus  had  only  8  passengers  (R.  947)  as  con- 
trasted to  37  plus  one  driver  when  appellee  was  in- 
jured. Obviously  the  amount  of  cubic  air  displaced  by 
the  additional  passengers  would  cause  a  greater  con- 
centration of  air  in  the  bus  compartment. 
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3.  When  the  tests  were  made  no  one  experienced 
nausea  or  headaches  (R.  1162,  1163).  On  the  night 
appellee  was  injured  passengers  were  sick,  nauseated, 
had  headaches,  et  cetera. 

4.  At  the  time  of  the  tests  the  exhaust  pipe  had  been 
repaired. 

5.  The  tests  were  not  conducted  in  the  exact  spot 
and  location  where  appellee  was  seated. 

6.  Tests  were  conducted  at  a  different  elevation  (R. 
945)  and  there  was  no  showing  the  atmospheric  pres- 
sure was  the  same. 

7.  There  was  no  winter  cover  over  the  radiator  of 
the  engine  at  the  time  of  the  tests  (R.  1276). 

8.  At  the  time  of  the  tests  the  engine  of  the  bus  had 
just  been  overhauled  in  November,  1957  (R.  1263). 

The  foregoing  demonstrates,  we  believe,  that  the 
jury  was  entitled  to  disregard  the  evidence  of  tests 
submitted  by  the  appellant. 

JSature  of  Carbon  Monoxide  Gas 

Carbon  monoxide  gas  is  odorless,  tasteless  and  color- 
less (R.  446).  Exhaust  from  a  diesel  engine  contains 
carbon  monoxide  gas  in  addition  to  the  other  gasses 
that  do  have  a  smell  (R.  471).  Dr.  Freeman,  called  by 
appellant,  testified  that  his  experience  showed  that  peo- 
ple received  carbon  monoxide  poisoning  from  diesel 
engines  (R.  976,  977) .  This  gas  affects  people  different- 


29 
ly  (R.  763).  Young  people  who  are  small  and  active 
are  more  susceptible  to  this  poisoning  (R.  771,  688). 
Appellee  is  young,  small,  and  was  active  prior  to  her 
injury. 

Medical  Testimony 

Carbon  monoxide  poisoning  immediately  affects 
judgment  and  gives  one  a  sense  of  well-being  (R.  569, 
739).  It  causes  dizziness,  headaches  and  nausea  and 
impairs  memory  (R.  739,  740,  567,  674).  The  damage 
as  the  result  of  carbon  monoxide  poisoning  is  imme- 
diate; however,  it  takes  time  for  the  residuals  to  ap- 
pear (R.  587,  739)  with  the  result  that  people  exposed 
must  be  watched  for  a  minimum  of  one  year  (R.  739) 
and  it  is  even  possible  for  residuals  to  appear  ten  to 
fifteen  years  afterwards  (R.  998). 

The  Cheynes-Stokes  respiration  is  one  where  the 
person  has  an  irregular  respiration  where  they  breathe 
three  or  four  times  or  so  and  then  stop  breathing,  and 
then  breathe  again;  in  other  words,  the  respiration  is 
very  irregular  with  pauses  between  it  (R.  614,  615). 
This  is  apparent  in  the  early  stages  of  carbon  monoxide 
respiration  (R.  615).  Compare  the  testimony  of  Mr. 
Wheaton,  who  observed  appellee  on  the  bus  after  she 
had  been  placed  in  the  front,  where  he  said,  "She  got 
consistently  worse.  Then  as  she  got  worse,  she  then 
began  gasping  for  air.  There  would  be  periods  when 
she  would  hold  her  breath"  (R.  230).  To  the  same  ef- 
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feet,  see  testimony  of  appellant's  witnesses,  Janet  Mc- 
Bride  (R.  1342)  and  Judy  Evans  (R.  1346).  The  rea- 
son for  this  type  of  breathing  is  because  the  brain  does 
not  get  sufficient  oxygen  (R.  615).  Dr.  Warner  also 
described  the  Cheynes-Stokes  respiration  as  a  definite 
sign  of  carbon  monoxide  poisoning  (R.  740). 

Both  Dr.  Southcombe  and  Dr.  Hood,  who  have  at- 
tended appellee,  diagnosed  her  condition  as  a  direct 
result  of  carbon  monoxide  poisoning  with  resulting 
sequelae  (R.  667,  548,  586).  Appellee's  damage  is 
permanent  (R.  592,  690,  593,  577,  580,  583,  594,  716). 
Drs.  Harris,  Warner,  Southcombe  and  Hood  all  testi- 
fied that  the  x-rays  which  have  been  introduced  in  evi- 
dence disclosed  that  appellee  now  has  atrophy  of  the 
brain  (R.  681,599,  750,  719). 

The  negligence  of  the  appellant  need  not  be  estab- 
lished by  direct  evidence,  but  like  any  other  fact  may 
be  proven  by  circumstantial  evidence.  Johnson  vs.  Grif- 
fith's S.  S.  Co.,  150  F.  2d  224,  (CCA.  9),  Myers  vs. 
Little  Church  by  the  Side  of  the  Road,  37  Wn.  2d  897, 
227  P.  2d  165,  Nelson  vs.  West  Coast  Dairy  Co.,  5  Wn. 
2d  284,  105  P.  2d  76.  It  is  not  incumbent  upon  the  ap- 
pellee to  establish  its  case  against  the  appellant  beyond 
a  reasonable  doubt.  In  St.  Germain  vs.  Potlatch  Lum- 
ber Co.,  76  Wash.  102, 135  Pac.  804,  the  Supreme  Court 
of  the  State  of  Washington  said : 

"A  plaintiff  in  this  character  of  case  is  not  obli- 
gated to  establish  the  material  facts  essential  to  a 
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recovery  beyond  a  reasonable  doubt.  Such  a  rule 
would  amount  to  a  denial  of  justice." 

An  examination  of  the  cases  cited  by  appellant  in  its 
argument  will  disclose  that  factually  they  do  not  have 
the  foundation  such  as  has  been  established  by  the  facts 
developed  in  the  case  at  bar.  Accordingly  we  deem  it 
unnecessary  to  discuss  them  further. 

Appellee  desires  the  court  in  considering  this  matter 
to  also  consider  the  next  section  of  appellee's  brief 
dealing  with  the  doctrine  of  res  ipsa  loquitur  which 
appellee  contends,  and  the  trial  court  so  held,  is  appli- 
cable to  the  facts  in  the  case  at  bar.  Also,  we  desire  to 
have  the  court  consider  the  question  of  the  negligence 
of  the  bus  driver,  which  is  treated  separately  in  this 
brief  as  well  as  in  appellant's  brief. 

It  is  submitted  that  the  trial  court  properly  denied 
appellant's  motions  and  submitted  the  question  of  the 
appellant's  negligence  to  the  jury. 
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II 

THE  DOCTRINE  OF  RES  IPSA  LOQUITUR  IS 

APPLICABLE  TO  THE  FACTS 

The  appellant  argues  (App.  Br.  33)  that  the  court 
erred  in  submitting  this  case  to  the  jury  on  the  theory 
of  res  ipsa  loquitur.  With  this  contention  appellee  ob- 
viously disagrees. 

The  doctrine  has  recently  been  stated  in  Kind  vs. 
Seattle,  50  Wn.  (2d)  485,  312  P.  (2d)  811,  as  follows: 

''Where  a  plaintiff's  evidence  establishes  that  an 
instrumentality  under  the  exclusive  control  of  the 
defendant  caused  an  injurious  occurrence,  which 
ordinarily  does  not  happen  if  those  in  control  of  the 
instrumentality  use  ordinary  care,  there  is  an  in- 
ference, permissible  from  the  occurrence  itself, 
that  it  was  caused  by  the  defendant's  want  of  care. 
Nopson  V.  Wockner,  40  Wn.  (2d)  645,  245  P.  (2d) 
1022.  Legal  control  or  responsibility  for  the  proper 
and  efficient  functioning  of  the  instrumentality 
which  caused  the  injury  and  a  superior,  if  not  ex- 
clusive, position  for  knowing  or  obtaining  knowl- 
edge of  the  facts  which  caused  the  injury,  provide 
a  sufficient  basis  for  application  of  the  doctrine. 
Hogland  v.  Klein,  49  Wn.  (2d)  216,  298  P.  (2) 
1099.  When  these  circumstances  are  shown,  the 
plaintiff  has  made  a  prima  facie  case,  and  it  de- 
volves upon  the  defendant  to  produce  evidence  to 
meet  and  offset  the  effect  of  the  presumption. 
Hogland  v.  Klein,  supra.'" 

The  Doctrine  of  Res  Ipsa  Loquitur  has  been  applied 
in  the  case  of  a  passenger  who  jumped  from  defend- 
ant's streetcar  when  an  explosion  on  the  streetcar  took 
place.  The  court  held  that  the  doctrine  was  partic- 
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ularly  applicable  in  common  carrier  cases.  Firebaugh 
V.  Seattle  Electric  Co.,  40  Wash.  658,  82  Pac.  995. 

The  case  was  approved  with  many  additional  cita- 
tions in  the  case  of  Hayes  vs.  Staples,  129  Wash.  436, 
225  Pac.  417. 

The  Doctrine  of  Res  Ipsa  Loquitur  has  been  held  ap- 
plicable in  cases  against  common  carriers  by  reason 
of  injuries  due  to  carbon  monoxide  poisoning.  Thomas 
V.  Kansas  City  Public  Service  Co.  (Mo.)  289  SW  (2d) 
141,  wherein  the  court  stated: 

'This  is  a  res  ipsa  loquitur  case.  The  court  will 
judicially  notice  the  fact  that  the  presence,  in  in- 
jurious quantities  of  carbon  monoxide  gas  within 
defendant's  bus  bespeaks  negligence." 

See  also  McLean  vs.  Missouri  Pacific  Transportation 
Company,  (Ark.),  187  SW  (2d)  727,  and  also  Coastal 
Coaches  vs.  Ball,  (Texas),  234  SW  (2d)  474,  22  A.  L. 
R.  (2d)  955.  In  the  latter  case  the  appellant  argued 
much  as  the  appellant  in  the  case  at  bar  argues.  The 
court  in  that  case  stated : 

"The  appellant  argues  that  there  is  no  competent 
testimony  that  the  appellee  suffered  from  any  car- 
bon monoxide  fumes  and  says  that  the  appellee's 
'whole  case  as  to  being  gassed  is  founded  purely  on 
hearsay  testimony,  that  is  to  say,  what  other  per- 
sons told  him  had  happened  to  him'.  While,  of 
course,  the  appellee  did  not  know  the  name  of  the 
chemical  compound  of  a  gaseous  nature  which  af- 
fected him  while  riding  on  the  bus,  there  is  no 
question  that  he  did  suffer  from  exhaust  fumes  in 
the  bus.  The  appellee  established  by  the  testimony 
of  a  chemist  that  carbon  monoxide  is  contained  in 
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the  exhaust  fumes  of  motor  vehicles  and  both  physi- 
cians who  testified  established  that  the  appellee 
had  suffered  physical  injury  as  the  result  of  carbon 
monoxide  poisoning.  While  it  is  true  that  there 
were  some  statements  made  to  appellee  to  the 
effect  that  he  had  been  gassed,  this  fact  does  not 
detract  from  but  rather  adds  to  the  other  evidence 
in  the  record  tending  to  prove  that  Ball  in  fact  was 
injured  by  the  inhalation  of  carbon  monoxide  gases. 
We  think  it  of  some  significance  that  the  bus  driver 
himself,  after  the  trip  was  resumed  from  High 
Island  to  Galveston,  in  a  substituted  bus,  told  Ball 
that  he  had  been  gassed  and  that  he  should  get  as 
much  fresh  air  as  possible.  It  is  also  of  some  signifi- 
cance that  the  bus  driver  did  not  proceed  on  the 
remainder  of  his  journey  from  High  Island  to  Gal- 
veston in  the  bus  in  which  Ball  had  been  riding  to 
High  Island  but  secured  another  bus  from  his  com- 
pany, because,  as  he  testified,  ^he  was  afraid  some- 
one else  might  get  gassed'." 

Although  appellee  in  the  case  at  bar  submits  that  her 
case  is  stronger,  yet  it  is  obvious  from  the  above  quo- 
tation that  there  are  a  number  of  similarities. 

Without  restating  the  record,  but  referring  to  ap- 
pellee's statement  of  the  case  and  also  appellee's  argu- 
ment that  there  was  no  failure  of  proof,  it  is  submitted 
that  this  is  a  typical  res  ipsa  loquitur  case  and  that 
appellant  did  not  overcome  the  prima  facie  case  made 
against  it.  Appellant's  own  evidence,  Exhibit  10,  shows 
there  were  fumes  in  the  bus  in  addition  to  the  testi- 
mony of  numerous  passengers.  The  appellant's  experi- 
ments even  disclosed  that  there  was  carbon  monoxide 
in  the  bus.  We  believe  that  these  experiments  were  not 
conclusive  because  they  were  not  conducted  under  the 
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same  circumstances  as  we  have  heretofore  pointed  out. 
The  jury  by  its  verdict  necessarily  so  concluded. 

The  trial  court  in  ruling  upon  the  applicability  of 
the  Doctrine  of  Res  Ipsa  Loquitur,  properly  observed 
that  passengers  boarding  a  common  carrier  bus  do  not 
carry  along  testing  machinery  to  test  the  content  of 
the  air  (R.  817).  And  there  was  sufficient  testimony 
in  this  record  to  submit  the  same  to  the  jury  for  its 
ultimate  decision  as  to  the  facts  and  render  a  verdict 
thereon  (R.  816).  We  submit  that  the  Doctrine  of  Res 
Ipsa  Loquitur  applies  and  that  appellee  has  a  much 
stronger  case  than  many  of  the  ordinary  cases  where 
the  Doctrine  of  Res  Ipsa  Loquitur  is  held  applicable. 
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III 

THE  TRIAL  COURT  PROPERLY  REFUSED  TO  IN- 
STRUCT ON  CONTRIBUTORY  NEGLIGENCE, 
ASSUMPTION  OF  RISK  AND  MITIGATION 
OF  DAMAGES 

Appellant's  fifth  specification  of  error  (App.  Br.  11) 
asserts  the  trial  court  erred  in  refusing  to  instruct  on 
contributory  negligence,  assumption  of  risk  and  miti- 
gation of  damages.  The  first  paragraph  (App.  Br. 
37)  contains  statements  contrary  to  the  record.  Appel- 
lee did  not  move  to  withdraw  the  alleged  issue  of 
mitigation  of  damages  from  the  jury.  It  was  appellant 
who  raised  this  point,  (R.  1420)  and  the  court  stated 
(R.  1421): 

"But  if,  as  is  shown  by  the  undisputed  evidence 
here,  the  doctor  tells  a  patient,  'you  have  got  hys- 
teria, you  haven't  got  carbon  monoxide ;  if  you  have 
any  further  trouble  let  me  know',  wouldn't  she 
have  a  right  to  believe  that  any  further  symptoms 
she  had  was  the  hysteria  rather  than  the  carbon 
monoxide?" 

At  that  time  counsel  for  appellant  said : 

"I  think  so.  Well,  those  are  the  points." 

(R.  1421)  Also  contrary  to  the  statement  of  appellant, 
(App.  Br.  37)  the  court  did  not  instruct  the  jury  spe- 
cifically withdrawing  the  issue  of  mitigation  of  dam- 
ages from  its  consideration  (R.  1456). 
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The  Question  of  Mitigation  of  Damages 

Appellant's  argument  (App.  Br.  37-40)  omits  much 
of  the  actual  record  of  this  trial.  Dr.  Freeman,  (whose 
diagnosis  the  jury  obviously  did  not  believe  in  view  of 
the  other  medical  testimony),  diagnosed  appellee's 
condition  as  hysteria  (R.  983) .  The  doctor  simply  made 
a  mistake  in  his  diagnosis.  It  is  not  unusual  to  find  a 
reputable  doctor  making  a  mistake  in  his  diagnosis  of 
a  case.  The  appellant  in  its  brief  does  not  claim  that 
Dr.  Freeman  was  a  quack  or  charlatan  and  neither 
does  appellee.  Certainly  appellee  had  a  right  to  believe 
the  diagnosis  of  Dr.  Freeman  even  though  it  was 
wrong.  The  appellant  even  admits  that  the  appellee 
had  a  right  to  rely  upon  Dr.  Freeman's  diagnosis.  We 
must  bear  in  mind  that  the  appellee  is  a  young  girl, 
not  a  doctor.  In  approximately  thirty  days  from  the 
time  appellee  was  seen  by  Dr.  Freeman,  she  then  went 
to  Dr.  Freund  in  Pasco,  Washington,  for  an  examina- 
tion (R.  1131).  Dr.  Freund  is  a  general  practitioner 
and  a  reputable  doctor.  Even  appellant  admits  this  in 
its  brief.  There  is  no  claim  that  the  appellee  had  no 
right  to  rely  upon  his  medical  conclusion.  It  should  be 
pointed  out  that  Dr.  Freund  was  frank  enough  to  admit 
that  he  did  not  have  an  electroencephalogram  and  that 
he  was  a  general  practitioner  and  not  an  expert,  but 
recommended  seeing  a  specialist  if  the  trouble  persisted 
(R.  1134) .  As  appellee's  condition  continued  to  worsen, 
she  ultimately  went  to  a  specialist  in  Spokane,  Wash- 
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ington,  approximately  eighty  miles  from  school.  This 
was  Dr.  Southcombe,  a  neurologist  and  psychiatrist,  a 
man  eminently  qualified  in  his  field  and  former  super- 
intendent of  the  Washington  State  Hospital.  Dr.  South- 
combe  examined  appellee  on  May  7,  1956  and  took  a 
history  (R.  665),  and  also  had  an  electroencephalo- 
gram taken  (R.  697).  Dr.  Southcombe  at  that  time 
could  not  come  to  any  definite  conclusion,  but  decided 
that  more  investigations  were  necessary.  Again  on 
June  13,  1956,  at  the  request  of  Dr.  Southcombe,  the 
appellee  was  hospitalized,  a  spinal  puncture  was  done, 
as  well  as  x-rays  of  her  skull  (R.  666) .  It  was  not  until 
after  all  of  this  examination  that  Dr.  Southcombe  final- 
ly came  to  the  medical  conclusion  that  the  appellee  was 
suffering  from  an  organic  encephalopathy  as  a  result 
of  a  toxin,  specifically,  carbon  monoxide,  which  was 
manifesting  itself  in  convulsive  phenomena  (R.  667). 
Appellant  has  offered  no  evidence  that  Dr.  Southcombe 
was  incompetent  or  not  a  qualified  man  in  his  specialty. 
Certainly  appellee  had  the  right  to  rely  upon  Dr. 
Southcombe. 

The  evidence  in  this  record  stands  uncontradicted, 
that  once  a  person  has  been  subjected  to  carbon  monox- 
ide poisoning  an  injury  has  occurred.  The  result  is  per- 
manent and  there  is  no  medicine  in  the  world  that  can 
undo  the  damage  and  injury  caused  (R.  671,  741).  The 
anticonvulsant  drugs  that  were  prescribed  for  appellee 
(R.  675)  do  not  repair  any  brain  damage  or  damage 
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that  has  been  done  to  the  nervous  system.  They  are 
simply  given  to  reduce  the  irritability  of  the  cerebral 
cortex  (R.  695)  and  at  first  they  didn't  even  do  that 
(R.  695).  These  drugs  have  to  be  increased  (R.  697). 
Even  after  Dr.  Southcombe  had  arrived  at  his  diagno- 
sis of  the  appellee,  nevertheless  appellee  went  on  and 
obtained  employment  at  the  General  Electric  Company 
at  a  time  when  she  was  under  the  doctor's  care  and 
taking  the  drugs  prescribed.  As  shown  by  this  record 
the  drugs  did  not  prevent  the  seizures  or  fainting 
spells.  They  did  not  restore  her  memory,  nor  did  they 
restore  her  balance  or  coordination. 

It  is  submitted  that  the  appellant  has  utterly  failed 
to  point  out  in  any  respect  whatsoever  what  the  ap- 
pellee could  do  or  should  do  in  order  to  mitigate  dam- 
ages. Her  condition  will  become  progressively  worse 
even  though  she  continues  to  take  the  medicines,  be- 
cause by  the  very  nature  of  the  injury  that  she  sus- 
tained medicines  will  not  regenerate  brain  cells  or  that 
part  of  the  nervous  system  that  has  been  destroyed. 
We  submit  that  the  appellee  has,  in  every  respect,  acted 
as  a  reasonable  and  prudent  person  under  the  circum- 
stances and  that  the  trial  court  was  proper  in  refusing 
to  give  the  appellant's  requested  instruction  on  miti- 
gation of  damages.  It  would  have  been  prejudicial 
error  for  the  trial  court  to  instruct  the  jury  on  this 
issue,  because  there  was  no  substantial  evidence  that 
appellee  did  or  failed  to  do  anything  that  would  have 
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mitigated  the  damages  she  sustained.  Leavitt  v.  De- 
Young,  43  Wn.  (2d)  701,  263  P.  (2d)  592  and  cases 
cited  therein. 

Trial  Court  Properly  Withdrew  Alleged  Contributory 
Negligence  From  Jury 

Appellant  in  its  fifth  specification  of  error  also  as 
serts  the  court  erred  in  withdrawing  the  issue  of  con- 
tributory negligence  from  the  jury.  Contributory  neg- 
ligence and  assumption  of  risk  are  considered  distinct 
legal  doctrines  in  the  State  of  Washington.  Walsh  v. 
West  Coast  Coal  Mines,  31  Wn.  2d  396,  197  P.  2d  233. 
The  burden  is  upon  the  defendant  (appellant)  to  plead 
and  prove  by  substantial  evidence  that  the  plaintiff 
was  guilty  of  contributory  negligence.  Kingwell  v. 
Hart,  45  Wn.  2d  401,  275  P.  2d  431.  The  scintilla  of 
evidence  rule  is  not  recognized  and  unless  a  party  ad- 
duces substantial  evidence  in  support  of  the  conten- 
tion, there  is  no  issue  for  the  jury.  Evans  v.  Yakima 
Valley  Transportation  Co.,  39  Wn.  2d  841,  239  P.  2d 
336.  Neel  v.  Henne,  30  Wn.  2d  24,  190  P.  2d  775.  It  is 
reversible  error  to  instruct  the  jury  upon  an  issue 
which  is  not  supported  by  substantial  evidence.  Lea- 
vitt V.  DeYoung,  43  Wn.  2d  701,  263  P.  2d  592.  Rathke 
V.  Roberts,  33  Wn.  2d  858,  207  P.  2d  716.  Hanford  v. 
Goehry,  24  Wn.  2d  859,  167  P.  2d  678.  In  accordance 
with  the  foregoing  principles  it  has  been  held  reversi- 
ble error  to  submit  the  issue  of  plaintiff's  contributory 
negligence  to  the  jury  without  substantial  evidence  to 
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support  the  same.  Schneider  v.  Midwest  Coast  Trans- 
port Inc.,  151  Wash.  Dec.  634,  321  P.  2d  260.  See  also 
Jackson  v.  Seattle,  15  Wn.  2d  505, 131  P.  2d  172,  where 
Judge  Driver  (who  was  the  Federal  trial  judge  in  this 
case),  speaking  for  the  Supreme  Court  of  the  State 
of  Washington,  sets  forth  the  duties  of  a  common  car- 
rier and  held  that  the  trial  court  erred  in  submitting 
the  issue  of  plaintiff's  contributory  negligence  to  the 
jury  because  there  was  no  substantial  evidence  to  sus- 
tain the  same. 

Appellant  says,  "Nevertheless  neither  she  (refer- 
ring to  appellee)  nor  any  of  the  girls  complained  to 
the  driver  until  three-quarters  of  the  way  to  Pullman 
just  shortly  before  they  got  to  Colfax."  (App.  Br.  40) 
This  statement  utterly  disregards  the  testimony  of 
Pattie  Murphy  who  stated  positively  she  advised  the 
bus  driver  of  the  fumes  before  they  reached  Rosalia 
(R.  118,  119,  131,  141),  which  was  corroborated  by 
Karen  Gilbertson  (R.  77,  78). 

Appellant  says,  "Since  some  of  the  people  moved 
forward  or  opened  the  windows  before  Miss  Blakley 
did,  there  obviously  was  room  for  reasonable  minds  to 
differ  *  *  *."  (App.  Br.  43)  This  statement  is  not 
supported  by  the  record,  which  is  directly  to  the  con- 
trary. The  first  window  opened  was  by  the  bus  driver 
(R.  119)  when  Pattie  Murphy  came  foi^ward  in  the 
bus  and  complained  (R.  119,  120).  The  windows  in 
the  back  of  the  bus  where  the  girls  were  seated  would 
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not  open  (R.  77,  81, 118).  When  the  bus  stopped  in  the 
vicinity  of  Cashup  and  appellee  was  removed  there- 
from and  fainted,  the  driver  then  opened  all  the  win- 
dows that  could  be  opened  (R.  1120,  1122,  1123).  The 
passengers  in  the  bus  did  not  move  forward  until  ap- 
pellee had  been  taken  off  the  bus  and  sent  to  the  hos- 
pital and  the  bus  was  traveling  from  Colfax  to  Pullman 
(R.  86,  121). 

The  trial  court  in  determining  whether  the  issue  of 
appellee's  alleged  contributory  negligence  should  be 
submitted  to  the  jury  had  the  right  to  consider  the 
fact  that  appellant  was  a  common  carrier  and  owed 
to  its  passengers  a  very  high  degree  of  care.  Jackson 
V.  Seattle,  15  Wn.  2d  505,  131  P.  2d  172.  The  court 
further  had  the  right  to  consider  that  appellee  as  well 
as  the  other  passengers  on  the  bus  were  entitled  to 
assume  that  the  bus  and  all  of  its  equipment  were  rea- 
sonably safe  and  that  the  appellant  had  taken  all  nec- 
essary precautions  for  the  safety  of  its  passengers. 
Jenkins  v.  Kansas  City  Public  Service  Co.,  127  Kan. 
821,  275  Pac.  136,  and  that  there  was  no  duty  on  the 
part  of  the  passengers  to  make  an  inspection  of  the 
common  carrier  equipment.  Chicago  R.  I.  &  P.  Rail- 
road Co,  V.  McCrary,  179  Ark.  444,  16  SW  2d  466. 
The  court  further  had  the  right  to  take  into  consider- 
ation the  presumption  in  favor  of  appellee  that  she  was 
in  the  exercise  of  due  care  and  would  take  reasonable 
and  necessary  steps  to  protect  herself,  and  this  is  espe- 
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cially  so  because  the  injuries  she  suffered  destroyed 
her  memory  of  all  things  that  transpired  on  the  bus 
trip  (R.  793,  414,  289,  567).  Cf.  Geer  v.  Gellerman, 
165  Wash.  10,  4  P.  2d  641.  The  court  had  the  right  to 
consider  that  both  Pattie  Murphy  and  Karen  Gilbert- 
son,  who  were  accompanying  appellee,  positively  testi- 
fied, and  without  contradiction,  that  they  did  not  know 
the  effects  of  the  fumes  that  were  being  emitted  into 
the  passenger  compartment  of  the  bus  (R.  77,  118). 
The  court  had  the  right  to  consider  the  conduct  of  all 
of  the  other  passengers  in  the  bus  who  smelled  the 
fumes,  had  headaches  and  became  nauseated  and  the 
fact  that  they  likewise  did  nothing  until  after  the  ap- 
pellee had  been  let  out  of  the  bus  in  the  vicinity  of 
Cashup  and  fainted.  Their  conduct,  which  speaks  loud- 
er than  words,  discloses  that  they  did  not  consider  the 
fumes  would  do  them  any  damage.  It  appears  to  appel- 
lee that  this  is  about  as  fine  a  test  as  one  could  possibly 
have  for  determining  what  the  reasonable,  normal 
human  being  would  do  under  like  or  similar  circum- 
stances; they  were  there,  and  subject  to  the  same  situ- 
ation that  confronted  appellee.  It  was  not  until  after 
appellee  had  become  ill  and  went  forward  and  notified 
the  bus  driver  who  thereupon  stopped  the  bus,  that  any- 
one appears  to  have  started  to  become  concerned.  Ap- 
pellee as  well  as  the  other  passengers  in  the  bus  are 
held  to  only  that  degree  of  care  which  is  exercised  by 
an  ordinarily  prudent  person  generally,  and  not  that 
of  an  expert.  Morrison  v.  Lee,  16  N.D.  377,  113  NW 
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1025,  13  L.R.A.  (N.S.)  650.  What  other  people  did  or 
failed  to  do  under  the  same  circumstances  and  the  same 
time  as  appellee  is  a  matter  properly  considered.  In 
Ttvomley  v.  Central  Park  etc.  Railroad  Co.,  69  N.Y. 
158,  25  Am.  Reports  162,  a  number  of  passengers 
jumped  from  the  defendant's  car  when  it  appeared  that 
there  was  an  impending  peril  which  later  proved  not  to 
be  the  case.  The  court  there  said, 

' 'Evidence  of  the  action  of  other  passengers  was 
competent  as  part  of  the  res  gestae,  and  also  as 
evidence  of  what  was  deemed  prudent  by  those  in 
the  same  situation  *  *  *." 

The  court  also  had  the  right  to  take  into  consideration 
the  fact  that  carbon  monoxide  is  an  odorless,  tasteless, 
colorless  gas  (R.  446) ,  and  this  has  even  been  judicially 
stated.  Laughlin  v.  N.Y.  Power  and  Light  Co.,  23  N. 
Y.  S.  2d  292,  294.  It  cannot  be  detected  by  the  senses. 
The  fumes  which  were  smelled  in  the  bus  were  the 
oxides  from  the  exhaust  of  the  diesel  engine.  Of  course 
these  fumes  carried  a  lethal  gas.  Passengers  boarding 
buses  do  not  carry  instruments  which  are  necessary  to 
detect  and  measure  carbon  monoxide  gas.  The  record 
in  this  case  discloses  the  technical  instruments  which 
are  required. 

The  court  had  the  right  to  take  into  consideration 
the  undisputed  testimony  that  carbon  monoxide  gas 
affects  people  differently  (R.  763)  and  that  young  peo- 
ple are  more  susceptible  to  this  poisoning  (R.  771, 
688),  and  that  the  gas  itself  affects  the  judgment  or 
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intelligence  of  those  subjected  to  it  and  gives  them  a 
sense  of  well-being  (R.  569,  739)  and  people  affected 
by  carbon  monoxide  poisoning  will  fail  to  take  meas- 
ures to  protect  themselves  (R.  739,  569)  because  of  the 
very  nature  of  the  poisoning.  This  testimony  is  undis- 
puted in  this  record.  In  other  words,  considering  the 
record  in  this  case  and  the  medical  testimony,  should 
the  appellant  be  allowed,  by  reason  of  its  negligence, 
to  create  a  perilous  situation  in  one  of  its  passenger 
buses,  traveling  down  the  highway  on  a  cold,  dark  No- 
vember night,  and  then  take  advantage  of  someone, 
and  particularly  the  appellee,  and  assert  that  appellee, 
who  was  the  victim  of  their  own  negligence,  should 
have  acted  differently?  The  very  nature  of  appellant's 
negligence  affected  the  appellee's  judgment ;  can  it  now 
honestly  complain  about  her  conduct?  It  seems  to  ap- 
pelle  that  it  is  like  chloroforming  someone  and  then 
complaining  because  they  are  asleep.  Appellee  sincerely 
believes,  as  did  the  trial  court,  that  under  the  circum- 
stances the  undisputed  evidence  shows  that  appellee 
has  met  the  standard  of  care  required  of  her,  and  that 
reasonable  minds  cannot  differ  in  arriving  at  the  con- 
clusion that  she  did. 

In  view  of  the  record  in  this  case  there  is  no  sub- 
stantial evidence  that  would  have  justified  the  trial 
court  in  submitting  the  appellant's  proposed  instruc- 
tions to  the  jury  on  the  doctrine  of  contributory  negli- 
gence. 
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Doctrine  of  Assumption  of  Risk  Is  Inapplicable 

Appellant's  fifth  specification  of  error  also  complains 
of  the  trial  court's  failure  to  instruct  on  the  doctrine 
of  assumption  of  risk.  Appellant's  Proposed  Instruc- 
tion No.  17  (App.  Br.  13)  embraces  the  doctrine.  Con- 
fusion among  the  cases  exists  because  the  term  "as- 
sumption of  the  risk"  is  given  different  meanings.  The 
Washington  Supreme  Court  has  held  that  the  doctrine 
of  assumption  of  risk  applies  in  the  master  and  servant 
relationship  while  its  counterpart,  namely  the  doctrine 
of  volenti  non  fit  injuria  applies  in  other  relationships. 
Walsh  V.  West  Coast  Coal  Mines,  31  Wn.  2d  396,  197 
P.  2d  233.  In  accordance  with  Washington  law,  we 
will  discuss  appellant's  alleged  error  as  involving  the 
legal  doctrine  of  volenti  non  fit  injuria.  This  doctrine 
is  defined  in  Walsh  v.  West  Coast  Coal  Mines,  31  Wn. 
2d  396,  197  P.  2d  233,  as  follows: 

''If  one  knowing  and  comprehending  the  danger 
voluntarily  exposes  himself  to  it,  though  not  neg- 
ligent in  so  doing,  he  is  deemed  to  have  assumed  the 
risk  and  is  precluded  from  a  recovery  from  an  in- 
jury resulting  therefrom.  The  maxim  is  predicated 
upon  the  theory  of  knowledge  and  appreciation  of 
the  danger  and  voluntary  assent  thereto." 

In  Emerick  v.  Mayer,  39  Wn.  2d  23,  234  P.  2d  1079, 
the  court  said : 

''In  order  to  invoke  the  doctrine,  it  is  essential 
that  the  plaintiff  exposed  himself  or  his  property 
voluntarily.  The  doctrine  can  apply  only  where  a 
person  may  reasonably  elect  whether  or  not  he 
shall  expose  himself  to  a  particular  danger.  Also, 
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it  is  essential  that  the  risk  of  clanger  shall  have 
been  known  to,  and  appreciated  by,  the  plaintiff 
or  that  it  shall  have  been  so  obvious  that  he  must 
be  presumed  to  have  comprehended  it." 

Professor  Prosser  on  Torts,  1955  Ed.,  p.  309,  says: 

"Ordinarily  the  plaintiff  will  not  be  taken  to  as- 
sume any  risk  of  conditions  or  activities  of  which 
he  is  ignorant.  Furthermore,  he  must  not  only  know 
of  the  facts  which  create  the  danger,  but  he  must 
comprehend  and  appreciate  the  danger  itself.  'A 
defect  and  the  danger  arising  from  it  are  not  nec- 
essarily to  be  identified,  and  a  person  may  know  of 
one  without  appreciating  the  other.'  If  because  of 
age,  or  lack  of  information  or  experience,  he  does 
not  comprehend  the  risk  involved  in  a  known  situa- 
tion, he  will  not  be  taken  to  consent  to  assume  it." 

Professor  Prosser  further  states  (Prosser  on  Torts, 
1955  Ed.,  p.  312) : 

"The  risk  is  not  assumed  where  the  conduct  of 
the  defendant  has  left  the  plaintiff  no  reasonable 
alternative.  *  *  *  By  placing  him  in  the  dilemma, 
the  defendant  has  deprived  him  of  his  freedom  of 
choice,  and  so  cannot  be  heard  to  say  that  he  has 
voluntarily  assumed  the  risk." 

From  the  foregoing  it  would  appear  that  the  doctrine 
can  only  be  applied  ( 1 )  if  the  plaintiff  has  freely  and 
voluntarily  consented  to  expose  himself  to  the  defend- 
ant's negligence,  voluntarily  meaning  that  the  defend- 
ant's conduct  has  left  the  plaintiff  a  reasonable  elec- 
tion or  alternative,  and  (2),  was  the  risk  of  danger 
known  to  and  appreciated  by  the  plaintiff?  King  well 
V.  Hart,  45  Wn.  2d  401,  275  P.  2d  431. 
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Applying  the  foregoing  principles  to  the  record  in 
the  case  at  bar,  there  is  no  evidence  in  this  record,  or 
even  a  reasonable  inference  therefrom,  that  appellee 
voluntarily  consented  to  expose  herself  to  carbon  mo- 
noxide poisoning.  When  she  became  a  paying  passen- 
ger on  appellant's  common  carrier  bus  at  Spokane, 
Washington,  she  had  a  right  to  assume  that  appellant 
had  performed  its  duty  and  that  the  bus  was  reason- 
ably fit  and  safe  for  passengers.  The  situation  as  it 
subsequently  developed  as  the  bus  traveled  down  the 
highway  did  not  give  her  a  reasonable  election  or  an 
alternative.  She  was  deprived  of  her  freedom  of  choice 
as  well  as  the  other  passengers  in  the  bus  who  by  their 
conduct  also  demonstrated  that  none  of  them  consented 
to  be  made  ill  and  nauseated  from  the  fumes  in  appel- 
lant's bus.  Secondly,  there  is  no  evidence  in  this  record 
that  appellee  knew  of  and  appreciated  the  danger  of 
the  risk  involved.  Again  the  conduct  of  the  other  pas- 
sengers in  the  bus  undergoing  the  same  exposure  to 
fumes  would  seem  to  clearly  indicate  that  they  did  not 
know  of  and  appreciate  the  danger  of  risk  involved. 

A  passenger  on  a  common  carrier  does  not  assume 
the  risks  of  the  carrier's  negligence  but  has  a  right  to 
assume  that  the  carrier's  employees  will  not  be  negli- 
gent and  that  all  necessary  precautions  will  be  taken 
for  their  safety.  Central  R.  Co.  of  N.  J.  v.  Hirsch,  223 
F.  44  (CCA  3) ;  Toroian  v.  Parkview  Amusement  Co.t 
331  Mo.  700,  56  SW  2d  134, 13  CJS,  Carriers,  p.  1545; 
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and  annotations  contained  in  Vol.  10,  CJ,  p.  1098, 
Note  44. 

The  burden  of  proving  this  defense  of  assumption 
of  risk  or  volenti  non  fit  injuria  is  upon  the  defendant. 
Kingwell  v.  Hart,  45  Wn.  2d  401,  275  P.  2d  431.  Where 
the  evidence  does  not  warrant  the  giving  of  an  instruc- 
tion to  the  jury  covering  this  doctrine,  it  is  prejudicial 
to  give  to  the  jury  such  an  instruction.  Anderson  v. 
Rohde,  46  Wn.  2d  89,  278  P.  2d  380. 

It  is  submitted  that  when  this  whole  record  is  con- 
sidered it  will  disclose  an  absence  of  substantial  evi- 
dence which  would  have  warranted  the  trial  court  in 
giving  the  instruction  requested  by  the  appellant.  Ac- 
cordingly, we  submit  the  trial  court  did  not  err  in 
refusing  appellant's  Instruction  17. 
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THE  DAMAGES  AWARDED  BY  THE  JURY 
ARE  NOT  EXCESSIVE 

Appellant  argues  that  the  jury  by  its  verdict  award- 
ed excessive  damages  (App.  Br.  44).  In  accordance 
with  the  decision  of  this  court  in  Southern  Pacific  Co. 
V.  Guthrie,  186  F.  2d,  926  (CCA.  9)  it  is  incumbent 
upon  appellant  to  demonstrate  the  verdict  was  mon- 
strous or  grossly  excessive  and  that  the  trial  court 
abused  his  discretion  in  refusing  to  grant  the  appel- 
lant's motion  for  a  new  trial  based  upon  the  claimed 
excessive  verdict. 

At  the  outset  we  desire  to  call  the  court's  attention 
to  some  of  the  statements  made  by  the  appellant  (App. 
Br.  44-59).  There  is  no  evidence  in  the  record  that  this 
is  one  of  the  largest  verdicts  ever  returned  in  this  area. 
Even  if  it  were,  what  difference  does  it  make  so  long  as 
the  verdict  is  sustained  by  substantial  evidence.  Appel- 
lant misstates  the  record  when  it  tells  this  court  that 
"Both  Dr.  Southcombe  and  Dr.  Hood  admitted  that  they 
had  seen  or  observed  none,"  referring  to  appellee's  at- 
tacks or  seizures.  Dr.  Southcombe  testified  she  had  three 
petit  mal  attacks  in  his  presence  and  that  she  was  be- 
coming more  emotional  and  unpredictable  (R.  690). 
Dr.  Hood  had  appellee  observed  at  the  hospital.  This 
disclosed  that  she  had  trouble  walking,  trouble  eating, 
and  with  putting  utensils  and  a  cup  to  her  mouth  (R. 
615,  616).  Dr.  Hood  observed  that  the  appellee  had 
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trouble  in  her  speech  and  blocking  of  her  thought  (R. 
635).  He  determined  that  there  was  unsteadiness  and 
lack  of  balance  (R.  636).  Even  appellant's  counsel 
witnessed  one  of  appellee's  fainting  spells  or  seizures 
which  occurred  when  her  pretrial  deposition  was  taken 
(R.  411,419). 

Appellant  quotes  from  the  testimony  of  its  expert, 
Dr.  Hale  Haven,  (App.  Br.  27).  Appellant  failed  to 
disclose  to  this  court  that  Dr.  Haven  found  the  EEG 
disclosed  dysrythmia  (R.  1035).  Appellant  failed  to 
tell  this  court  that  Dr.  Haven  would  neither  confirm 
nor  deny  a  diagnosis  of  epilepsy  (R.  1009, 1010, 1034) ; 
that  Dr.  Haven  thought  there  was  possibly  something 
wrong  with  the  appellee  (R.  1027),  and  that  "There 
might  be  a  few  cells  knocked  out,"  (R.  1030). 

Appellant  quotes  Emma  Lou  Hoover  (App.  Br.  45- 
51)  but  omits  that  this  witness  testified  that  appellee 
was  brought  home  from  work  because  of  headaches  (R. 
1063)  and  that  appellee  was  brought  home  from  work 
on  a  number  of  occasions  which  she  could  not  remem- 
ber (R.  1062)  and  that  Emma  Lou  Hoover  knew  that 
appellee  was  taking  medicine  contained  in  a  little  bot- 
tle of  white  pills  located  in  the  medicine  cabinet  (R. 
1072).  Walta  Lee  Hoover  knew  that  appellee  was  tak- 
ing pills  (R.  1079)  and  knew  that  appellee  was  having 
headaches  (R.  1080,  1081)  and  further  knew  that  her 
folks  did  not  want  her  to  drive  a  car  (R.  1084). 
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Appellant  refers  to  the  testimony  of  Jo  Ann  Hodges 
(App.  Br.  52)  and  Noreen  Anderson  (App.  Br.  53). 
The  testimony  quoted  is  taken  out  of  context.  An  exam- 
ination of  all  of  the  testimony  of  both  of  the  witnesses 
will  disclose  that  the  appellee  was  having  very  definite 
trouble  as  the  result  of  the  carbon  monoxide  poisoning 
and  that  it  was  becoming  progressively  worse.  Fur- 
thermore as  we  have  pointed  out,  the  initial  damage  or 
injury  to  appellee  is  permanent,  but  it  takes  a  consid- 
erable time  for  the  residuals  to  manifest  themselves 
(R.  739,741). 

Appellant  sets  forth  a  letter  admittedly  written  by 
Jeanie  Blakley  with  the  advice  and  consent  of  her  coun- 
sel (App.  Br.  56).  We  have  pointed  out,  the  appellee 
did  not  voluntarily  resign  from  her  position  at  General 
Electric  Company.  The  termination  papers  were  made 
out  while  she  was  on  her  vacation  and  she  had  nothing 
to  do  with  it.  She  was  on  restricted  work  duty;  she 
could  not  be  left  alone,  she  could  not  walk  up  staii^. 
Obviously  General  Electric  did  not  want  an  employee 
that  they  had  to  chaperon  while  on  work  duty. 

Appellant  complains  because  appellee  did  not  call 
her  boss  as  a  witness.  If  appellant  thought  that  appel- 
lee's boss  would  help  in  disproving  the  appellee's  dis- 
ability, the  appellant  would  have  been  the  first  to  bring 
him  into  court.  It  is  evident  from  the  record  in  this  case 
that  the  appellant  has  spared  no  amount  of  money  in 
bringing  witnesses  from  all  over  the  country. 
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Appellant  quotes  Mr.  Buel  (App.  Br.  57,  58).  Appel- 
lant lifts  his  testimony  out  of  the  record  but  fails  to 
disclose  all  of  Mr.  Buel's  testimony,  which  paints  an 
entirely  different  picture  than  appellant  would  have 
this  court  believe.  For  example,  Mr.  Buel  testified  that 
when  appellee  was  first  employed  she  was  a  good  work- 
er, did  a  good  job ;  later  she  tended  to  become  more  ab- 
sent from  the  job  (R.  261) ;  that  he  had  to  take  her 
home  when  she  was  ill,  and  that  she  apparently  fainted 
while  he  was  unlocking  his  car  (R.  262) ;  one  time  she 
fainted  and  fell  to  the  floor  and  he  assisted  her  (R. 
263).  Appellee  was  taken  home  from  work  on  other 
occasions  because  she  wasn't  feeling  good  (R.  267). 
Mr.  Buel  also  noticed  her  memoiy  work  and  that  it  was 
not  good.  He  attributed  this  to  business,  but  on  the 
other  hand  Mr.  Buel  did  not  know  the  medical  diag- 
nosis of  appellee's  condition  (R.  266).  A  co-worker, 
Gayle  Ryals,  noticed  appellee  spilling  coke  upon  her 
person,  and  it  happened  more  than  ordinary  (R.  269). 
She  obsen^ed  appellee  sleeping  during  the  noon  hour 
(R.  270),  that  appellee  was  having  terrific  headaches 
(R.  271).  The  testimony  of  Gayle  Ryals,  when  consid- 
ered in  its  full  light,  will  disclose  why  appellee  was  ter- 
minated from  General  Electric.  Mr.  Rose,  the  boss  of 
appellee,  had  a  conversation  w^th  Miss  Ryals  concerning 
the  appellee's  health,  and  after  this  convei^sation  appel- 
lee was  terminated  (R.  274). 
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The  jury's  verdict  of  $78,097.50  is  not  grossly  ex- 
cessive or  monstrous,  but  is  conservative. 

The  pretrial  order  claimed  a  total  of  $490.55  for 
medical  expenses  prior  to  the  time  of  trial.  The  evi- 
dence disclosed  the  medical  expense  was  actually  in 
excess  of  $900.00  (R.  904).  The  trial  court  and  coun- 
sel for  appellee  discussed  the  matter  and  it  was  agreed 
that  although  the  evidence  showed  a  greater  amount 
of  damages  up  to  the  time  of  trial,  that  appellee  would 
be  bound  by  this  pretrial  order  rather  than  seek  an 
amendment  which  might  result  in  the  appellant  claim- 
ing surprise  (R.  905).  The  court  did  allow  an  amend- 
ment claiming  seventy-five  cents  a  day  for  medi- 
cines required  by  appellee  (R.  906).  Dr.  Southcombe, 
one  of  appellee's  attending  physicians,  disclosed  that 
the  medicines  appellee  would  be  required  to  take  for 
the  remainder  of  her  life  cost  seventy-five  cents  per 
day  (R.  693).  This  testimony  is  uncontradicted.  This 
would  amount  to  $22.50  per  month.  The  medical  testi- 
mony is  undisputed  that  by  reason  of  the  fact  appellee 
was  taking  a  highly  dangerous  medicine  she  would  be 
required  to  be  under  the  constant  observation  of  a 
physician  once  a  month  who  would  have  to  take  blood 
tests  and  make  a  physical  examination  to  regulate  the 
amount  of  her  medicine.  The  fair  and  reasonable  cost 
of  this  charge  for  medical  attendance  was  the  sum  of 
$25.00  per  month  (R.  693).  Adding  the  cost  of  medi- 
cines and  the  cost  of  medical  attention  results  in  a 
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total  cost  of  $47.50  per  month  for  the  remainder  of 
appellee's  life.  Appellee's  life  expectancy  was  47.43 
years  (R.  1450).  Translating  the  life  expectancy  of 
appellee  into  months  gives  a  figure  of  529.16  months. 
Multiplying  this  times  the  figure  of  $47.50  per  month 
gives  a  total  of  $25,135.10. 

Appellee  at  the  time  of  her  discharge  or  termination 
from  General  Electric  was  earning  the  sum  of  $73.30 
per  week  (R.  868).  Taking  her  life  expectancy  of 
47.43  years  and  multiplying  this  by  52  gives  a  total 
of  2,465.36  weeks.  This  will  establish  a  loss  of  future 
earnings  in  the  sum  of  $188,106.96.  Now  that  figure 
has  not  been  reduced  to  its  present  value.  However, 
appellant  took  no  exceptions  to  the  instructions  on  dam- 
ages and  no  evidence  was  introduced  on  the  matter  of 
the  present  value  of  the  loss  of  future  earnings.  The 
appellant  is  in  no  position  to  complain  in  that  regard. 
However,  cut  the  figure  in  half,  and  cut  the  medical 
expenses  that  this  appellee  will  have  to  incur  in  the 
future  in  half,  and  you  still  have  a  justification  for  a 
verdict  in  excess  of  $100,000.00  The  fallacy  in  reducing 
appellee's  damages  to  present  value  in  the  case  at  bar 
is  the  fact  that  this  girl  is  only  beginning  her  working 
life.  If  one  considers  her  background  and  what  she  was 
before  this  accident,  it  is  quite  obvious  that  this  girl 
had  a  real  future.  It  is  just  as  reasonable  to  suppose 
in  later  years  that  she  would  have  been  earning  more 
than  she  was  earning  at  General  Electric.  This  too 
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should  be  taken  into  consideration.  Very  few  people  set 
the  standard  of  their  future  earnings  by  that  which 
they  earn  when  they  are  approximately  twenty  years 
of  age.  The  earning  prime  of  man  does  not  generally 
arrive  until  he  is  approximately  forty  to  fifty  years  of 
age. 

What  we  have  discussed  heretofore  is  somewhat  in 
the  nature  of  special  damages  and  does  not  even  take 
into  consideration  the  compensation  to  which  appellee 
is  entitled  because  of  her  disability;  that  is,  to  be  a 
normal  human  being.  She  has  lost  her  sense  of  balance 
and  is  unsteady  on  her  feet  (R.  636,  410).  Her  muscu- 
lar coordination  is  materially  affected  (R.  269).  She 
has  petit  mal  seizures  which  occur  at  all  hours  of  the 
day  or  night,  and  during  these  momentary  lapses  she 
blacks  out  wherever  she  may  be,  whether  walking, 
driving,  or  attempting  to  work  (R.  410,  411,  291).  She 
has  a  loss  of  memory  (R.  289,  414).  She  had  and  ad- 
verse personality  change  (R.  145,  569,  691).  She  has 
halting  speech  (R.  415).  She  has  constant  headaches 
(R.  185,  271).  The  spectacles  of  these  attacks  which 
appellee  suffers  are  vividly  presented  in  the  record  (R. 
411,  271-2,  262,  191,  539-540).  These  cause  her  humil- 
iation and  embarrassment.  Prior  to  her  injury  she  was 
athletic  and  a  good  swimmer.  Obviously  she  is  no  longer 
in  a  position  to  do  the  things  that  she  used  to  do.  These 
things  were  all  brought  before  the  jury,  who  rendered 
their  verdict.  Exclusive  of  the  medical  expense  as  well 
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as  her  loss  of  earnings,  it  is  submitted  that  in  view 
of  the  fact  that  this  young  lady  is  between  75  and  90% 
disabled,  and  in  view  of  the  fact  that  the  undisputed 
medical  testimony  discloses  that  she  will  eventually 
develop  what  is  known  as  a  Parkinson's  disease  or 
palsy,  a  verdict  of  $50,000.00  for  this  condition  alone 
would,  we  believe,  be  entirely  reasonable.  We  submit 
that  the  verdict  is  in  no  wise  excessive  or  monstrous, 
and  that  the  trial  court  did  not  err  in  denying  appel- 
lant's motion  for  a  new  trial. 
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NEGLIGENCE  OF  THE  DRIVER 

Appellant's  specification  of  error  No.  6  (App.  Br. 
13)  asserts  that  the  court  erred  in  submitting  to  the 
jury  the  question  of  the  bus  driver's  negligence. 

The  itinerary  of  the  bus  was  Spokane  through  Span- 
gle with  a  short  normal  passenger  stop  at  Rosalia 
which  is  thirty-three  miles  from  Spokane,  through 
Thornton,  and  a  stop  on  the  highway  at  Cashup  or  in 
the  vicinity  of  Cashup,  (R.  1093,  1107,  1108)  (Ex. 
52)  where  appellee  was  taken  out  of  the  bus  for  fresh 
air  and  fainted.  The  testimony  of  Pattie  Murphy,  who 
was  originally  seated  in  the  back  of  the  bus,  positively 
states  that  she  went  forward  in  the  bus  and  complained 
to  the  bus  driver  of  being  sick  and  that  the  fumes  in 
the  bus  were  bad  before  the  bus  had  reached  Rosalia, 
(R.  118,  119,  131,  141)  and  the  driver  gave  her  some- 
thing to  sit  on  in  the  aisle  of  the  bus  (R.  119,  141). 
She  told  the  driver  that  she  could  not  get  the  window 
open  (R.  141).  The  driver  admitted  remembering  a 
girl  coming  to  the  front  of  the  bus  and  giving  her  his 
air  cushion  (R.  1110).  He  claimed  that  this  was  after 
they  had  reached  Rosalia  (R.  1111).  This  is  contrary 
to  the  testimony  of  not  only  Pattie  Murphy  but  also  of 
Karen  Gilbertson  (R.  77,  78).  Further,  it  was  men- 
tioned to  the  bus  driver  at  Rosalia  that  the  fumes  were 
bad  (R.  79).  The  bus  driver  admitted  he  did  not  go 
back  in  the  bus  compartment  at  Rosalia  (R.  1119). 
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Examination  of  the  testimony  in  this  record  will  dis- 
close that  the  fumes  in  the  bus  were  noticed  by  the  pas- 
sengers around  Spangle  and  in  the  vicinity  of  Rosalia. 
Apparently  everyone  but  the  bus  driver  was  aware  of 
the  fumes.  It  seems  strange  that  he  had  no  knowledge 
of  any  fumes  in  that  coach  (R.  1110).  Compare  testi- 
mony of  Mary  Fulseth,  one  of  appellant's  witnesses, 
who  sat  in  front  of  bus  just  three  seats  behind  driver, 
who  smelled  fumes  and  who  was  bothered  with  them 
and  put  her  head  scarf  to  her  face  (R.  1195),  and  fur- 
ther, there  was  talk  on  the  bus  about  fumes  (R.  1198) . 
The  driver  was  aware  of  the  fact  that  fumes  in  the 
passenger  compartment  constitute  a  danger  (R.  1119) . 
He  said  that  if  the  fumes  were  serious  enough  that  he 
would  not  take  the  bus  an  inch  (R.  1125).  He  also  said 
that  if  you  have  any  complaints,  you  don't  use  the  bus 
(R.  1126) .  He  is  familiar  with  carbon  monoxide,  which 
is  very  dangerous  in  the  passenger  compartment  (R. 
1135). 

Mr.  West,  who  is  a  safety  engineer  for  General  Elec- 
tric on  the  Hanford  Project,  (R.  438)  has  under  his 
charge  approximately  200  buses,  plus  2,000  sedans  and 
pickups  (R.  438).  The  buses  under  his  jurisdiction  are 
diesel  powered,  (R.  439)  and  he  is  familiar  with  the 
safety  precautions  which  are  necessary  in  the  operation 
of  these  buses.  He  is  also  familiar  with  carbon  monox- 
ide, which  is  an  odorless,  colorless  and  tasteless  gas  (R. 
446).  If  there  is  a  leak  of  carbon  monoxide  or  an  ex- 
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haust  leak,  the  bus  is  taken  from  the  trip  (R.  482). 
If  there  were  any  exhaust  fumes  in  the  bus,  the  pas- 
sengei^  would  be  immediately  evacuated  (R.  485)  and 
the  bus  would  be  stopped  immediately  (R.  485). 

From  the  foregoing  testimony  it  is  clear  that  an  is- 
sue of  fact  was  made  for  the  jury  as  to  whether  the  bus 
driver  should  have  stopped  at  Rosalia  and  taken  the 
bus  out  of  service  because  of  the  complaints  made  by 
Pattie  Murphy,  and  which  the  bus  driver  would  have 
known  had  he  investigated.  Certainly,  the  bus  driver, 
who  was  familiar  with  carbon  monoxide  poisoning  and 
its  dangerous  qualities,  could  not  continue  to  operate 
the  bus  in  question  without  subjecting  the  passengers 
to  harmful  effects,  for,  in  doing  so,  he  was  violating 
the  high  degree  of  care  required  of  common  carriers. 
In  Washington  v.  Spokane  Street  Railway  Company, 
13  Wash.  9 ;  42  Pac.  628,  the  court  held  that  it  was  the 
duty  of  a  common  carrier  whose  car  was  out  of  repair 
to  give  the  passengers  full  notice  of  the  condition  and 
to  give  them  the  opportunity  to  decide  whether  or  not 
they  would  continue  as  passengers.  In  the  case  at  bar, 
the  bus  driver  did  not  do  this. 

Contraiy  to  appellant's  assertions  (App.  Br.  59,  60) 
a  standard  of  care  was  established  by  its  own  bus 
driver  as  well  as  plaintiff's  expert,  Mr.  West.  The  jury 
could  reasonably  believe  this  standard  was  violated  in 
view  of  the  evidence. 
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We  submit  there  was  sufficient  evidence  to  warrant 
the  trial  court's  instruction  on  this  issue. 

CONCLUSION 

It  is  submitted  that  after  this  whole  record  is  con- 
sidered that  the  action  of  the  trial  court,  challenged 
by  the  appellant  in  its  specification  of  errors,  was  not 
erroneous  and  that  the  judgment  of  the  trial  court 
should  in  all  respects  be  affirmed. 

j.  p.  tonkoff 
William  B.  Holst 
Blaine  Hopp,  Jr. 
of  ToNKOFF,  Holst  &  Hopp 
and  John  A.  Westland 

Attorneys  for  Appellee 
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